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STATE OF IDAHO Transtor No, 105 43
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
¢ PART 1

Name of applicant _j/%/( //7554 7%’%/5 R Z__ L C " Phone Blbb- 7433
Post Office address ? O Pox ZZ, 677/6/7/75 Fery TP 534623
A. PURPOSE OF TRANSFER (//
1. [ Change point of diversion J Add diversion paint(s) B/Change place of use

3 Change nature of use 0 Changs periog of use [ Other ,
2. Describe the reason for the proposad changes enert ?/455 (%)L Z{/Sff

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cfs/ac-ft) _ of Use

R2-/03 SIle5 _5.5%cks  Lrriaation  Mardh /s w Aov/s

A 22IE _faslite? 28 cfs irigation Machl5 e MoclZ
- to

to

2. Total amount of water being transferred _z?.QZ__ cublc fest per second and/or —_______ acre-feet per annum.
3. Source of water &)Y 114 ??I‘V er tributary to K]ﬁ/ UZbLA ?l?)d/‘

4. Point(s) of Diversion: -

Lot | % Y% % | Sec. | Twp. | Rge. County Local name for diversion

e |VWISH 1165 V/E Elmere Black Mfexs Fump Base

5. Lands irrigated or place of use: 70/7// S 45/7@/‘4(& Ip/qag 0 f 7%5{ / 2‘5 [gd o7 27 2090/ 3L Lacbwre ,}/ %;_

Twp. | Hge. | Sec. NEW uwNuE;au SE% N?\ﬁ N:l:vs':u SEw INEN N\f\yls‘,v:u SE% [NEX% wsuE;{:u SE% Totals Par‘CZ
063\ £ | 14 137139 |40 140140 | 40 |40 |40 137 By 130 4AC

L1227 B | 259%4C

Total acres 37 7/
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Transfer No. 1&%

PART 1

8. General Information:
a. Description of diversion system Lgp e. f‘)/ J e X2 227]

f ”&f/ /Z “ /hg/'o [t'/l(} S »fab[(
[§5 7 Buriel 7o Frolls ~use 27 sofid scef P, <o ‘/‘/"‘”’j

b. Are the lands from which you propose to transfer th'e water right subject 10 any-lfens. deeds of trust, mortgages, or

contracts? Yes / No. If yes, provide & notarized statement from the holder of the tien, deed of

trust, mortgage or contract agreeing to the proposed changes.
¢. Describe the affect on the land now irrigated if the place of uss Is changed pursuant 1o this transfer:

WA

d. Remarks:

See mTT‘mc,Ame,mT A

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.
. subject ta tha following limitations and conditions:

And said application is hereby

Witness my hand this day of , 19 .




Trans?er No. ZZ.QZ?_H}

Page of

STATE OF iDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2 (2-10% ¢ z-2204B
(Attach one copy for each right) [ o .. , mﬁg

A. DESCRIPTION OF RIGHT AS RECORDED :
1. Right evidenced by: - P&/j - ‘ 3 )
8. Deg:rco No. Decrsed to
in case of : v,
dated In county of
b. License No. issued by the ldaho Department of Water Resources.
c. Claim No. on file with the idaho Department of Water Hasources.

d. Transfer No. . which produced this right.
2. Aftach a copy of last year's tax notice for the property to.which the water right i3 appurtenant or other decuments which
show ownership. Label document as attachment A. Check appropriate box beiow:
O Tax Notice O warranty Deed O other
tributary to .

3. Source of water
4. Date or priority
5. Water is used for the following purpose:

&mount for pumoioa from to
{cte/ac-ft) . .
amount. for purpases from - to
{cis/nc-ft)
amount for purposes from - to
{cfs/ac-tt)
8. Total amount of water under right cubic fest per second and/or acre-feet per annum.
7. Point(s) of Diversion:
Lot | % % % | Sec.| Twp.|Rge. County Local name for diversion
8. Lands irrigated or place of use:
NE % NW Y% SW SE Y.
Twp. | Rge. | Sec. fr= Nww[swu [ sew | Nex|Nww]sww | sE% [NEw]|Wwu [sws|sen |NEx|rwn|swn Jsen] TOlal8
Total acres

e

9. Descric2 any other water rights used for the same purpose as described above
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-103
WATER RIGHT NUMBER: 2-103

Owner Type Name and Address
Current Owner CHRISTINE W WOOTAN
PO BOX 636

GLENNS FERRY, ID 83623
(208)366-2575

Current Owner BRENDA BRYANT

GLENNS FERRY, ID 83623

Original Owner COTTONWOOD MUTUAL CANAL CO
PO BOX 789
BURLEY, ID 83318

Current Owner BLACK MESA FARMS
PO BOX 82
GLENNS FERRY, ID 83623
Current Owner WESLEY R WOOTAN
PO BOX 636
GLENNS FERRY, ID 83623
(208)366-2575

Current Owner DON J BRYANT

GLENNS FERRY, ID 83623
Priority Date:  05/10/1965

Basis: Beneficial Use

Status: Active

Source Tributary

SNAKE RIVER COLUMBIA RIVER

Beneficial Use From To Diversion Rate Annual Volume
IRRIGATION 3/15 to 11115 8.540 CFS

Total Diversion: 8.540 CFS

Location of Point(s) of Diversion

SNAKE RIVER L6 (NW1/4SW1/4) Sec.9, Twp086S, Rge 11E, B.M.
ELMORE County

Place of Use
IRRIGATION
Twp Rge Sec | NE | NwW | SW | SE |
| NE |[NW|SW]SE|NE|NW|SW]SE]NE|NW]SW]| SE| NE | NW | SW ] SE | Totals
06S 10E 14 | 39.0 39.0 40.0 40.0| 40.0 40.0 40.0 40.0] 39.0 | 3.0 30.0 | 426.0
| | | | I

Total Acres: 426



Page 2 03/05/2003

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-103

Conditions of Approval:

Remarks:

1. General BLACK MESA PROJECT.
FIELD EXAMINATION FOR 02-02209 IDENTIFIED THE LAND CLAIMED HEREIN WAS
IRRIGATED AT THE TIME. THIS CLAIM IS TO COVER THE ADDITIONAL PLACE OF USE
NOT COVERED IN THE LICENSE ISSUED FOR 02-02209.
ADDRESS CHANGED PER CLAIMANT REQUEST. DB 5/2/2000.

2. General Claim amended to include 40 acres in SWNW, 06S, 10E, Sec. 14 that were not licensed on
permit 2-2389, but were included in original Snake River Adjudication on claim 2-103.

Comments:

Dates and Other information:

Claim Received Date: 4/17/1991
Eniargement Use Priority Date:
Enlargement Statute Priority Date:
State or Federal: S

Owner Name Connector: OR
Water District Number:

Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False

Element Reviewed/Verified Dates:

Element Last Reviewed Date Reviewer Last Verified Date  Verifier Status

Verification Log:
Element Date Time Stamp Reviewer Log text
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WATER RIGHT NUMBER:

Owner Type
Current Owner

Original Owner

Current Owner

Current Owner

Current Owner

Current Owner

Priority Date:
Basis: License

Status: Active

Source

SNAKE RIVER

Beneficial Use
IRRIGATION

02/25/1963

pact 2 AlAcHMET

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-22098
2-22098

Name and Address

BLACK MESA FARMS
PO BOX 82
GLENNS FERRY, ID 83623

COTTONWOOD MUTUAL CANAL CO
C/O RINGERT CLARK CHARTERED
PO BOX 2773

BOISE, iD 83701

(208)342-4591

BRENDA BRYANT

GLENNS FERRY, ID 83623

WESLEY R WOOTAN

PO BOX 636

GLENNS FERRY, ID 83623
(208)366-2575

DON J BRYANT

GLENNS FERRY, ID 83623
CHRISTINE W WOOTAN

Location of Poini(s) of Diversion

SNAKE RIVER
ELMORE County

Place of Use
IRRIGATION

Twp Rge Sec

06S 10E

| e
1
I

06S 10E 2 |

[

01/15/2003

PO BOX 636
GLENNS FERRY, ID 83623
(208)366-2575
Tributary
COLUMBIA RIVER
From To Diversion Rate Annual Volume
3/15 to 11/15 12.800 CFS 3,200.00 AF
Total Diversion: 12.800 CFS 3,200.00 AF
L6 (NW1/4SW1/4) Sec.9, Twp06S, Rge 11E,B.M.
NE | NW | sw | SE
|SW] SE|NE|NW|SW| SE|NE |NW|SW] SE | NE | NW ] SW | SE | Totals
| | 35.0 40.0 40.0| 30.0 40.0 30.0] 215.0
! | |

I

40.0|
I

I 40.0

I
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-2209B

06S 10E 11 | 40.0 40.0 40.0] [40.0 40.0 40.0 40.0] 40.0 40.0 40.0 40.0]  440.0
I | I I I

06S 10E 12 | 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 40.0]40.0 40.0 40.0 40.0| 40.0 40.0 40.0 40.0] 640.0
I I I I I

06S 10E 13 | 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 40.0] 40.0 40.0 | 40.0 40.0 40.0 40.0] 560.0
I I I I I

06S 10E 24 | 40.0 40.0 40.0 40.0] | [40.0 40.0 | 2400
I I I I I

06S 11E 6 | | I 10.0 | | 100

I I I I I

065 11E 7 |25.0 250 40.0 40.0| 30.0 40.0 40.0 40.0]| 40.0 40.0 40.0 40.0| 40.0 40.0 40.0 40.0] 600.0
I I I I I

06S 11E 17 | | 40.0 40.0 I 40.0 I | 1200
| I | I I

06S 11E 18 | 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 40.0 4.0 40.0 40.0 |  600.0
I I | I |

068 11E 19 | 40.0 | 40.0 [ | 800

I I I I

Total Acres: 3545

Conditions of Approval:

1. 016 See remarks for additional conditions of approval.

Remarks:

1. General DESC. OF DIVERTING WORKS - RIVER PUMPING STATION, PENSTOCK, RELIFT
STATION, RELIFT PENSTOCK, MAIN TRUNKLINE AND LATERAL MAIN LINES, WITH SOME
BOOSTER PUMPS.

NOTE: PLACE OF USE ON CLAIM STATES: LANDS AND ACREAGES IN EACH
SUBDIVISION, IN TOWNSHIP 6 SOUTH, RANGES 10 AND 11 EAST, ARE AS STATED IN
THE COPY OF THE APPLICATION FOR EXTENSION OF TIME TO AVOID FORFEITURE OF
A WATER RIGHT ATTACHED HERETO AS EXHIBIT A & INCORPORATED HEREIN BY THIS
REFERENCE. SECTION ACRES ARE AS SHOWN IN EXHIBIT A OF INITIAL CLAIM BY
COTTONWOOD CANAL CO. FOR THIS WATER RIGHT.

PLACE OF USE IS 640 ACRES WITHIN TOTAL PERMITTED PLACE OF USE DESCRIBED
IN LICENSE FOR THIS WATER RIGHT AND SECTION 14 COVERED BY A02-00103. PLACE
OF USE 1S ROTATED WITHIN THE TOTAL PLACE OF USE.

*ADDRESS CHANGED PER CLAIMANT REQUEST. DB 5/2/2000.

2. General Claim amended to eliminate 440 acres that belong to BLM. 1/10/03

Comments:
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-2209B

Dates and Other Information:

Claim Received Date: 3/7/1990
Eniargement Use Priority Date:
Eniargement Statute Priority Date:
State or Federal: S

Owner Name Connector: OR
Water District Number:

Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan; False

Element Reviewed/Verified Dates:
Element Last Reviewed Date Reviewer Last Verified Date  Verifier Status

Verification Log:
Element Date Time Stamp Reviewer Log text
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10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive yesrs of non-ugse?

If yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(If the entire right is to be changed by the applicant, omit partBand C.)

1. amount for purposes from to
(cte/ac-1t) .
amount for purposss from : to
{cts/ac-ft) . :
amount. for purposges from _— o
(cfs/ac-it) '

2. Point{s) of Diversion;

Lot | % % % { Sec. | Twp. | Rge. County Local name for diversion

3. Lands"irrigated or place of uso: . . de i

Twp. | Roe. | sec NE . ~ NWY% SW Y% SE %
p-| Re. jnewivws ] swufsesfnex]nwulswx[sEx [NEx]| woww | swn] cen Tne e T IED

Toul;

Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there Is no change)

1. amount for purposges from - to
(cts/ac-it)
amount for purposas from fo
(cts/ac-1t)
amount for purposes from to
{cts/ac-t)

2. Point(s) of Diversion:
Lot | % % % | Sec. ] Twp. | Age. County Local name for diversion

3. Lands irrigated or place of use:

NE Y NW % _SW % SE % Total
Neufnwxlswh | SEx)NEM|Nww|Swu | SEw INEx|Nwx]swk] SEw [NEx [NWR | Sw e ] 6 o Olals

Twp. | Rge. | Sec.

Total acres
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Transter No. .._3_\’(5‘7 o

PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
{cfs/ac-t) o
to
to

2. Quantity and quality of return flows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change:

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the oragmqgmm,;;p%infwma@n contained in this application is true to the best of my knowledge.

4/ L WS

iftful misrepresentations made In this application may result in volding its approval.

day of

{Signature of Applicant}

20T
49, .

.

Lo Grner

(/18 /oY

My commission expires

{Notary Public)

FOR DEPARTMENT USE ONLY

Transfer contains pages and attachments

Received by : é Date ../ Z'/ Z0 / 0z Protest filed by

Prelim. check by Fee H 470 i WOZQCB‘C?

Receipted by Q Date 1z / Z 01/0 s

Published in g Copies of protest forwarded by

Pub. dates Hearing held by Date

Watermaster recommendation requested on

rec'd.

Recommended for

by

O approval [J

denial

Copy of transter sent to lien holder
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Attachment A

The Cottonwood Canal Co. project was started in 1962. The field exam for license 2-
2209 described lands irrigated in section 14, T6S R10E but the resulting license issued by
the department did not list lands in section 14. No appeal was filed regarding the
exclusion of section 14. Cottonwood Canal Co. filed a Petition to Correct License 2-
2209 to include the Section 14 acres 10/31/2000. A Recommended Decision and Order
dated 1/24/2002 denied the petition explaining the reason for this transfer (see attachment
B).

The department started an adjudication of Snake River Rights in the mid eighties, which
was never completed. At that time, Cottonwood Mutual Canal Co. filed an amended
claim on 2-2209 to account for the acres in section 14, which resulted in creation of
beneficial claim 2-103 for 426 acres. Around the same time, Extensions of Time to
Avoid Forfeiture filed by Cottonwood Mutual Canal Company and BLM protected right
2-2209 until July, 1991. The farm was put back into production in 1990, when BLM
conveyed the majority of the project acres to Wes and Christine Wootan (see attachment
D). The Wootans then became partners with Don and Brenda Bryant and formed Black
Mesa Farms LLC.

In 1998, approved Transfer 5125 resulted in the split of license 2-2209 with Black
Mesa’s portion recognized as 2-2209B for 12.8 cfs and irrigation of 640 acres within a
3985 permissible place of use (ppu). The 3985 ppu incorrectly included 440 acres of
BLM land. The ppu should have been listed as 3545 on 2-2209B. On 1/10/2003, we
amended SRBA claim 2-2209B from 3985 acres to 3545 acres in association with this
transfer.

The purpose of this transfer is to describe a 3971 acre ppu for rights 2-2209B and 2-103,
which accounts for 426 acres in S14 plus Black Mesa Farm’s 3545 acre ppu.

Please refer to dept. files regarding the above rights and also the Petition to Correct
License 2-2209 for farm history, affidavits and other information that supports
development of this project.

Black Mesa Farms LLC partners are Wes and/or Christine Wootan and/or Don and/or
Brenda Bryant.



RECEIVED
JAN 2 & 2002

WATER RESOURCES
WESTERN REGION

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PETITION TO
CORRECT LICENSE NO. 02-02209
IN THE NAME OF COTTONWOOD
CANAL COMPANY

RECOMMENDED DECISION
AND ORDER

PETITION TO CORRECT AND
PETITION TO CHANGE OWNERSHIP
OF LICENSE NO 0202209 IN THE

)
)
)
)
)
)
IN THE MATTER OF CROSS )
)
)
)
NAME OF BLACK MESA FARMS, LLC )

)

STANDARD FOR DECISION

This matter comes before the Idaho Department of Water Resources (“IDWR™) on an
Petition to Correct License dated October 31, 2000, filed by Cottonwood Canal Co. (the
“Petitioner”) seeking to amend water right license no. 02-02209, issued on‘ February 11, 1970. In
response, a Cross-Petition to Correct License and Petition to Change Ownership of License was
filed by Black Mesa Farms, also seeking amendments to water right license no. 02-02209 (the
“Cross-Petition”). The Petition and Crdss-Petition request IDWR to modify license no. 02-02209
pursuant to I.C. § 67-5254, which provides, in part, that:

(1) An agency shall not revoke, suspend, modify, annul, withdraw, or amend a

license... unless the agency first gives notice and an opportunity for an

appropriate contested case in accordance with the provisions of this chapter or
other statute.

For purposes of this section, a license is “the whole or part of any agency permit, certificate,

approval, registration, charter, or similar form of authorization required by law, but does not

include a license required solely for revenue purposes.” 1.C. §67-5201(9).

RECOMMENDED DECISION AND ORDER, Page 1



Although the language of I.C. § 67-5254 does not provide a direct authorization to amend
a water right license, the language presupposes an agency may modify or amend a license, and
then adds the condition that notice and opportunity for a contested case be provided before doing
so. IDWR previously used this interpretation of 1.C. §67-5254 to authorize the amendment of a
water right license. In the Matter of License No. 61-07189 in the Name of Magic West, Inc.,
Final Order (January 22, 1999); In the Matter of Petition to Correct Water Right License

Submitted by Darwin McKay, Preliminary Order Correcting License (February 1, 2000).

The authority to amend or modify a water right license under I.C. § 67-5254 1is
circumscribed by 1.C. § 42-220, which provides that a water right license “shall be binding upon
the state as to the right of such licensee to use the amount of water mentioned therein, and shall
be prima facie evidence as to such right....” IDWR cannot use I.C. § 67-5254 to increase or
change the beneficial use described by a water right license. Such an amendment would be an
unlawful enlargement of the beneficial use under the licensed priority date. See Fremont-

Madison v. Ground Water Approp., 129 Idaho 454, 461 (1996). The time for making such

substantive changes in 1970 was through an appeal filed within sixty days of license issuance.

I.C. § 42-219 (1967 Supp.); § 42-224 (1948).

Amendments to water right licenses under I.C. § 67-5254 may be issued to correct errors
made by IDWR in describing the licensed beneficial use. Such errors may be patent—as when
there is an obvious transposition of numbers or two elements of the described beneficial use are

obviously contradictory or incompatible.1 Latent errors may also be corrected where

'For instance, a right to irrigate 50 acres which is described as using 0.01 cubic feet per second (“cfs”) has a patent
error in the description of the beneficial use. This was the case In the Matter of License No. 61 -07189 in the Name
of Magic West, Inc., Final Order (January 22, 1999) where IDWR erroneously licensed an industrial use for 0.67 cfs,

RECOMMENDED DECISION AND ORDER, Page 2



investigation reveals a licensing provision that does not correctly describe the beneficial use.? In
each instance, the license to be amended must have given junior appropriators some notice of the
extent of beneficial use under the license. Completely new beneficial uses may not be shoe-

horned into a licenses’ priority date, under the guise of a license amendment.

The Idaho Department of Water Resources (IDWR), having examined the Petition and

the written record, and makes the following findings of fact and conclusions of law-:

FINDINGS OF FACT

L Course of Proceedings

1. The Petition to Correct License was filed on October 31, 2000, by Petitioner
seeking to amend water right license no. 02-02209 to include the irrigation of 400 acres in
T. 6 S, R. 10 E, Sec. 14, with an additional 8.0 cfs and 1,338.95 AFA. A filing fee of
$50 from Petitioner was received by IDWR on January 11, 2001. A Notice of Petition to
Change Water Right License No. 02-02209 in the Name of Cottonwood Canal Company
was published on January 24 and 31, 2001, in the Mountain Home News. A Notice of

Protest was filed by Black Mesa Farms, LLC with IDWR on F ebruary 13, 2001.

2. Cross-Petitioner filed the Cross-Petition to Correct License and Petition to
- Change Ownership of License with IDWR on April 27, 2001, and also sought to amend

water right license no. 02-02209 to include the irrigation of 400 acres in T. 6 S., R. 10 E,

but only 12.9 acre feet per annum (afa). IDWR amended the license to correctly describe the annual volume of the

use as 58 afa.

? This was the case In the Matter of Petition to Correct Water Right License Submitted by Darwin McKay,
Preliminary Order Correcting License (February 1, 2000) where IDWR removed approval conditions requiring the
use of appurtenant surface water before using the licensed groundwater ri ght, when information revealed that the
right was never used with appurtenant surface water. The change in this case did nothing to change the beneficial
use, it simply removed essentially meaningless approval conditions.

RECOMMENDED DECISION AND ORDER, Page 3



Sec. 14, with 8.0 cfs and 1,338.95 AFA, but requested such amended license be issued in

the name of Cross-Petitioner.

3. On June 6, 2001, IDWR issued its Order Authorizing Discovery and Order of
Recusal.  On June 19, 2001, IDWR issued its Order Appointing Hearing Officer.
Following a prehearing conference on July 20, 2001, the Hearing Officer issued a
Prehearing Order on July 23, 2001, that, among other things, bifurcated the issues in this

matter as follows:
Two issues are raised by the Petitions and Cross-Petitions:

1. Whether License No. 02-02209 should be modified to include

more acres and an increased quantity of water; and
2. Whether the additional acres and increase quantity of water should
be shown on the License as owned by Cottonwood Canal Co. or Black

Mesa Farms.

Because the second issue need not be decided if IDWR does not modify
License No. 02-02209, the parties agreed that the first issue should be
processed prior to the second issue. If the Hearing Officer determines that
License No. 02-02209 should not be modified, he will issue that decision
in the form of a recommended order to the Director of IDWR. If the
Hearing Officer determines that License No. 02-02209 should be
modified, he will issue that decision in the form of a draft decision to the
parties and set an additional prehearing conference to discuss resolution of

the second issue.
4. The Prehearing Order also provided that the determination of whether License

No. 02-02209 should be modified would be made upon a written record and established a

schedule for submission of written materials.

5. On July 23, 2001, the Hearing Officer issued a Request for Submission of IDWR
Staff Memorandum. IDWR responded with its Response to Request for Submission of
IDWR Staff Memorandum on September 31, 2001. Cross-Petitioner submitted its

inappropriately named Black Mesa’s Response to IDWR Staff Memorandum on October

RECOMMENDED DECISION AND ORDER, Page 4



26, 2001.> The Petitioner filed its similarly name Memorandum in Response to IDWR

Staff Memorandum on November 2, 2001, with supporting affidavits.

II. Evidence Considered.
6. IDWR considered the following evidence in making the substantive findings of
facts:
a. Application for Permit to Appropriate the Public Waters of the State of

Idaho No. 39069, including map. Approved as Permit No. 30990, and

subsequenﬂy renumbered 02-2209.

b. Application for Amendment LAND LIST Permit No. 30990 received

April 25, 1963.
c. State of Idaho Water License no. 30990/02-2209.

d. Notice of Proof of Completion of Works and Application of Water to
Beneficial Use received on June 11, 1965, by the Department of Reclamation,
with accompanying letter signed by Otis Williams on behalf of Cottonwood Canal
Company.

e Letter dated June 15, 1965, from Carl E. Tappan, State Reclamation

Engineer, to Cottonwood Canal Company re Permit No. 30990.

f. Affidavit of Publication received August 3, 1965 by the Department of

Publication.

3 This document is inappropriately named because the IDWR staff memorandum is not a pleading to which a
“response” is filed. It is a factual memorandum by IDWR staff, akin to an affidavit. IDWR is not a party to this
matter, it is the decision-maker.

RECOMMENDED DECISION AND ORDER, Page 5



g. Deposition of Holder signed by Otis Williams and notarized by Phyllis

Butterfield on July 29, 1965.

h. Deposition of Witness signed by George R. Lake and notarized by Phyllis

Butterfield on July 29, 1965.

1. Deposition of Witness signed by Lawrence Roemer and notarized by

Phyllis Butterfield on July 29, 1965.

j. Letter dated August 4, 1965, from Carl E. Tappan, State Reclamation

Engineer to Otis H. Williams, Secretary, Cottonwood Canal Co. »
k. Draft Report of Examiner for Permit No. 30990, and loose map

1 Letter dated January 26, 1970 from Dorian Clay, Field Examiner, to

Cottonwood Canal Company, c/o Wm. A. Anderson..
m. Memorandum dated August 24, 1984, from D. Shaff to D. Tuthill.
n. Inter-Department Memo dated August 28, 1984, from Dave Tuthill to

Glen Saxton.

0. Inter-Department Memo dated August 29, 1984, from Dave Tuthill to Pon

Shaff.

p. Letter dated December 29, 2000, from Charles L. Honsinger to Glen

Saxton, with attachments.

q. Response to Request for Submission of IDWR Staff Memorandum, dated

September 13, 2001.

r. Affidavit of Shelley Keen, dated November 1, 2001.

RECOMMENDED DECISION AND ORDER, Page 6



III.

S. Affidavit of Clifford Smith, dated October 22, 2001.

Permitting and Licensing Process

7. On February 25, 1963, Cottonwood Canal Company filed an Application for
Permit to Appropriate the Public Water of the State of Idaho with the Idaho Department
of Reclamation. Cottonwood Canal Company was identified as a non-profit corporation.
The Idaho Department of Reclamation is a predecessor agency of the current Idaho
Department of Water Resources, and will also be referred to as IDWR. That Application
was assigned application no. 39069.

8. The Application requested authorization to develop a water right with which to
irrigate 4480 acres, with 89.6 cfs of water to be diverted from the Snake River. The
Application envisioned the construction of a pumping plant, canals ditches and pipeline
over 5 years, and application of the water to the proposed use within an additional 5
years. The land to be irrigated was located in Township 5 South, Range 10 East and
Township 6 South, Ranges 10 and 11 East. Among these lands, 400 acres was identified
within Section 14 of Township 6 South, Range 10 East (“Section 14 lands™).

9. The Application was approved and a permit issued for the development of this
water use on March 1, 1963. The Permit was assigned no. 30990, subsequently
renumbered to 02-2209, and required one-fifth of the work to be completed by September
1, 1965, and the remainder was to be completed by September 1, 1968. Beneficial use of
all the water to be used under the Permit was required to be made by March 1, 1973.

10. A Notice of Proof of Completion of Works and Application of Water to
Beneficial Use was submitted for publication by Otis Williams of the Cottonwood Canal

Company on June 11, 1965. The Notice indicated that the place where the water was
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used under Permit No. 30990 included the Section 14 lands. The Notice indicated that
proof of completion was to be submitted to Phyllis Butterfield, Notary Public, on July 29,
1965, at 10:00 a.m. in Burley Idaho. On June 15, 1965, the State Reclamation Engineer
sent three depositions to Cottonwood Canal Company. The first deposition was to be
executed by Cottonwood Canal Company, as the “holder” and the other two by two
disinterested witnesses. All three were to be submitted on July 29, 1965. The June 15,

1965, letter provided, “It is very important and necessary that each question be answered

in detail.” (Underscoring in original). The Notice of Proof of Completion of Works and
Application of Water to Beneficial Use was published in the Mountain Home News and
included reference to the Section 14 lands.
11.  The Deposition of Holder for Permit No. 30990, signed by Otis Williams,
Secretary of Cottonwood Canal Company, was submitted on July 29, 1965. In its answer
to a portion of question 6. “If for irrigation, name each subdivision in which used and
number of acres in each subdivision that have actually been irrigated with said water:” the
Holder stated “See attached list.” A listing of lands which was unattached to the first
page of the Holder Deposition, but which was directly behind that page in the file and
with staple holes that corresponded to the first page, did not include the Section 14 lands.
Total land area listed in the Holder Deposition was 3985 acres.
12.  The Deposition of Witness for Permit No. 30990, signed by George R. Lake, the
supervisor of irrigators, was submitted on July 29, 1965. In his answer to a portion of
¥ question 6: “If for irrigation, give each subdivision in which water has been used and
number of acres irrigated in each subdivision:” George Lake stated “there (sic) are 14 320

acre tracts of which nearly all of each is irrigated as per attached list.” A listing of lands
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which was unattached to the first page of the Lake Deposition, but which was directly
behind that page in the file and with staple holes that corresponded to the first page, did
not include the Section 14 lands. Total land area listed in the Lake Deposition was 3985
acres.

13. The Deposition of Witness for Permit No. 30990, signed by Lawrence Roemer,
farm manager and partial supervisor of irrigators, was submitted on July 29, 1965. In his
answer to a portion of question 6: “If for irrigation, give each subdivision in which water
has been used and number of acres irrigated in each subdivision:” George Lake stated
“irrigation 14 - 320 acre tracts described below” and then there is a listing of lands,
including the Section 14 lands. Total land area listed in the Roemer Depostion was 4350
acres, although he also indicates 14 -320 acre tracts as the total land area, which is 4480
acres.

14. On August 4, 1965, the State Reclamation Engineer wrote to the Cottonwood
Canal Co. acknowledging the receipt of the Holder, Lake and Roemer Deposition and the
affidavit of publication submitted in proof of completion of Permit No. 30990. The letter
indicated that before final action could be taken a field examination had to be made by
the department.

15. The form for the Report of Examiner requires in paragraph 7 as follows: “List
legal subdivisions of lands to be irrigated. If proof is for beneficial use, give exact
numbers of acres under cultivation in each forty-acre tract. ... (Submit map on attached
plat, showing location and details of above description.” The Report lists the lands to be
irrigated as provided in Permit No. 30990, including the Section 14 lands. It does not list

the exact number of acres under cultivation in each forty-acre tract, either in writing or on

RECOMMENDED DECISION AND ORDER, Page 9



the attached map (although the attached map does show some erased pencil figures on
some of the “quarter-quarters” that could be irrigated acreages). It does indicate adjacent
to the term “Area” the number 3,985 acres, which corresponds to the total number of
acres indicated in both the Holder and Lake Depositions. Behind the Report of Examiner
in the file is a map of Cottonwood Canal Co.’s proposed place of use with each “quarter-
quarter” numbered, with acreage figures written in red. The red figures correspond to the
Holder and Lake Depositions which indicated a total of 3985 irrigated acres, and does not
include the Section 14 lands. By letter dated January 26, 1970, Field Examiner Dorian
Clay indicated that the field examination for Permit 02-2209 found irrigation of 3,985
acres of irrigation within the lands under Permit 02-2209, including lands in Section 14.
Mr. Clay found 79.70 cfs of water to be beneficially used. This amount was likely
calculated by multiplying the statutory limit of 0.02 cfs per acre by 3,985 acres. The
January 26, 1970, then indicated that upon the payment of a fee of $231.00 a water
license would be issued consistent with the findings in the letter.

16. Water Right License No. 30990, issued on February 11, 1970. The License
indicated that the proposed works of pumps, motors and sprinkler system with a capacity
of 90.24 cfs were completed on May 10, 1965 The License indicates that on July 29,
1965, proof of beneficial use of 13,339.33 acre feet per season with a maximum rate of
diversion of 79.70 cfs of Snake River water for irrigation was made to the satisfaction of
the State Reclamation Engineer. The place of use was found to include 3,985 acres
within Township 6 South, Ranges 10 and 11 East. The described place of use included

no land within Section 14 of Township 6 South, Range 10 East. No appeal was filed by

the Petitioner regarding the Section 14 lands.
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IV. Irrigation of Section 14 Lands.

17. The Section 14 lands were irrigated commencing May 10, 1965, using the

irrigation system of the Cottonwood Canal Co.
CONCLUSIONS OF LAW

Based upon the Findings of Fact, IDWR makes the following Conclusions of Law:

1. IDWR made no error regarding the Section 14 lands in the issuance of License

its deposition. IDWR could not issue the license for more acres than submitted by the
permit-holder. There is no evidence that Cottonwood Canal Co. ever tried to change its
deposition, or amend the attached- list of irrigated lands. If Cottonwood Canal Co.
disagreed with License No. 02-02209 it could have appealed that license pursuant to .C.
§ 42-219 (1967 Supp.); § 42-224 (1948). If there was an error made in the licensing

process, it was Petitioner’s.

2. There is no patent error on the face of License No. 02-02209. The beneficial use
described on the face of the license is internally consistent, with adequate instantaneous
flow and yearly volume for the number of acres irrigated.

3. Neither Petitioner nor Cross-Petitioner have shown a latent error in the description
of the beneficial use in License No. 02-02209. The beneficial use described on the face
of the license is internally consistent, with adequate instantaneous flow and yearly volume
for the number of acres irrigated.

4. The Petition and Cross-Petition request that an entirely new beneficial use, 400

acres of irrigation using 8 cfs and 1,338.95 AFA on the Section 14 lands, be licensed
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under the February 25, 1963, priority date of License No. 02-02209. Such a modification

would constitute an enlargement of the water use under License No. 02-02209 and injure

junior water rights.
RECOMMENDED ORDER

Based upon these Findings of Fact and Conclusions of Law the Petition and Cross-
Petition are DENIED.

PROCEDURAL RIGHTS

This is the Recommended Decision and Order of the Hearing Officer. It will not become
final without action of the Director of the Idaho Department of Water Resources. Any party may
file a petition for reconsideration of this recommended order with the Hearing Officer within
fourteen (14) days of the service date of this order. The Hearing Officer will dispose of any
petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See Section 67-5243(3) Idaho Code.

Within fourteen (14) days after (a) the service déte of this recommended order, (b) the
service date of a denial of a petition for reconsideration from this recommended order, or (c) the
failure within twenty-one (21) days to grant or deny a petition for reconsideration from this
recommended order, any party may in writing support or take exceptions to any part of this
recommended order and file briefs in support of the party’s position with the Director or
Director’s designee on any issue in the proceeding. If no party files exceptions to the
recommended order with the Director or Director’s designee, the Director or Director’s designee
will issue a final order within fifty-six (56) days after:

1. The last day a timely petition for reconsideration could have been filed with the

hearing officer;
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il. The service date of a denial of a petition for reconsideration by the hearing officer;

or

iil. The failure within twenty-one (21) days to grant or deny a petition for

reconsideration by the hearing officer.

Written briefs in support of or taking exceptions to this recommended order shall be filed
with the Director or Director’s designee. Opposing parties shall have fourteen (14) days to
respond. The Director or Director’s designee may schedule oral argument in the matter before
issuing a final order. The Director or Director’s designee will issue a final order within fifty-six
(56) days of receipt of the written briefs or oral argument, whichever is later, unless waived by
the parties or for good cause shown. The agency may remand the matter for further evidentiary
hearings if further factual development of the record is necessary before issuing a final order.

DATED this l%*l’\ day of January, 2002.

< < |
e ()

PETER R. ANDERSON
Hearing Officer

RECOMMENDED DECISION AND ORDER, Page 13



CERTIFICATE OF SERVICE

/7
~ L/é’/
I HEREBY CERTIFY that on this 2 = day of January, 2002, the above and foregoing
document was served upon the following by placing a copy of the same in the United States

Mail, postage prepaid and properly addressed to the following:

CHARLES L. HONSINGER MIKE CREAMER
RINGERT CLARK GIVENS PURLSEY LLP
PO BOX 2773 PO BOX 2720
BOISE ID 83701 BOISE ID 83701
WES WOOTEN & DON BRYANT NORMAN C YOUNG
BLACK MESA FARMS IDAHO DEPT OF WATER
RESOURCES

PO BOX 82

1301 N. ORCHARD ST
GLENNS FERRY ID 83623 BOISE ID 83706

Deborah J. Gibson 7
Administrative Assistant

Water Allocation Bureau
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IpI-23538

WHERZAS

Wesley R. Wootan and Chriatice W. Wootan

are eatitled to a land patect pursuant to the Act of October 21, 1376
(Section 206, 90 Stat. 2756; 43 U.S.C. 1716), for the following-described
land:

Ju
Fa ¥

Boise Heridian, Idaho . ,
T. 6 8., R.10 B., R

gec. 1, NEkSWk, Siswk, WiSEk, and SeksEk;

sec. 2, SEESRk;” - {

gec. 11, ELNEk; SWiNEk, end SY%j 4

sec. 127 * - :

sec. 13, Nk, W5SRH%, acd SEX;

sez. 14, N¥, NEZiksSWk, and Nkszk;

gsec., 24, N2k and NYSEX.

T. 6 S., R, 11 2.,
gec, 6, lot 72" .
sec., 73 ) :
gec. 17, WENWk. and NWSWL;
sec. 18, lots 'l to &, irmclusive, NZk,
ZiWk, N&SEk, and SWISBL;
sec. 19, lots 1 to 3, inclusive.

Containing &4,097.57 acres.

NOW KSOW YE, that there is, therelore, gracted by the UNIIED STATZS,
urto the above pamed claimants the larmd above described; TO HAVEZ AND TO HCLD
the gaid lacd with all the righets, srivilegesz, iz=uzities ard appurtezances,
of wharsoever peture, theremato belscglicy, tnzo the szid claicencs, thels
successors =zzd assigcs, fcreved;

TROZPTING AND RESERVING TO0 T=EE CIRZTED STATES a right—of-vay rhereoz fcT
Gisaves or cacals cocstruczed by the authoTtity of the TOeiped Stzresg, Act of
August 30, 1890, 26 Stac. 3%1; 43 U.S.C. 945, :

susJ2CT T0:

. 1. Those tightz Zor powerlize puTposes gracted to 2acl
Light Co=pacy, Its 5TSCesscIs Or asgig=s, by Righ
INI-28734, puTausat TO the Act of Dezcher 21, 2

11-91-00C1

Pateat Number
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10.

1-1.

“Those rights for powerline purposes granted to Idaho Power Coamparny,

{rs Buccessors or assigns, by Right-of-Way No. IDBL-056096,
pursusnt to the Act of Harch &, 1911, 28 amended (43 U.S.C. 961)..

Those rights for powerline purposes gramted to ILdaho Power Company,
its successors or assigns, by Right—of-Way No. IDI-017359, pursuant
to the Act of March 4, 1911, ag anerded (43 U.S.C. 961).

Those rights for caral purposes granted to Gleanns Ferry Land and
Irrigation Company, its successors or assigns, by Right—of-Way No.
IDE-027316, pursuact to the Act of March 3, 1891, as amended (53
U.S.C. 946-949).

Those rights for powerline and substation purposes granted to Idaho
Power Comparny, its successors or assigns, by Right-of-¥ay Ro.
IDI-016110, pursusct to the Act of March 4, 1911, as anended (43
U.s.C. 961). T

Those rights for irrigation pipelire purposes granted to Walter
Trail, his successors or assigams, by Right—of-Way Wo. IDI-12250,
pursuazt to the Aet of October 21, 1976 (43 U.S.C. 1781).

Those cighrs for coumty road purposes gracted to Glects Fers
Bighway District, its successors or assiges, by Righr-of-Way No.
IDI-20029, pursuant to the Act of July 26, 1866 (14 Stat. 253).

Those rights for powerlive purposes gracted to Idako Zower Cocpany,
irs successors or £ssigzs, by Xight-of-Way Ro. IDI-14749, pursua=nt
to the Act of October 21, 1376 (43 U.S.C. 176l1).

Those rights for powerlire purposes grarted to Idzho Power Cscpary,
i=s successors or assigss, by Rizhe—-of-Way No, IDI~14858, pursuazt
5 the Act of Ocrteber 21, 1976 (43 U.s.C. 1751).

Thoge cizhszs for petooler= pigelize putposes graacted to Chevrono
Pipe Lize Compary, ite suczessoTs or assiges, by Righi-of-Way No.
IDI-0602, pursuaz:t to the Azt of Februaty 25, 1920, as amexded {30
U.S.C.-185). ’

Those righne for zarural gasz pipelize prrposes granted o YNorthe
Pipelline Corporation, its successars or assizgzcs, by Right—of-Way
No. IDI-14943, pursuvant to the As:z cf February 25, 1920, ss zzencded
(30 T.s.C. 185). ,
Those righes for zatuzal gas pipzlice purposes gracted to Northwsst
Plpeline Corporatfon, its successors or assigns, by Right—-of-Way
Ho. IDI-06421, pursuant to the Act of Pebruary 25, 1920, as amended
(30 U.s.C. 185). ‘

MICROFILMED
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14l

1s.

Those rights for poverlice purposes granted to ILdaho Pover Company,
its guccessors or assigue, by Right-of-Way No. IDI-2457, pursuaat
to the Aet of March 4, 1911, as amended (43 U.S.C. 961).

Thoge rights for fiber optlic cable purposes granted to Houantalrn
States Telephone and Telegraph Company, its successors or assigns,
by Right~of-Way No. IDI-20976, pursuact to the Act of October 21,
1976 (43 U.s.C. 1761).

Those rights for access road and commxunication site purposes
granted to King H{ll Irrigatiom District, its successors or
agsigns, by Right-of-Way No. IDI-16919, pursuact to the Act of
October 21, 1976 (43 U.S.C. 1761). : :

SUBJECT T0 THE FOLLOWING:

The patentees, on behslf of themselver, their heirs, aselizos and
successorTs ir interest, iao consideration for receivinmg title to this
property, couverant and agree that the following described lands will
not be used for irrigated farmicg:

. 11-91-0001

"Boise Meridian, Idzho

. 6S., R. 10 2., .
~gez. 1, NZkSWk, Kwksck, zod SEkszk;
~gec. 13, R&5¥L acd WkSEk;

- sec, l4, NBYXSWL acnd ¥5SZ%;

-~ gec. 24, N%S:tk.

Petant N ==,h¢

-
6§ S., R, 21 2,, ,
lex 73 '
» - ]
Y see. 7, EhRL, RWLINZX, 223 NEINWE;
WiNKk acd NW&SWk;
- sec, 18, NEISEL and SWSETk;
lezg 1 te 32, fzzlugive.
IN TZETDIONY WHEREDP. the toderrigned autherized officer of the

Borssuofiamd Wazsgecaent in accordance with the provisions
c'f'éc Actoleze 17, 1548 (8254t 475), hex, inthename af the
Ucited States, caused these lotters to be made Prian:, azd the

-~

Boal ol the Srrext i3 be heceanty afSeod,

GrviXusder=yhané in  3Boise, Idako
he TUTFTE dayof OCTOSZEIR i the year
of oxr Lord ot thourend ning handred ead KIyT—v

aad of the{ndependence (T United States the two hundred

g=d FREDVIR Y N .
Sy Ty ) S et

Difﬁcy State Dizeczor for Operatlons
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