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July 10, 2009

Idaho Department of Water Resources
322 East Front Street

PO Box 83720

Boise, Idaho 83720-0098

Re:  In Re Matter of Application for Transfer No. 67067 (fka 5647) and
Application for Permit Nos. 72-07577 and 72-07578

To Whom It May Concern:

Enclosed please find an original and one copy of Respondent’s Response to Motion to
Resume Application in the abO\[{/e/inatter, a copy of which was faxed to the Department this date.
Please file the original and ?ﬂrn a conformed copy to our office in the enclosed self-addressed
stamped envelope. Thank you.

Qv

Sincerely,

MOORE SMITH BYUXTON & TURCKE, CHARTERED

Cathy Miflyard f /
Legal Assistant to Bruce M. Smith

/cam
Enclosure



RECEIVED

JUL 14 2009
Bruce M. Smith, ISB# 3425 DEPARTMENT OF

MOORE SMITH BUXTON & TURCKE WATER RESOURCES
225 North 9th Street, Suite 420 ( Tocih
Boise, Idaho 83702
Telephone:  (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for Protestant L&M Angus Ranch, Inc.

STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

In Re Matter of Application for

Transfer No. 67067 (formerly known

As 5647) and Application for Permit RESPONSE TO MOTION TO
Nos. 72-07577 and 72-07578 in the RESUME APPLICATION

Name of Mar. L. and/or Joanne
Lupher, dba Epicenter Aquaculture

N’ N N N e S’ N

COMES NOW Lois Von Morganroth, dba L & M Angus Ranch, and responds to the
above purported “motion” which should be denied as unsupported and misleading. The
petitioners’ “relevant facts” cited for support of this very unusual request are incomplete and
misleading.'

First, the Hearing Officer issued his Recommended Order in 2006, over three years ago,
based on the petitioners’ blatant failure to comply with the Hearing Officer’s orders. It would be
prejudicial and unfair to the protestant to now “resurrect” these applications at this point. The
protestant’s position is that this matter is, and has been, completed and petitioners are estopped
from asking to have the applications processed due to the passage of time and the petitioners’

failure to comply for over three years with the order.

' The protestant recognizes some deference to Counsel for the petitioners, who is the fifth attorney to work on these
matters for the petitioners, in that he may not be aware of other underlying facts and the history which bears on this
matter.
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Next, the Lease referenced by the petitioners does not “control” anything related to these
applications. In fact, the Lease has since been terminated by the Lessor.

Equally as compelling, petitioner has failed to disclose that the first lawsuit, which is
mentioned in petitioners’ motion and that was dismissed by the district court, has now been
supplanted by a second suit filed by the petitioners. Many of the same issues are involved. To
suggest that the “litigation” has been resolved, and that these applications should be further
considered is strange, especially since it was the petitioners who have now filed yet another suit.”

Importantly, the first lawsuit was dismissed by the Court over the objection of the
petitioners because of petitioners’ failure to prosecute the district court case. Therefore, it is
highly misleading to argue that the first suit has been “dismissed” without explaining that the
petitioners waited several years, then filed another suit, yet seek to have the applications
somehow resurrected because the litigation is “over”™.

Finally, the IDWR should be aware that there is no agreement by the petitioners and the
protestant over the continued processing of these applications. Rather, the protestant has
previously notified the IDWR (Twin Falls) of protestant’s standing objection to any processing
of these applications. Petitioners have also failed to disclose this fact. In fact, it appears that the
Twin Falls IDWR office was not even notified of petitioners’ motion.

CONCLUSION

There is no basis for “resuming” any consideration of these applications. The motion
should be denied as frivolous, without basis, and highly prejudicial. The IDWR should

immediately end any further consideration of these applications as the Lease involved does not

* Counsel in this matter is not involved in the district court proceeding.
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control, and the applicants have never complied with the directions and orders of the Hearing
Officer which led to his order dismissing the applications.

RESPECTFULLY SUBMITTED this/ 0 _day of July, 2009.

.y
BRUCE M. SMITH
MOORE SMITH BUXTON & TURCKE, CHTD.

RESPONSE TO MOTION TO RESUME APPLICATION — Page 3



CERTIFICATE OF SERVICE

[ hereby certify that on this /? day of July, 2009, a true and correct copy of the
foregoing RESPONSE TO AFFIDAVIT OF MARK LUPHER IN RESPONSE TO ORDER TO
SHOW CAUSE was served upon the following by the method indicated below:

Jerry R. Rigby \) via U.S. MAIL

RIGBY, ANDRUS & RIGBY, Chtd. via HAND DELIVERY
P.0. Box 250 via OVERNIGHT MAIL
Rexburg, Idaho 83340 via FACSIMILE

Facsimile: (208) 356-0768 ?\ K‘_\

BRUCE M. SMITH

RESPONSE TO MOTION TO RESUME APPLICATION - Page 4



RECEIVED
JUL &2 2009

Jerry R. Rigby (ISBN 2470) WATER HESOURGES
RIGBY, ANDRUS & RIGBY, Chtd. Coc'd bt o

P.0. Box 250 Cod
Rexburg, ID 83440 ] 29lo

Telephone: 208-356-3633
Facsimile: 208-356-0768

Attorneys for Applicants

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION SOURCE: Groundwater
FOR TRANSFER NO. 67067 (formerly
known as 5647) and APPLICATIONS FOR COUNTY: Twin Falls
PERMIT NOS. 72-07577 and 72-07578 IN
THE NAME OF MARK L. and/or JOANNE MOTION TO RESUME APPLICATION
LUPHER, dba EPICENTER
AQUACULTURE

COME NOW, MARK L. and JO ANNE LUPHER, dba EPICENTER AQUACULTURE
(hereinafter “Petitioner”), by and through their present counsel, Jerry R. Rigby, of the law firm of
Rigby, Andrus & Rigby, Chtd. and hereby petitions the Department of Water Resources to
resume the application heretofore filed on the above described water right.

Although the application was initially heard by Peter R. Anderson, IDWR hearing officer,
which resulted in an order Recommended Order Denying Petition for Reconsideration of a
Default Order on December 7, 2006, no action has been taken by the Department and therefore,
the Petitioner’s Application continues to be pending before the Department.

Petitioner submits that the following facts are relevant to this cause of action before the
Department:

(1) The original Lease, upon which the right to the use of the lands for fish production is

granted to Petitioner, continues to control.

Motion to Resume Application - Page - 1
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(2) There is absolutely nothing within said lease which prohibits the amount of water
claimed in said Application, providing certain impacts do NOT injure the Landlord.

(3) The law suit in District Court for the County of Custer (CV2000-101) upon which the
Hearing Officer, in part, based his recommendation has been dismissed as of January 31, 2006.

(4) The major structural facilities presently upon the leased lands and the additional water
proposed to be diverted would support the full application of water as contained in Petitioner’s
Application without injury to Landlord.

In support of this motion, petitioner, hereby attaches hereto an update prepared by Charles
E. Brockway, of Brockway Engineering, PLLC, in support of the resumed application.

Dated this 29" day of June, 2009. e

Jerry K. RigB'y

Motion to Resume Application - Page - 2
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CERTIFICATE OF SERVICE
I HEREBY CERfIFY That on this 29" day of June, 2009, a true and accurate
copy of the foregoing was sent via facsimile and by U.S. Mail postage pre-paid and addressed to
the following:

Idaho Department of Water Resources
P.O. Box 83720

Boise, ID 83720

208-287-6700

Bruce M. Smith

Moore Smith Buxton, et al
950 W. Bannock, Ste. 520
Boise, ID 83702
208-331-1202

David R. Tuthill, Director

Idaho Department of Water Resources
P.O. Box 83720

Boise, ID 83720

208-287-6700

Motion to Resume Application - Page - 3
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Supplemental Narrative in Support of
Water Right Permits and Transfer

Epicenter Aquaculture
Permit applications 72-07577, 72-07578 and 72-07580 and Transfer
Application T5647

Charles E. Brockway, P.E. Brockway Engineering, FLLC.
June 29, 2009

In October, 1999 Epicenter Aquaculture submitted the above applications to improve
water use and enhance the water supply for the existing fish propagation facility on Warm
Springs Creek. The facility was being operated under a lease agreement with the then
current owner, Ingram Warm Springs Ranch.

Information was provided by Brockway Engineering PLLC in support of the applications
including an extensive analysis of water rights, water use and potential impacts to
existing uses on Warm Springs Creek.

Hearings were held by IDWR relative to 72-07577, 72-07578 and Transfer T5647 and a
recommended default order issued by the Hearing Officer, Peter Anderson denying the
above permits and transfer for failure to submit a final resolution of a lease agreement
dispute. Water right permit application 72-07580 was not advertised nor was it involved
in the dispute because it was not processed by IDWR because of the Wilderness
Moratorium which has subsequently been terminated.

This Supplemental Narrative is prepared in support of the request to IDWR to resume
processing the applications in light of the dismissal of the lawsuit on the lease agreement.

The fish propagation facility for which the proposed permits and transfer are applicable
has not changed since the applications were submitted. The primary water source is
Warm Springs which is collected in its entirety at the spring head and conveyed through a
power canal to a power plant downstream of the fish facility. Available main spring flow
increased after the 1983 Mt. Borah earthquake from about 15 cfs to a peak of 70 cfs. The
flow available is now conveyed through two power plants under water rights 72-7372 &
72-7375. Current water right (72-7209) allows diversion of 6.8 cfs from the power canal
to the fish raceways and the settling pond and subsequent return to the power canal via
pumping facilities. Since the hydropower canal flow directly below the fish facility is
maintained at the same level as upstream of the facility, no impacts are expected to
existing water rights diverting from the hydropower canal. Any losses within measurable
limits are required to be replaced from the lower seep springs. Facilities are shown on the
attached aerial photograph , Exhibit A.



Pending Applications
The 4 separate permits are as follows:

1 72-7577 (1.1 cfs: Fish Propagation)
Application 72-7577 proposes to capture and divert from existing springs
seeping below the primary Warm Springs discharge for use in the
proposed facility.

2 72-7578 (13.1 cfs: Fish Propagation)
Application 72-7578 proposes a total diversion through the fish
propagation facility of 12 cfs from the primary Warm Springs discharge in

addition to the 1.1 cfs from the additional seeps identified in application
72-7577

3 72-7579 (1.7 acre-ft: Wildlife Storage)
Application 72-7579 proposes to authorize the existing settling ponds
which are actually part and parcel of the fish propagation facility to treat
the waste products associated with the facility.

4 72-7580 (0.02 cfs/0.1 acre-ft: Commercial, Wildlife Storage)
Application 72-7580 proposes to authorize the existing cooling pond
which will supply trucking water at an appropriate temperature to relax the
fish for live shipping. The consumptive use identified with this
application relates to the holding water utilized for fish trucking of
approximately 6,000 gallons per week.

Anticipated effects on existing water rights are outlined in a letter from Brockway
Engineering PLLC to Mr. and Mrs. Lupher dated September 20, 2006 and submitted to
IDWR. This analysis shows that the operation proposed under the permits and transfer
will ot impact the flows in the power canal or the natural channel below the Epicenter
facility. There are two submerged orifice measuring devices on the inflow and outflow
of the main raceway which are monitored and adjusted as necessary to maintain the
existing flow of the hydropower canal which supplies downstream water rights.

The water supply is ideal for the proposed use due to its elevated temperature and the
facility was designed to operate with full diversion of the 12 cfs currently estimated to
exist in the hydrocanal. The additional flow sought by application 72-7577 will also
allow a separate source for convenient construction and diversion to hatchery and
fingerling ponds. Currently the fish facility is operating at approximately half capacity
due to the current diversion limit and is unable to provide an environment suitable for full
Tilapia production from hatchling to adult.



The applicants are fully committed to the water use applied for and have diligently
pursued completion of the pending water right applications. The additional flow will
allow full use of the existing facilities and provide adequate water quality and quantity to
allow the addition of hatchery ponds, fingerling raceways and holding ponds which will
significantly increase the profitability of the facility.

Comment letters from the Idaho Department of Environmental Quality, Idaho Department
of Fish & Game, Custer County Board of Commissioners and the Watermaster all
indicate no foreseeable negative impacts from approval of the applications. The flow in
the hydrocanal will be maintained at or above the level it exists above the facility through
re-lift of the water from the main settling pond and any consumption in the facility will be
effectively replaced from the lower spring source.

The following conclusions were enumerated in the September 20, 2006 letter and are
repeated here:

1 No injury to existing water rights will occur. Water available under all existing
water rights will not be reduced below the historical amount beneficially used by
the existing water right holders. The majority of the water consumption proposed
is already realized in the existing facility and these applications are designed to
provide adequate water for full facility operation and eliminate any ambiguity
regarding the configuration of the facility and the water uses therein.

2 The water considered in these applications is currently available at the facility but
the flow is restricted or allowed to bypass to maintain currently authorized uses
under water right 72-7209 only.

3 The existing facility as currently constructed can utilize the full amount of water
proposed under these applications and approval would allow the facility to operate
at full capacity with minimal additional construction.

4  Current water quality available to existing water right holders will not be
impaired. Some minor additional cooling of the geothermal water source is

- possible; however no downstream users specifically require the geothermal
quality beyond maintaining the flow in the hydrocanal without freezing which
should not be impaired by the approval of these applications.

5 The applications actually seek to increase efficient use of the water based on
economies of scale for the existing facility and every effort will be made to
continue to meet contemporary standards for reasonably efficient use of water.



BROCKWAY ENGINEERING, PLLC.
ALR - Sept. 22, 2006
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTOTNEYS AT Law "
930 WEST BANNOC, SUTTE520
TeLersoNE: (zog’}%?f.’fg.g T (208) 3311202 i’f IE3 ;;; E D
FACSIMILE COVER SHEET WETE%ETE“Q@% ggs
DATE: July 10, 2009 RECIPIENT’S FAX: 287-6700
TO: IDWR CLIENT: 1624-00

RE: Matter of Application for Transfer No. 67067 (fka 5647) &
Application for Permit Nos. 72-07577 and 72-0578

FROM: Bruce M. Smith/Cathy

NUMBER OF PAGES INCLUDING THIS COVER SHEET: __ 5
___ ORIGINAL WILL NOT BE SENT
— ORIGINAL WILL BE SENT BY FIRST CLASS MAIL
___ ORIGINAL WILL BE SENT BY FEDERAL EXPRESS
ADDITIONAL COMMENTS:

Please find enclosed Respondent’s Response to Motion to Resume Application in the
above matter. Thank you.

Sincerely,

Cathy Minyard
Legal Assistant to Bruce M. Smith

IR TN

*'k*‘.’rﬂr?’:**:‘:***‘1&'**'k*k“k*k'.’f‘k**MPORTANTMESSAGE***‘&*****'}e*:{f*'}:‘k'k*******

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 15 ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED ABOVE. [F THE READER OF THIS
MESSAGE IS NOT THE INTENDED RECIFIENT, OR THE EMPLOYEE OR AGENT RESFONSIBLE TO DELIVER IT TO THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COFYING OF
THIS COMMUNICATION IS STRICTLY PROHIEITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE, AND KETURN THE ORIGINAL MESSAGE TO US AT THE AEOVE

ADDRESS V1A THE U5, FOST AL SERVICE. THANK YOU,



Gibson, Deborah

From: Wigle, Victoria
Sent: Monday, July 13, 2009 8:38 AM
To: Spackman, Gary; Gibson, Deborah
Subject: FW: incoming fax 287-6700
Attachments: image-710165748-0001.pdf
From: Ferree, Shari On Behalf Of IDWR Fax
Sent: Monday, July 13, 2009 8:04 AM
To: Wigle, Victoria
Subject: FW: incoming fax 287-6700
{78 a2} e
/// "\%\\
7 N\
;,Ff;)m: idwr.fax@idwr.idaho.gov [mailto:idwr.fax@idwr.idaho.gov]
/ Sent: Friday, July 10, 2009 5:58 PM i
/.f To: IDWR Fax /
/  Subject: incoming fax 287-6700 y
H '/

H
H
i
H

|

\ image-710165748-0
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AT LAw

BANNER BANK BUILDING, SUITE 520
950 WEST BANNOCK STRERT, BOISE, 1D 83702
TELEFHONE: (208) 331-1800 Fax: (208) 851-1202

FACSIMILE COVER SHEET
DATE: May 21,2008 RECIPIENT’S FAX: 287-6700
TO: Debbie Gibson CLIENT:
RE: L and M Angus Ranch/Epicenter Aquaculture

FROM: Bruce M, Smith/Donda

NUMBER OF PAGES INCLUDING THIS COVER SHEET:

___ ORIGINAL WILL NOT BE SENT
— ORIGINAL WILL BE SENT BY FIRST CLASS MAIL
~_ ORIGINAL WILL BE SENT BY FEDERAL EXPRESS

ADDITIONAL COMMENTS:

Debbie—Aftached are the Pleading Table of Contents for the water rights we were discussing.
I've also included the last order sent out by Peter Anderson. As a recap, these proceedings dealt
with two applications (72-7577 and 72-7578) and a transfer (5647). My ¢lient L and M owns the
property and watex right number 72-7209 Water right 72-7209 is the subject of the transfer. I
think the transfer was renumbered 67067 /There were actually four different applications filed :
72-7577,-7578, -7579, and 72-7580. L and M protested all of them and the transfer. All of this
was caught up in the Wilderness Act moratorium and eventually --7577,--7578, and the transfer
were the subject of a defanlt ordcr by Peter. 72 =7579 and 7580 were never advertised and [
ownership ford72 ﬁ@@ as showing up in the name of Ingram mstead of Lois von Morganroth
who is the owner of L and M Angus Ranch. Please check the IDWR files. I am glad to provide
copies of documents from my files if you need them. Thanks Bruce
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***************'}t‘k*-k*'k**IWORTANTMESSAGE***********************

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 15 ATTORNEY PRIVILEGED AND CONFIDENTIAL
INEORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED ABOVE. IF THE READER OF THIS
MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE
INTENDED RECIFIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COFYING OF
THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE IMMEDIATELY NQTIFY US BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE
ADDRESS VIA THE (J.S. POSTAL SERVICE. THANK YOU,
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IN THE MATTER OF APPLICATION FOR TRANSFER NO. 5647
AND APPLICATION FOR PERMIT NOS. 72-07577 & 72-07578

v

(Lupher/Morganroth) '
IDWR
PLEADING BOARD 1
No. Date Pleading Party
1 05/17/00 Notice of Joint Pre-Hearing Conference (6/21/00 @ | IDWR
1:30 p.m. - Twin Falls)
2 06/21/00 Motion for Order Compelling Discovery Protestant
3 07/05/00 Order Authorizing Discovery IDWR
4 07/06/00 Order Appointing Hearing Officer IDWR
5 09/13/00 Requests for Admission to Applicant Protestant
6 09/13/00 Requests for Production of Documents to Applicant Protestant
7 09/13/00 First Set of Interrogatories Protestant
8 09/13/00 Notice of Service of First Set of Interrogatories, Protestant
Requests for Production of Documents, and Requests
for Admissions to Applicants
9 09/29/00 Answers to Requests for Admissions Applicant
10 | 09/29/00 Response to Requests for Production of Documents Applicant
11 | 09/29/00 Answers to First Set of Interrogatories Applicant
12 | 10/05/00 Motion to Compel Protestant
13 | 10/17/00 | Notice of Hearing on Motion To Compel IDWR
14 110/20/00 | Motion to Continue Applicant
15 | 10/23/00 Order Substituting Hearing Officer IDWR
16 | 10/27/00 Order Granting Motion To Continue and Amended IDWR
Notice of Hearing On Motion To Compel Discovery
17 | 11/9/00 Affidavit of Ronald Beckman Protestant

Page 1 of 1
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“O0RE SMITH BUXTON

IN THE MATTER OF APPLICATION FOR TRANSFER NO, 5647
AND APPLICATION FOR PERMIT NOS. 72-07577 & 72-07578

(Lupher/Morganroth)
IDWR

PLEADING BOARD 1

Pleading

“r

18 | 11/9/00 Supplemental And Amended Answets to First Set of Applicant
Interrogatories

19 | 11/14/00 Order Denying Motion To Compel Discovery IDWR

20 [ 11/9/00 Supplemental and Amended Answers to First Set of Applicant
Interrogatories

21 | 1117/00 | Request for Submission of IDWR Staff Memorandum | IDWR

22 | 11/28/00 | Notice of Prehearing Conference IDWR

23 | 12/4/00 Amended Notice of Prehearing Conference IDWR

24 112/29/00 Order Staying Proceedings and Setting Status IDWR’
Conference (3-30-01 @ 1:30 p.m.)

25 | 03/23/01 Notice of Status Conference IDWR

26 | 11/09/01 Notice of Prehearing Conference (12-07-01 @ 9:30 a.rn. | IDWR
by Telephone)

27 | 11/19/01 Order to Show Cause and Notice of Hearing IDWR

28 | 01/09/02 Affidavit of Mark Lupher in Response to Order to Show | Applicant
Cause

29 | 01/09/02 Supplementa] Affidavit of Mark Lupher in Response to | Applicant
Order to Show Cause

30 | 02/05/02 Stipulation to Continue Order to Show Cause Parties

31 ) 02/05/02 | Response to Affidavit of Mark Lupher in Responseto | Protestant
Order to Show Cause

32 | 02/08/02 Order Continuing Order to Show Cause Hearing IDWR

33 102/15/02 Amended Notice of Hearing IDWR

Page2 of 2
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IN THE MATTER OF APPLICATION FOR TRANSFER NO. 5647
AND APPLICATION FOR PERMIT NOS. 72-07577 & 72-07578

*h
"

(Lupher/Morganroth)
IDWR
PLEADING BOARD 2

No. Date Pleading Party

34 | 8/19/02 Stipulation for Order Parties

35 | 8/23/02 Order Court

36 | 2/25/03 Notice of Status Conference Court

37 | 4/12/02 Order on Show Cause Hearing IDWR

38 1 03/19/04 | Notice of Proposed Default Order IDWR

39 | 04/05/04 | Petition in Opposition to Issuance of Proposed Default | Applicants
Order

40 | 04/05/04 | Affidavit in Support of Petition in Opposition to Applicants
Issuance of Proposed Default Order

4] | 04/05/04 Stipulation for Order Continuing Deadline to File Parties
Petition

42 | 04/05/04 Order Continuing Deadline to File Petition IDWR

43 | 04/05/04 | Petition in Opposition to Issuance of Proposed Default | Applicants
Order

44 1 04/05/04 Affidavit in Support of Petition in Opposition to Applicants
Issuance of Proposed Default Order

45 | 04/09/04 Order on Notice of Proposed Default IDWR

46 | 01/03/06 Recommended Default Order (Applications 72-07577 | IDWR
and 72-07578 DENIED)

47 ) 11/17/06 Applicants’ Petition for Reconsideration of Applicants,
Recommended Default Order

48 | 12/07/06 Qrder Denying Petition for Reconsideration IDWR

49 | 12/27/06 Exceptions to Recommended Default Order w/Brief Applicants

Page1of2
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REGEIVED

DEC £~ 2026
BEFORE THE DEPARTMENT OF WATER RESOURCES M SB&T, CTD.

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )

TRANSEER NO. 67067 (formerly known )

as 5647) and APPLICATIONS FOR ) ORDER DENYING

PERMIT NOS. 72-07577 and 72-07578 )  PETITION FOR

IN THE NAME OF MARK L, and/or ) RECONSIDERATION

JOANNE LUPHER, dba EPICENTER )

AQUACULTURE )
)

The Petition for Reconsideration of Recommended Default Order filed by the applicants
in this matter on November 17, 2006, is hereby DENIED pursuant, in part, to the findings
in the attached Exhibit A,

Dated this ZE/E/{ day of December, 2006,

el

Peter R. Anderson
Hearing Officer

ORDER DENYING PETITION FOR RECONSIDERATION - 1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this | day of December 2006, I delivered the

foregoing document by U.S. mail, postage prepaid and properly addressed to the
following:

BRUCE M. SMITH

MOORE SMITH BUXTON & TURCKE, CHTD
950 W BANNQCK STE 520

BOISE, IDAHO 83702

ROBERT E WILLIAMS

FREDERICKSEN WILLIAMS & MESSERVY
PO BOX 168

JEROMEID 83338

g
Administrative Assistant to the Director

Idaho Department of Water Resources

ORDER DENYING PETITION FOR RECONSIDERATION - 2
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF AFFLICATIONFOR )
TRANSFER NO. 67067 (formerly known )
as 5647)and APPLICATIONS FOR )
. PERMIT NOS, 72-07577 and 72-07578 )
IN THE NAME OF MARK L. and/or )  ORDER ON SHOW CAUSE
JOANNE LUPHER, dba EPICENTER ) HEARING
AQUACULTURE )

)

FINDINGS OF FACT

1. This matter involves for Application for Permit Nos. 72-07377 and 72:07578 and
Transfer of.Watcr ﬁjg}xw No. 5647 in the name of and Mark L. Lupher and Jo Anue
W. Lupher dba Epicenter Aquacultute (the “Applicants™), The Applicant’s interest in
the property upon which the applied-for permits would be developed, and their
interest in the water right to be transferred is pursuant to a lease dated July 1, 1994
between Ingram Warm Springs Ranch and Mark Lupher and Jo Anne W. Yapher (the
“Lease Agreement”). |

2. The following chronology applies to the processing of Application for l';’emait Nos.
72-07577 and 72-07578 and Transfer of Water Rights No. 5647 and the Applicant’s
leasehold interest in the place of use in question:

a. July 1, 1994: Lease Agreement effective.

ORDER ON SHOW CAUSE HEARING, Page 1 EXHIBIT A
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October 11, 1599: Date of a Notice of Default under the “Defanlt”

provision on page 11 of the Lease Agreement sent by L& M Angus Ranch,
successor to the Ingrams, to the Applicants.

October 14, 1999: Application for Permit Nos. 72-07577 and 72-07578

fully submitted to IDWR. Both Applications indicate that the
“arranpement enabling the applicant to make this filing” is the Lease
Agteement. .

December 14, 1999; Transfer of Water Righte No. 5647 ﬁ:lllj,‘r gubmitted
to IDWR. The Transfer indicates that the document which: shows the
Applicants ownership of the water right to be transferred, Water Right
License No. 72-07209, is the Lease Agreement,

January 10. 2000:  Protests to Application for Permit Nos. 72-07577
and 72-07578 filed by L & M Angus Ranch.

Februarv 17, 2000:  Protest to Transfer of Water Rights No. 5647 filed

by L &M Angus Ranch (the “Protestant™).
June 15, 2000: Date of letter from the Protestant notifying the Applicants
that they continue to be in defavlt under the lease,

June 21, 2000: Joint prehearing conference held by IDWR regarding

Application for Permit Nos. 72-07577 and 72-07578 and Transfer of
Water Rights No, 5647. The Protestant argued that D:;WR could not
approve the Applications and Tratsfer because the Lease Apreement was
i default and/or the Applicants did not own the land,

July 5, 2000: IDWR issues order authorizing discovery.

ORDER ON SHOW CAUSE HEARING, Page 2
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j-  October 3. 2000: Protestants file a Motion to Compel Discovery.

k. November 14, 2000: IDWR issues its Order Denying Motion to Compel.
IDWR indicated to the parties, regarding the question of whether or not the
Applicants had defanlted upon their Jease, that:

IDWR is fully aware that this jssue is ¢rucial to the Applicants’
ability and wsuthority, ot not, to proceed with these
Applications. Resolution of this question, however, is better
left to another forum and discovery under that forum’s
authority. See e.g, Federal Land Bank of Spokane v. Union
Central Life Ins. Co., 51 Ydaho 490, 491 (1921)(“Before =
person may have the place of use of water changed, he must
show that he owns the water, or has the right to have it
changed, which must, if there i3 a dispute, be determined in an
action for that purpose.”) In fact, the lease itself provides'that
any dispute regarding the lease raust be submitted to
arbitration. Lease Agreement at page 10. When either the
Applicants or the Protestant submit an indicstion that the
question of default has been submitted to arbitration IDWR
will stay these matters until that arbitration has been completed,
and then reflect in its decisions the determinetion of the
arbitratjon panel. - '

. December 15.2000: Prehearing Conference, At this conference the

Applicants indicated that they had filed an action for declaratory judgment

" onthe Lease Agreement, Custer Co. Case No. CV-00-101.

m. December 29, 2000: IWR issues an Order Staying prockedings and
Setting Status Conference. The Order provides, in part, that “all contested
case proceedings on these gpplications are STAYED pending :resolution of
Custer Co, Case, Sic No. CV-00-101, so long as the Applicants exercise .

reasonable diligence in the proseeution of that action.”

ORDER ON SHOW CAUSE HEARING, Page 3
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March 30. 2001 :. At a status conference the Applicants indicated that
the declaratory judgment action is proceading, A summary judgment
motion had been filed by the Protestants in Distiict Court, arguing that the
appropriate forum was arbitration, as provided by the Lease :Agreement,
The Applicants indicated that the summary judgment motion would be

grgued within 45 days.

1)

. July2.2001; Summary judgment argument. At the February 22, 2002,

show cause hearing the Protestant represented that it argued in Dilsnict
Court that the Lease Apreement provided for binding arbitration, and
Applicatts argued in District Court that the arbitration conternplated by
the Lease was non-binding. The Applicants did not disagreelz with this

representation at the show cause hearing,

September 14, 2001: The parties indicate that the District Court has

directed them to arbitrate the Lease Agreement dispute.

December 7.2001:  Prehearng Conference. At the conference the
Applicants indicate that they are preparing a letter to Protestarits regarding
selection of an arbitrator. Both parties indicate that arbitration will tikely

1ake a Jeast 6 months,

February 22.2002: At the, show cause hearing the parties indicated that
an arbitrator still had not been selected. The Applicants indicated that they

would do everything within their power to complete arbitration within

ORDER ON SHOW CAUSE HEARING, Page 4
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sixty days. The Protestant indicated that six mornths was more realistic.
The Protestants stated that they would accept binding arbitration, Whether
or not the arbitration is binding and final is completely within the hands of

the Applicants.

CONCLUSIONS OF LAW

1. As a part of the decision regarding Application for Permit Nos. 72-07577 and 72-
07578, the Director of IDWR is required to determine whether the application for the
new water 7ight permits is made for speculative purposes or whether the applicant has
sufficient financial resources with which to complete the work involved. Idaho Code
§ 42-203A(5)c) and (d). See also IDAPA 37.03.08.040.05.ei and

© 37.03.08.045.01.c.i. The Idaho Supreme Court has stated, “The appellant’s filing an
application ft;r a water permit with no possessory right in the land designated as the
place of use amownted to speculation in and of itself.” Lemmon v. Hardy, 95 Idaho
778, 781 (1974).

2, Idaho's water dght transfer statutes provide that only a “person entitled to the use of
water or owning any land to which water has been made appurtenant™ may apply to
trangfer that water. LC, § 42-108, LC. § 42-222(1) (“Any person, entitled to the use
of watet whether represented by license.., by claims...or by decree, who shall desire
to change the point of diversion, place of use, period of use ar nahire of nse of all or
part of the water, under the right shall first make application to the department of
water resources for approval of such change.”). Ownership of a legal interest in a

water right is a prerequisite for a person’s ability to change a water right. Federal
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Land Bank of Spokane v. Union Central Life Ins. Co., 51 Idaho: 490, 491
(1931)(“Before a person may have the place of use of water changed, he must show
that he owns the water, or has the right to have it changed, which must, if there 1s g
dispute, be determined in an action for that purpose.”),

3. Applicants knew within days of filing Application for Permit Nos, 72-07577 and 72-
07578 in October 1999 that there was a dispute regarding the Lease Agreement. The
existence of this dispute was reiterated fo them many times. In Novembér 2000 the
Applicants were informed in the Order Derying Motion to Compel fahat arbitration
appeared 1o be necessary. Now, more than {wo years after they wete info:xmed of the
possible “default and over a year after the written decisi‘on staying thi§ matier,
Applicants indicate to IDWR that they would try to comple‘te arbitration within sixty
days of February 22, 2002. Applicants control whether arbitration will finally resolve
the lease dispute, With reasonable diligence, Applicants can finally resolve the
dispute over the Lease Agreement within six months of the Febraary 22,.22002, show
cause hearing,

Base upon the foregeing it is hereby ORDERED that the Applicant submit to
IDWR on August 30, 2002, final resohution of the Lease Agreement dispute indicating
that the Applicants have a a clear legal interest in the place of use to which the Permit
Nos, 72-07577 and 72-07578 would be appurtentant, and lepal authority for Transfer of
Water Rights No. 5647,

ORDER ON SHOW CAUSE HEARING, Page 6
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Dated this | Zl.b day of April, 2002,

2720

FETER R. ANDERSON
HEARING OFFICER

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on this !2.& day of April, 2002, I deliverad the foregoing
ORDER ON SHOW CAUSE HEARING by U.8. mail, postage ptepaid and properly addressed
ta the following:

William R. Hollifield Allen D. Merriti

HOLLIFIELD & BEVAL, PA Southern Regional Manager

249 3% Ave, E. Idaho Dept. of Water Resources

P.0O.Box 66 1341 Fillmore St., Ste 200

Twin Falls, ID 83303-0066 Twin Falls, I 83301

Bruce M. Smith

MOORE SMITH BUXTON &

TURCKE, CHTD

225 Nosth 9% Street, Suite 420

Roise, Idaho 83702 W Q g'{ a
Deborzh J. Gibson?”
Administrative Assistant
Water Alloeation Burean
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ROBERT E. WILLIAMS

IDAHO STATE BAR NO. 1693
FREDERICKSEN, WILLIAMS & MESERVY
117 South Adams Street

P. 0. Box 168 Filld vie Fay

Jerome, Idaho 83338 . ‘ ,
Telephone: (208) 324-2303 J R H L0k
Facsimile: (208) 324-3135

Attorneys for Applicants Mark L. and/or Jo Anne Lupher, W

dba Epicenter Aquaculture

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION SOURCE: Groundwater
FOR TRANSFER NO. 67067 (formerly
known as 5647) and APPLICATIONS COUNTY: Twin Falls
FOR PERMIT NOS. 72-07577 and 72-

07578 IN THE NAME OF MARK L. EXCEPTIONS TO RECOMMENDED
and/or JOANNE LUPHER, dba DEFAULT ORDER
EPICENTER AQUACULTURE

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER
AQUACULTURE (hereinafter “Applicants”), through their attorney of record, Robert E.
Williams, of the firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and pursuant
to Rule 720 of the Idaho Department of Water Resources (IDAPA Rule 37.01.01.02(b))
and take exceptions to the Recommended Default Order dated November 3, 2006
(“Recommended Order™).

The portions of the Recommended Order to which exceptions are taken are that:

(a) the “Lease Agreement Dispute” between the parties as to lawful
possession of the real property to which the water right applications apply has not been
finalized, and

(b) that the Applicant has failed to demonstrate clear legal interest in the place
of use to which Permit No. 72-07577 and 72-07578 would be appurtenant or legal

EXCEPTIONS TO RECOMMENDED DEFAULT ORDER, Page 1
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authority for transfer of the water right now pending in Transfer No. 5647, formerly
denominated 67067.

These Exceptlons are supported by the attached Brief.

Dated this £ f day of December, 2006.

FREDERICKSEN, WILLIAMS, MESERVY &
//»/""“L\@I HSPEICH LLP

\ 2/{/

p

ROBERT E. WILLIAMS
Attorney for Applicants, Mark L. and/or
Joanne Lupher, dba Epicenter Aquaculture

CERTIFICATE OF SERVICE

77 g
I HEREBY CERTIFY That on this /. ? éay of December, 2006, I served a true and
correct copy of the foregoing document on the person(s) whose names and addresses appear
below by the method indicated:

Peter R. Anderson, Hearing Officer
Attn: Victoria Wygle

Idaho Department of Water Resources
PO Box 83720

Boise, Idaho 83720-0098

'U.S. Mail, postage prepaid w/exhibits
[0 Hand Delivery [ Court Folder

(A Facsimile — 208.287.6700 w/o exhibits
[ Federal Express

Bruce M. Smith

Moore Smith Buxton, et al
950 W. Bannock, Suite 520
Boise, Idaho 83702-6118

[(4U.S. Mail, postage prepaid wrexhibits
[0 Hand Delivery [J Court Folder

[ Facsimile 208.331.1202 w/exhibits

[] Federal Express

Karl Dreher

Idaho Department of Water Resources
PO Box 83720

Boise, Idaho 83720-0098

[A'U.S. Mail, postage prepaid w/exhibits
[0 Hand Delivery [ Court Folder
[ Facsimile — 208.287.6700 w/o exhibits

[] Federal Express

N\ A

ROBERT E. WILLIAMS
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ROBERT E. WILLIAMS

IDAHO STATE BAR NO. 1693

FREDERICKSEN, WILLIAMS & MESERVY

117 South Adams Street

P.O.Box 168

Jerome, Idaho 83338

Telephone: (208) 324-2303

Facsimile: (208) 324-3135

Attorneys for Applicants Mark L. and/or Jo Anne Lupher,
dba Epicenter Aquaculture

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION SOURCE: Groundwater
FOR TRANSFER NO. 67067 (formerly
known as 5647) and APPLICATIONS COUNTY:: Twin Falls
FOR PERMIT NOS. 72-07577 and 72-

07578 IN THE NAME OF MARK L. APPLICANTS’ BRIEF IN SUPPORT
and/or JOANNE LUPHER, dba OF EXCEPTIONS
EPICENTER AQUACULTURE

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER
AQUACULTURE (hereinafter “Applicants”), through their attorney of record, Robert E.
Williams, of the firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and submit their
Brief in Support of Exceptions to the Recommended Default Order, dated November 3, 2006. A
copy of the Recommended Default Order is attached hereto as EXHIBIT A. Exceptions were
made pursuant to IDWR Rule 720 (IDAPA Rule 37.01.01.02(b)), on the 27™ day of December,
2006.

INTRODUCTION
Applicants do not contest the Hearing Officer’s recitation of the procedural history in the
Recommended Default Order, as far as it went. Supplementing this procedural history, the
Applicants filed a Petition for Reconsideration on the 17" day of November, 2006. The Hearing

Officer issued an Order Denying Petition for Reconsideration on December 7, 2006, a copy of

APPLICANTS’ BRIEF IN SUPPORT OF EXCEPTIONS, Page 1
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which is attached hereto as EXHIBIT B. However, Applicants do contest the conclusions of the
Hearing Officer that present circumstances fail to demonstrate that Applicants have a “clear legal
interest” in the place of use to which the Applications Nos. 72-07577 and 72-07578 would be
appurtenant and that Applicants lack legal authority to bring the transfer proceeding pending
under Transfer No. 67067 (formerly known as 5746). Applicants believe the Hearing Officer to

have erred in these conclusions for the following reasons:

A. THE APPLICANTS ARE LAWFULLY IN POSSESSION OF THE REAL PROPERTY UNDER A

WRITTEN LEASE.

Dismissal of the state court action regarding the disputed Lease Agreement leaves the
Applicants in lawful possession of the real property to which the Application for Permits Nos.
72-7577 and 72-07578 apply. Applicants have been in possession of the real property under a
written Lease Agreement, a copy of which is attached hereto as EXHIBIT C, for more than twelve
(12) consecutive years. Further, after the three (3) years remaining under the initial lease term
expire, the Lease Agreement gives Applicants the right to extend the lease for another fifteen
(15) year term if such notice is given prior to July 1, 2008. Applicants currently intend to
exercise their right to extend. Because of the dismissal of the state court action, there is no
longer a pending dispute between the parties regarding the Lease Agreement and, therefore, there
is no dispute to resolve as to Applicants’ right to possession.

The counterclaim in the state court action alleged various breaches and defaults under the
Lease Agreement. A copy of the pleading containing the counterclaim is attached hereto as
ExHiBiT D. Like Applicants’ claims for declaratory judgment and damages, the Protestants’
claims for breach of the Lease have been dismissed. A copy of the District Court’s Order of
Dismissal is attached hereto as EXHIBIT E. There is therefore no current unresolved dispute as to
Applicants’ right to possession of the real property. Applicants are currently lawfully in
possession of the real property which is directly related to the water right appropriation and
transfer applications, which right runs for a continuous period of thirty (30) years from its
inception. No action has ever been brought or is now pending to remove the Applicants from the
real property. The Hearing Officer is clearly incorrect in his conclusion that the pending

application should be dismissed for failure to resolve questions as to the right to the possession
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of the real property to which the water rights apply, because no such dispute currently exists, and

Applicants are in possession.

B. EVEN IF DisPUTES OVER THE LEASEkAGREEMENT WERE STILL PENDING, THE
Di1SPUTES DO NOT DEPRIVE THE DEPARTMENT OF WATER RESOURCES OF THE
ABILITY TO PROCESS THE APPLICATIONS.

Resolutions of disputes regarding the Lease Agreement were not necessary prerequisites
to the Department’s proceeding on the Applicants’ pending applications. The necessity of
proving a possessory interest in land, either from which water is diverted, or on which it is to be
put to beneficial use, is two fold:

1. To protect the private property owner’s right to exclusive use and possession of

the land. Bassett v. Swenson, 51 Idaho, 5 P.2d 722, 723-724 (Idaho 1931); and

2. To prevent bad faith delay and speculative purposes. Lemmon v. Hardy, 95 Idaho

778, 781,519 P.2d 1168 (1974).

The Lemmon court emphasized the Idaho doctrine of discouraging the seeking of water
permits for speculative purposes. The lack of a possessory interest in the property is identified by
the court as a per se indication of speculation. The Applicants’ right to continue possession of
the real property for a thirty (30) year period, presently unchallenged by the Protestants, does not
meet the Lemmon standard for speculation. Additionally, IDAPA 37.03.08.045.01(c) also
provides in pertinent part that:

...speculation for the purpose of this rule is an intention to obtain a permit to

appropriate water without the intention of applying the water to beneficial use

with reasonable diligence...”

No speculation, within the court and regulation definitions has been shown to have been

committed by the Applicants. Dismissal of the pending Applications does not protect the

interest of the Department of Water Resources or the public in avoiding speculation or

avoiding trespass onto a private property owner’s land, as prohibited by the Bassetf and

Lemmon cases, supra, because there is no speculation.

Transfer number 67067 (tka 5647) seeks the change of the permissible place of

use to the actual portion of the real property upon which the fish raising works have been
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constructed. This is a technical transfer. The authority of the Lessee to engage in this
transfer is clearly implied by the terms of the Lease Agreement which unambiguously
contemplates the Applicants’ ability to use the real property for the rearing of fish for the
duration of the lease term. Not permitting the Applicants’ transfer amending the place of
use to comply with that which has been constructed and used upon the grounds, in the
absence of the Protestants wanting to do so, deprives the Lease Agreement of all
meaning.

The Lease Agreement clearly demonstrates the right of the Applicants to the use
of the water which is a prerequisite to bringing an application for transfer. See Idaho
Code § 42-108 and I.C. §42-222(1). The statutory standards having been met,

Applicant’s water transfer application should be processed.

C. EFrFORTS HAVE BEEN MADE TO RESOLVE DISPUTES BETWEEN THE PARTIES

AND INFORMATION HAS BEEN PROVIDED To IDWR UPON ITS REQUEST.

From 2002 to the present date, the parties have engaged in discussions regarding
the resolution of various disputes between them. In 2002, a lengthy mediation was held
with Judge Daniel Hurlbutt. Several proposals to resolve disputes were promulgated by
each of the parties with no final resolution. In the meantime, Applicants have remained
in possession of the real property for more than twelve (12) years under the terms of the
Lease Agreement. There is no proceeding pending which challenges the Applicants’ right
to the lawful possession of the real property because the state court action has been
dismissed. See EXHIBITE attached hereto.

Because of Applicants’ continued possession of the real property, their present
possession of the real property, and their contractual right to extend the right to
possession for another eighteen (18) years beyond 2006, there is no present dispute which
needs to be resolved as to Applicants’ continued rights to the possession of the real
property underlying the two (2) appropriation and one (1) transfer proceeding.

Applicants did, on the 25" day of September, 2006, submit, in response to
requests from the Idaho Department of Water Resources, a substantial amount of

technical information regarding the pending water right appropriation matter in this
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proceeding and two (2) other water right appropriation applications filed by the

Applicants. The materials were compiled at considerable expense with the assistance of

Brockway Engineering, Twin Falls, Idaho. Because the materials are voluminous, they

are not attached to this petition. The original documents were filed with the Department

of Water Resources in September, 2006. A description of the documents provided, by

title, is as follows:

Exhibit A.

Exhibit B.

Exhibit C.

Exhibit D.

Exhibit E.

Exhibit F.

Exhibit G.

Facility Design

Existing water right license 72-7209 and pending application
summaries

Effect on existing water rights

C.1. Map— Active Water Right Licenses & Decrees in Vicinity
C.2. IDWR Active Water Right Listing (“Warm Springs”)

Information relative to sufficiency of water supply

D.1. Tilapia Production
D.2.  Water Quantity & Quality Requirements for Channel
Catfish Hatcheries

Information relative to good faith, delay or speculative purposes

E.1.  Existing Lease Agreement & Survey
E.2.  EPA NPDES Permit ID-002826-6 & related documents

Information relative to financial resources

F.1.  Current financial statement — Mark L. & Jo Anne W.
Lupher dba Epicenter Aquaculture
F.2.  Additional facility estimated construction costs

Information relative to conflict with the local public interest

G.1.  Letter of comment from Idaho Department of
Environmental Quality

G.2.  Letter of comment from Idaho Department of Fish & Game
)

G.3. Letter of comment from Custer County Commissioners

G.4. Recommendation of Watermaster (RE: 72-7479)
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CONCLUSION

Applicants have a clear, undisputed right to the possession of the real property
underlying the pending applications. The dismissal of the state court action means there
is no longer a dispute in existence as to the Applicants’ rights to possession. This
possessory right entitles the Applicants to have their applications for appropriation and
transfer processed. The Department should rescind the Recommended Order of Default
and set the two (2) appropriation filings and the single transfer filing now pending for
hearing at a time and place convenient to the assigned Hearing Officer and the parties.

RESPECTFULLY SUBMITTED THIS 27" day of December, 2006.
FBCEBERIQKSEWILLIAMS & MESERVY

ROBERT E. WILLIAMS
Attorneys for Applicants, Mark L. and/or
Joanne Lupher, dba Epicenter Aquaculture

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY That on this 27" day of December, 2006, I served a true and
correct copy of the foregoing document on the person(s) whose names and addresses appear

below by the method indicated:

Peter R. Anderson, Hearing Officer
Attn: Victoria Wygle

Idaho Department of Water Resources
PO Box 83720

Boise, Idaho 83720-0098

[Z'U.S. Mail, postage prepaid

[J Hand Delivery [J Court Folder

[ Facsimile — 208.287.6700 w/o exhibits
[ Federal Express

Bruce M. Smith

Moore Smith Buxton, et al
950 W. Bannock, Suite 520
Boise, Idaho 83702-6118

[7'U.S. Mail, postage prepaid

[0 Hand Delivery [ Court Folder
[ Facsimile

[] Federal Express

Karl Dreher

Idaho Department of Water Resources
PO Box 83720

Boise, Idaho 83720-0098

'U.S. Mail, postage prepaid

[J Hand Delivery [J Court Folder
acsimile — 208.287.6700 w/o exhibits

[ Federal Bxfyress,

\ X ML

ROBERT E. WILLIAMS
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 67067 (formerly known

as 5647) and APPLICATIONS FOR
PERMIT NOS. 72-07577 and 72-07578

)
)
) RECOMMENDED
)

IN THE NAME OF MARK L. and/or )
)
)
)

DEFAULT ORDER

JOANNE LUPHER, dba EPICENTER
AQUACULTURE

IDAPA 37.01.01.700 provides, in part, that:

If an applicant ...fails to respond to a written information inquiry, the
presiding officer may serve upon all parties a notice of a proposed default
order denying the application ....

(Emphasis added). This language provides the Hearing Officer grounds for denying the
applications if an applicant fails to provide information requested by the Hearing Officer.
On August 23, 2002, an Order was issued in this matter requiring that Mark L.
and/or Joanne Lupher, DBA Epicenter Aquaculture (“Applicants™) submit to the Idaho
Department of Water Resources (IDWR) within 72 hours of the date upon when the
mediation of the disputes between the parties before Daniel C. Hurlbutt was concluded,
final resolution of a Lease Agreement dispute indicating that the Applicants had a clear
legal interest in the place of use to which Permit No. 72-07577 and No. 72-07578 would
be appurtenant apd that Applicants have legal authority for transfer of Water Right No.
5647, or to otherwise advise IDWR that all issues involved in the cwrent proceedings
before IDWR had been resolved. That mediation arose out of a district court case

Applicants filed to declare their interest in the Lease Agreement which purports to give

¢
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them the real property interest supporting their applications. Lupher v. Morzanroth et.al.,

Custer County case no. CV-2000-101.

At a March 14, 2003, status conference the parties to this matter indicated that
following mediation on October 16, 2002, the Lease Agreement dispute had not been
resolved, but that resolution appeared likely, and that a settlement agreement would be
provided to the IDWR soon, possibly within ten days of the conference.

Both parties later indicated in status reports filed with IDWR that final resolution
of the Lease Agreement dispute had not been reached.

Because of Applicants failure to respond to the information inquiry in the Order
the Hearing Officer gave them Notice of Proposed Default Order on March 19, 2004, that
a default was proposed to be entered for their failure to respond.

Applicants filed a Petition in Opposition to Issuance of Proposed Default Order
on April 5, 2004. The primary factual basis opposing the proposed default in the Petirion
was that the failure to submit a final resolution of the lease agreement dispute is equally
the responsibility of the Protestant. The exhibits attached to the Applicants’ Petition
support factual assertion in one sense—they demonstrate an equal lack of diligence on
both the part of the Applicants and the Protestant in resolving the Lease Agreement
dispute that has been apparent since October 1999. But the Perition shows no attempt by
the Protestant to frustrate diligent resolution of the Lease Agreement dispute. The duty to
exercise reasonable diligence in this administrative proceeding lies with the Applicant.

Initially, even though declining to issue a default order, the Hearing Officer noted
that a default would not be a harsh result in this matter. The only harm they would suffer

by the dismissal of Transfer No. 67067 would be the loss of their filing fee. They could
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simply re-file this application for transfer upon resolution of the Lease Agreement
dispute. The dismissal of Application for Permit Nos. 72-07577 and 72-07578 would
result in the loss of both filing fees and priority.

In April 2004 the Hearing Officer stated:

There appears to be little reason, however, to force the Lupher’s to

lose their filing fee. Leaving these applications in IDWR’s records would

not appear to entail much cost to IDWR. Allowing the Applicants’ to

maintain their priority, however, does lessen their incentive to diligently

resolve the Lease Agreement dispute and damages the ability of more
diligent water appropriators to put water to beneficial use without being

subject to the priorities of derelict applicants. I1.C. §42-204 provides a

means to resolve this problem by providing that the priority of the right

initiated by an application shall be determined by the date of receipt of
needed information.
Based upon this language this matter was stayed on April 9, 2004.

On January 27, 2006, that district court action was dismissed for inactivity.
Exhibit A to this Recommended Default Order. There now appears to be no activity by
Applicants to resolve the Lease Agreement dispute.

The Hearing Officer has determined that he will revisit the Notice of Proposed
Default Order. Tt now appears that even the loss of priority was insufficient incentive to
force the Applicant’s to finally resolve the Lease Agreement dispute. Because
Applicants had already lost the priority of their water right application, the only harm in
- entering a default order in this matter will be the loss of the Applicant’s filing fees. The
loss of those fees is appropriate when IDWR has been left with open-ended Applications
and the costs of processing this contested case. As with the district court. at some point a

resolution must be diligently pursued in good faith by the Applicants. That has not

occurred in this matter.
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RECOMMENDED ORDER
Based upon the failure of Mark L. and/or Joanne Lupher, DBA Epicenter
Aquaculture to respond to the information inquiry requesting that they submit to IDWR
final resolution of the Lease Agreement dispute indicating that the Applicants have a
clear legal interest in the place of use to which the Permit Nos. 72-07577 and 72-07578
would be appurtenant, and legal authority for Transfer of Water Rights No. 5647 (67067)
it is ORDERED that Application for Permit Nos. 72-07577 and 72-07578 and

Application for Transfer of Water Right No. 5647 (67067) are DENIED.

PROCEDURAL RIGHTS

This is the Recommended Decision and Order of the Hearing Officer. It will not
become final without action of the Director of the Idaho Department of Water Resources.
Any party may file a petition for reconsideration of this recommended order with the
Hearing Officer within fourteen (14) days of the service date of this order. The Hearing
Officer will dispose of any petition for reconsideration within twenty-one (21) days of its
receipt, or the petition will be considered denied by operation of law. See Section 67-
5243(3) Idaho Code.

Within fourteen (14) days after (a) the service date of this recommended order, (b)
the service date of a denial of a petition for reconsideration from this recommended
order, or (c) the failure within twenty-one (21) days to grant or deny a petition for
reconsideration from this recommended order, any party may in writing support or take
exceptions to any part of this recommended order and file briefs in support of the party’s

position with the Director or Director’s designee on any issue in the proceeding. If no
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party files exceptions to the recommended order with the Director or Director’s designee,
the Director or Director’s designee will issue a final order within fifty-six (56) days after:

1. The last day a timely petition for reconsideration could have been filed with

the hearing officer;

ii. The service date of a denial of a petition for reconsideration by the hearing

officer; or

iii. The failure within twenty-one (21) days to grant or deny a petition for

reconsideration by the hearing officer.

Written briefs in support of or taking exceptions to this recommended order shall
be filed with the Director or Director’s designee. Opposing parties shall have fourteen
(14) days to respond. The Director or Director’s designee may schedule oral argument in
the matter before issuing a final order. The Director or Director’s designee will issue a
final order within fifty-six (56) days of receipt of the written briefs or oral argument,
whichever is later, unless waived by the parties or for good cause shown. The agency
may remand the matter for further evidentiary hearings if further factual development of
the record is necessary before issuing a final order.

Dated this 3 VJ day of November 2006.

PETER R. ANDERSON
HEARING OFFICER
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on ﬂﬂsi&é&y of November 2006, I delivered the
foregoing RECOMMENDED DEFAULT ORDER by U.S. mail, postage prepaid and
properly addressed to the following:

BRUCE M. SMITH

MOORE SMITH BUXTON & TURCKE, CHTD
225 NORTH 9™ STREET, SUITE 420

BOISE, IDAHO 83702

ROBERT E WILLIAMS

FREDERICKSEN WILLIAMS & MESSERVY
POBOX 168

JEROME ID 83338

ora 1k,

Victoria WlOIe ﬂ!/
Administrative Assistar¥ to the Director
Idaho Department of Water Resources
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICTAHC
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

MARK LUPHER and JO ANNE W.
LUPHER, bhusband and wife,

Plaintiffs,

VS,

LOIS VON MORGANROTH, successor in
Interest to INGRAM WARM SPRINGS
RANCH; LOIS, INC., an unknown entity;
L&M ANGUS RANCH, INC., an unknown
Entity; JOHN DOES 1-15; JANE DOES
1-13; CORPORATIONS A-Z; LIMITED
PARTNERSHIP 20-25; LOIS, LLC 40-50;
And their heirs, successors and assigns,

Defendants.

LOIS VON MORGANROTH,
Counterclaimant,

VS.

MARK LUPHER and JO ANNE W.

LUPHER, husband and wife, d/b/a Epicenter

Aquaculture,

Counterdefendants.

T00b JRH 30 PR 12: 0

RECEIVED

RECEIVED
VLEED-101 JAN 3 1 2008

BY:

ORDER DISMISSING CASE

WHEREAS the above-captioned matter has been inactive for a period greater

than six (6) months; and

WHEREAS the Clerk of Court served a notice of pending dismissal on December

13, 2005; and

WHEREAS the Court has received an Affidavit in Support of Retention on
Calendar from Robert E. Williams, Esq. in response to said notice, and the court having
reviewed the affidavit and finding that good cause does not exist for the retention of the

above-captioned matter;

Notice of Pretrial Hearing -
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NOW, THEREFORE, the court hereby dismisses the above-captioned matter,
without prejudice, pursuant to LR.C.P. 40(c).

So Ordered.

DATED this 27 day of January, 2006.

ET W e

[
Brent J. Moss, [Qtrict Judge

Notice of Pretrial Hearing -



Certificate of Service

I HEREBY CERTIFY that a true and correct copy of the foregoing Order was this
é} }-’fﬁ/\ day of January, 2006, served upon the individuals as indicated:

Bruce Smith [ ] U.S. Mail, postage prepaid
Moore Smith

225 N 9th, Ste 420

Boise, ID 83702

Raobert E. Williams, Esq. M U.S. Mail, postage prepaid
117 South Adams Street

P.O. Box 168
Jerome, ID 83338

Clerk of the Court

By: )S{ %Uﬂd Q *AWMVL}Q A‘}\
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 67067 (formerly known

as 5647) and APPLICATIONS FOR ORDER DENYING
PERMIT NOS. 72-07577 and 72-07578 PETITION FOR
IN THE NAME OF MARK L. and/or RECONSIDERATION

JOANNE LUPHER, dba EPICENTER
AQUACULTURE

R N

The Petition for Reconsideration of Recommended Default Order filed by the applicants
in this matter on November 17, 2006, is hereby DENIED pursuant, in part, to the findings
in the attached Exhibit A.

Dated this Z% day of December, 2006.

“ails

Peter R. Anderson
Hearing Officer
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CERTIFICATE OﬁER‘HGE

[ HEREBY CERTIFY that on this day of December 2006, I delivered the
foregoing document by U.S. mail, postage prepaid and properly addressed to the
following:

BRUCE M. SMITH

MOORE SMITH BUXTON & TURCKE, CHTD
950 W BANNOCK STE 520

BOISE, IDAHO 83702

ROBERT E WILLIAMS

FREDERICKSEN WILLIAMS & MESSERVY
PO BOX 168

JEROME ID 833338

iz e

VlLtOl‘la Wigle
Administrative Assmtant to the Director
Idaho Department of Water Resources
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BEFORE THE DEPARTMENT OF WATER RESCURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APFLICATION FOR )
TRANSFER NO. 67067 (formerly known )
as 5647)and APPLICATIONS FOR )
- PERMIT NOS. 72-07577 and 72-07578 )
)
)
)
)

IN THE NAME OF MARK L. and/or ORDER ON SHOW CAUSE
JOANNE LUPHER, dba EPICENTER HEARING
AQUACULTURE

FINDINGS OF FACT

1. This matter involves for Application for Permit Nos. 72-07577 and 72:07578 and
Transfer of ,‘lvVater Rights No. 5647 in the name of and Mark L. Lupher and Jo Anne
W. Lupher dba Epicenter Aquaculture (the “Applicants”). The Applicant’s interest in
the property upon which the applied-for permits would be developed, and their
interest in the water right to be transferred is pursuant to a lease dated July 1, 1994
between Ingram }/Varm Springs Ranch and Mark Lupher and Jo Anne W. Lupher (the
“Lease Agreement”).

2. The following chronology applies to the processing of Application for ?ermit Nos.
72-07577 and 72-07573 and Transfer of Water Rights No. 5647 and the Applicant’s
leasehold interest in the place of use in question:

a. July1.1994: Lease Agreement effective,

MFITATT AR O MATICE IR ADINGT Pasas 1 EXHIBIT A



b. October 11, 1999: Date of a Notice of Default under the *Default”

provision on page 11 of the Lease Agreement sent by L& M Angus Ranch,
successor to the Ingrams, to the Applicants.

¢. QOctober 14, 1099: Application for Permit Nos. 72-07577 and 72-07578

fully submitted to IDWR. Both Applications indicate that the
“arrangement enabling the applicant to make this filing” is the Lease
Agreement.

d. December 14, 1999: Transfer of Water Rights No. 5647 fulljr submitted

to IDWR. The Transfer indicates that the document which: shows the
Applicants ownership of the water right to be transferred, Water Right
License Na. 72-072009, is the Lease Agreement.

e. January 10. 2000: Protests to Application for Permit Nos. 72-07577

and 72-07578 filed by L & M Angus Ranch.

f. Februarv 17. 2000: Protest to Transfer of Water Rights No. 5647 filed

by L & M Angus Ranch (the “Protestant™).

g. June 15, 2000: Date of letter from the Protestant notifying the Applicants

that they continue to be in defaunit under the lease.

h. June 21. 2000: Joint prehearing conference held by IDWR regarding

A}:Splication for Permit Nos. 72-07577 and 72-07578 and Transfer of
Water Rights No. 5647. The Protestant argued that IDWR could not
approve the Applications and Transfer because the Lease Agreement was

in default and/or the Applicants did not own the land.

i, July$,2000: IDWR issues order authorizing discovery.
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j. October 5. 2000: Protestants file a Motion to Compel Discovery.

k. November 14. 2000: IDWR issues its Order Denying Motion 1o Compel.

IDWR indicated 1o the partiss, regarding the question of whether or not the
Applicants had defanlted upon their lease, that:

IDWR is fully aware that this issue is ¢rucial to the Applicants®
ability and authority, or not, to proceed with these
Applications. Resolution of this question, however, is better
left to another forum and discovery under that forum’s
authority. See e.g, Federal Land Bank of Spokane v. Union
Central Life Ins. Co., 51 Idaho 490, 491 (1931)(“Before a
person may have the place of use of water changed, he must
show that he owns the water, or has the right to have it
changed, which must, if there is a dispute, be determined in an
action for that purpose.™) In fact, the lease itself provides'that
any dispute regarding the lease must be submitted to
arbitration. Lease Agreement at page 10. When either the
Applicans or the Protestant submit an indication that the
question of default has been submitted to arbitration IDWR
will stay these matters until that arbitration has been completed,
and then reflect in its decisions the determination of the
arbitration panel. : '

. December 15, 2000: Prehearing Conference. At this conference the
Applicants indicated that they had filed an action for declaratory judgment

" onthe Lease Agreement, Custer Co. Case No. CV-00-101.

m. December 29. 2000: IDWR issues an Order Staying proceedings and

Setting Status Conference. The Order provides, in part, that “all contested
case proceedings on these applications are STAYED pending resolution of
Custer Co. Case. Sic No. CV-00-101, so long as the Applicants exercise

reasonable diligence in the prosecution of that action.”
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n. March 30. 2001: At a stams conference the Applicants indicated that

the declaratory judgment action is proceeding. A snmmary judgment
motion had been filed by the Protestants in District Court, arguing that the
appropriate forum was arbitration, as provided by the Lease ‘Agreement,
The Applicants indicated that the summary judgment motion would be

argued within 45 days.

0. July2.2001; Summary judgment argument. At the February 22, 2002,
show cause hearing the Protestant represented that it argued in District
Court that the Lease Agreement provided for binding arbitration, and
Applicants argued in District Court that the arbitration contemplated by
the Lease was non-binding. The Applicants did not disagreé with this

representation at the show cause hearing.

p. September 14.2001: The parties indicate that the District Court has

directed them to arbitrate the Lease Agreement dispute.

q. December 7.200]1: Prehearing Conference. At the conference the

Applicants indicate that they are preparing a letter to Protestants regarding
selection of an arbitrator. Both parties indicate that arbitration will likely

take a Jeast 6 months.

r. February22,2002: At the, show cause hearing the parties indicated that

an arbitrator still had not been selected. The Applicants indicated that they

would do everything within their power o complete arbitration within
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sixty days. The Protestant indicated that six months was more realistic.
The Protestants stated that they would accept binding arbitration. Whether
or not the arbitration is binding and final is completely within the hands of

the Applicants.

CONCLUSIONS OF LAW

1. As a part of the decision regarding Application for Permit Nos. 72-07577 and 72-
07578, the Director of IDWR 1is required to determine whether the application for the
new water right permits is made for speculative purposes or whether the applicant has
sufficient financial resources with which to complete the work involved. Idaho Code
§ 42-203A(5)(c) and (d). See also IDAPA 37.03.08.040.05.ei and
37.03.08.045.01.c.i. The Idaho Supreme Court has stated, “The appel]anf’s filing an
application f;)r a water permit with no possessory right in the land designated as the
place of use amounted to speculation in and of itself.” Lemmon v. Hardy, 95 Idaho
778, 781 (1974).

2. Idaho’s water right transfer statutes provide that only a “person entitled to the use of
water or owning any land to which water has been made appurtenant” may apply to
transfer that water. LC. § 42-108, 1.C. § 42-222(1) (“Any person, entitled to the use
of water whether represented by license... by claims...or by decree, who shall desire
to change the point of diversion, place of use, period of use or nature of use of all or
part of the water, under the right shall first make application to the department of
water resources for approval of such change.”). Ownership of a legal interest in a

water right is a prerequisite for a person’s ability to change a water right. Federal
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Land Bank of Spokane v. Union Central Life Jns. Co., 51 Idaho 450, 491
(1931)(“Before a person may have the place of use of water changed, he must show
that he owns the water, or has the right to have it changed, which must, if there is a
dispute, be determined in an action for that purpose.™).

3. Applicants knew within days of filing Application for Permit Nos. 72-07577 and 72-
07578 in October 1999 that there was a dispute regarding the Lease Agreement. The
existence of this dispute was reiterated to them many times. In November 2000 the
Applicants were informed in the Order Denying Motion to Compel fhat arbitration
appeared to be necessary. Now, more than two years after they werte iﬂo@ed of the
possible “default and over a year afier the written decision staying thi';, matter,
Applicants indicate to IDWR that they would try to compléte arbitration within sixty
days of February 22, 2002. Applicants control whether arbitration will finally resolve
the lease dispute. With reasonable diligence, Applicants can finally resolve the
dispute over the Lease Agreement within six months of the February 22,;2002, show
cause hearing.

Base upon the foregoing it is hereby ORDERED that the Applicant submit to
IDWR on August 30, 2002, final resolution of the Lease Agreement dispute indicating
that the Applicants have a a clear legal interest in the place of use to which the Permit
Nos. 72-07577 and 72-07578 would be appurtentant, and legal authority for Transfer of

Water Rights No. 5647.
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!
Dated this (Z'%:\—' day of April, 2002.

}

PETER R. ANDERSON
HEARING OFFICER

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this z,’ﬁg‘ day of April, 2002, I delivered the foregoing
ORDER ON SHOW CAUSE HEARING by U.S. mail, postage prepaid and properly addressed
to the following:

William R. Hollifield Allen D. Merritt
HOLLIFIELD & BEVAL, PA Southern Regional Manager
249 3%° Ave. E. Idaho Dept. of Water Resources
P.O. Box 66 1341 Fillmore St., Sie 200
Twin Falls, ID 83303-0066 Twin Falls, ID 83301
Bruce M. Smith
MOORE SMITH BUXTON &

TURCKE, CHTD

225 North 9™ Street, Suite 420

Boise, Idaho 83702 W Q m&%‘

Deborah I Glbson
Administrative Assistant
‘Water Allocation Burean
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LEASE AGREEMENT

THIS AGREEMENT 1is made and entered into efféctive as of
the lst day of July, 1994, by and between INGRAM WARM SPRINGS
RANCH, a Partnership, herein referred to as "Lessor" or "Lessors"
and MARK LUPHER AND JO ANNE W. LUPHER, husband and wife, residing
at HC 61 Box 3016, Challis, Idaho 83226, heresin referred to as

"Lessee" or "Lessees".

—r

WITNESSETH:
The Lessor has leased and by these presents does lease
unto the Lessee on the terms herein mentioned the real property

located in Custer County, Idaho, described as follows:

40 acres located on the Ingram Warm Springs Ranch as
follows:

40 acres to be selected by Lsssees at their scle and
separate discretion on or before the lst day of July,
1965, from the following described tract of land:

Township 12 North, Range 20 East, Boise Meridian
NW4 SW4 Section 1
SW4 SEY% Section 4
Nwi NEY Section
NE% NE% Section ¢
SW% NW¥ Section 10
NwWy SW4 Section 10 ~

Township 13 North, Range 20 East, Doise Meridian
NE% NEY% Section 32
SE% NE4L Section 32

NaJANS VN

The selected lands shall be in no more than three
separate contiguous tracts unless otherwise consented

to by Lessors.

TOGETHER WITH all appurtenances, to have and to hold

the said premises with the appurtenaﬁces thereon from the lst day

of July, 1994.



LESSOR: The parties agree that Lessor may for
whatever reason transfer the leased lands to a new or different
entity or pverson and that so long as it 1is clearly understood
that such new entity is taking the lands subject to the terms of
this lease, the transfer or assignment will not be objected to by
Lessees. In fact, Lessee understands that Lessor intends to
assign or transfer the leased lands and this lease to partner,
Timothy Ingram, or to an entity designated by him.

TERM: The term of this Lease shall be from July 1,
1994 to July 1, 2009. This Lease may be renewed for another 15-
vear term if written notice of intent to extend the Lease is
provided by Lessee to Lessor no later than July 1, 2008. If no
such notice is given, then this Lease shall terminate.on midnight
cf July 1, 2009, and Lessee shall promptly vacate the premises.

PURPOSE: Lessee 1s leasing the real property for the
purpose of fish propagation.

RENTAL: Lessee agrees to pay to the Lessor as rent for
said premises 50% of all profits arising £from the sale of fish
products grown or processed on the,leased property.

For the purpose of this agreement, profit shall be
computed by subtracting from gross receipts all operating
expenses directly incurred in the production of fish products.
It 1is further agreed that the Lessee's compensation will be his

50% of the profits. Further that Lessee, Mark Lupher, will not

LEASE AGREEMENT
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chnarge to the above expenses for his work as managerlof the fish
propagation business to be established on the leased site.

Lessor must apply any and all payments from profits
first toward the cost of leasehold improvements. Lessor's excess
share of profit over and above the cost of such improvements
shall be paid to Lessor in cash. For valuation purposes, the
value of leaseshold improvements shall be the cost of construction
Oftsaid improvements to Leé;;e. The attached Exhibits "A" and
"B" shall govern the interpretation of this section in regard to
Gross Sales, Allowable Expenses and Leasehold Improvements.
Profits-as used herein shall be determined by deducting Allowable

Expenses from Gross Sales. This interpretation of 1income and

expenses shall not necessarily be related to income or zllowable

expense for tax purposes. Additions or deletions to Exhibits "A"
ané "B" shall be accomplished only upon the mutual consent of the
parties.

All pavments due Lessor shall be due and pavable by the
10th day of the month following Lessee's receipt of said funds.
Lessees shall provide an acccuntiﬁg monthly on or before such
date 1in regard to cost of improvements and the credits given
Lessors for their share of profits.

INSPECTION OF BOOKS AND RECEIPTS: Lessor may inspect
Lessee's financial books and receipts which will be kept on the

premises. Inspection will be subject to reasonable notice of not

less than 12 hours.

LEASE AGREEMENT
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RESIDENTIAL SITES: Lessor will supply sufficient real
praperty to enable Lessee to establish two (2) residential sites
on the leased property. These sites shall be located in such a
manner as not to interfere with access to hydropower facilities
or ingress and egress from the leased real property or interfere
with agricultural uses or facilities.

POWER AND ELECTRICAL: Lessee shall pay all power and
utility expenses incurred on the leased real property. However,
cost of wutility construction shall be considered a reimbursable
leasehold improvement as defined in Exhibit "B". Power and
utility expenses are to be 1included as one category of the
aforementioned expenses to be deducted from gross receipts.

GEOTHERMAL WATER RIGHT: Lessor shall provide to Lessee
the natural flow of gecothermal water pursuant to License #72-7209
(copies attached as Exhibits "C", "D", and "E") to enable Lessee
to use geothermal water for fish propagation. It is understood
that Lessor currently has in operation a hydropower plant from
the same geothermal source. Lessee agrees ncot to interfere with
sald source in any manner which ‘will decrease income to Lessor.
Specifically, Lessees agree that they will allow nothing to be
done on the premises which will cause the water level at the
spring source to be raised above the normal 1level given the
present and existing situation. Further, it 1s agreed that
Lessees will at all times put at least an egqual or greater amount

of water back into the existing hydro canal compared to the
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amcunt diverted or used by Lessse. For the purpose of fulfilling
this requirement Lessees may utilize the sesps or springs flowing
upon the leased premises. .Al; water will be returned upstream
from the hydro-plant or facility. If Lessor's income from the
hydropower plant does decrease due to Lessee's use of the
geothermal water or because of lLessees use of the .property,
Lessee shall reimbursé Lessor for its actual loss. Lessee shall
also be fully responsible fé}«any and all damage or loss caused
Legssor from its operation including but not limited to pollution,
waste water guality and other damage.

WATER FOR OTHER USES: All water used for residential
purproses or any use other than fish propagation shall be taken
from wells and Lessees shall meter such use and pay Lessor at the
rate of $1.00 per thousand gallons for all water used unless
otherwise agreed.

INSPECTION OF PREMISES: Lessor or Lessor's agent may

inspect the leased premises at reasonable times and uporn
reasonable notice.
NEW CONSTRUCTION: Lessee shall submit the plans for

any new construction or development to be undertaken on the

leased premises to Lessor for Lessors approval prior to

commernicement of any project or improvement. Lessor agrees to

only deny such reguest upon the basis of what may be determined

to affect Lessors hydro income.

LEASE AGREEMENT
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FENCE: Lessor shall construct and maintaih z fence
surrounding the leased real property in order to keep Lesscr's
livestock from entering the leased premises.

LIENS AND ENCUMBRANCES: Neither party shall allow or
cause any liens or encumbrances to be placed on the real property
which is +the subject of this Lease during the term of this Lease
without prior written approval of +the other party. Lessee
acknowledges that Lessors pfé;éntly have a mortgage upon the
premises which Lessors will endeavor to remove.

INGRESS AND EGRESS: Lessee shall have the right of

ingress and egress from Highway 93 to the leased real property.

Lesscr shall not interfere with or hinder said ingress and egress

in any manner.

Al

TAXES: Lessor shall ©pas all rezl property taxes

<

assessed against the leased lands during the term of this Lease
except for taxes assessed against all improvements or structures
erected by Lesses or put in place at Lessee's reguest which shall
be paid by Lessee as an operating expense.

MANAGEMENT AND INSURANCE: Lessee intends to operate a
fish propagation business on the leased premises. It 1is
understood-that the operafion and management thereof i1s under the
sole and exclusive control of Lessee. Additionally, Lessee shall
have total and complete“control over the nature and extent of

facilities constructed upcon the premises for fish propagation,

and the variety and amount of fish to be propagated. However,
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Lessee agrees to take every precaution to keep Lessees business
and operation totally separate and apart from Lessor and to
minimize all lizsbility to Lessor. Lessee further agrees to
maintain a general and products liabilitv policy of insurance in
good standing & zll times for the protecticn of Lessor as well as
Lessee in the minimum coverage of $500,000/51,000,000. Should

Lessor be held accountable for any debt or assessment against the

business, Lessee will be-p}esponsible to Lessor for full
reimbursement.
LETTER OF CONSENT: Lessor shall provide to Lessee's

residential financial institution a Letter of Consent to enter
upon the leased premises in corder to foreclose, i1f necessary, on
the mobile homes used by Lessee and located upon the residential
sites described herein so long as such entry or action does not
threaten Lessor's title to the underlying lands.

FIRST RIGHT OF REFUSAL: If, during the term of this
Lease or at the termination of this Lease, Lessor receives an
offer to sell or lease the above described property to a third
person, Lessee shall have the first right of refusal to purchase
or lease the real property upon the same terms and conditions as
the original proposed cffer. However it is to be noted that if
the proposed sale or offer is in regard to a sale of the entire
Ingram's Warm Springs Ranch or a émaller component of
agricultural land in addition to +the lands described in this

lease, then in that event, the within First Right of Refusal
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shall have no effect, 1t being understood, however, that any such
sale would nonetheless be made specifically subject to the terms
0of this lease. Should the within First Right of Refusal come
into effect, Lessor will first determine that the prospective
Buyer is & cqualified and bona fide buyver. Lesscr will then
advise Lesses in writing of thg specific terms and conditions of
the offer. Lessee will have forty five (43) davs thereafter
within which to review the fogf and to respond to Lessor with an
acceptance of the terms and conditions or a rejection of the
same. No response by Lessee within the term set out will
constitute a rejection. In the event that Lessee accepts the
terms of the offer the sale will close as set forth in the notice
sa long as Lessee is given a reascnable time of not 1less than
thirty (30) davs after acceptance within which to secure closing
funds. Unless otherwise mutually agreed, closing will take place
under the direction of Custer County Title, Inc. in the customary
and standar fashion with Lessee to receive clear title subject
only to the usual or general exceptians.

NON-ASSIGNMENT BY LESSEES: Lessees agree that the
within lease may not be assigned Dby them at any time without

Lesscor's consent, which consent will not be unreasonably

withheld.
IMPROVEMENTS: At the end of the term of this lease for
whatever cause or reascn, all improvements and facilities set in

place upon the premises shall remain in place and shall become
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the property of Lessor, including but not limited to dams,

raceways, pands, headgates, or other structures, fences, roads,

ditches, utilities. In no event upon termination shall Lessor
owe Lessee for cost of the improvements even should sums remain
owing upon the same from Lessor's share of profits as noted
above. During the first five vears, however, improvements not

vet paid for by Lessor mav be removed and ligquidated by Lessee.

. ——

In any event, all liens, debts or other encumbrances will be

satisfied by Lessee 1in regard to the property remaining on the

leased premises at the time of termination. Illowever this clause

shall not affect the provisions contained 1in the "LESSOR BUY-
BACK" paragraph set forth below. The personal property or

movables and equipment, however, shall remalin the -property of

Lessee upaon termination.

LESSOR BUY-BACK: At the end of the first Lease period
ending July 1, 2009, should Lessees elect to renew as provided

above, Lessor shall have the counter-right, or right, to buy back

thé remaining lease term from Lessees. If Lessor so elects to

purchase or buv back, Lessees shall be entitled to a cash pavment

as mutually agreed upon, but if agreement cannot be mutuzally

reached then the price shall be determined based wupcon the

appraised wvalue of the 15 year lease. The wvaluation to be

determined shall not include value of the improvements, land or

water but will include the business value and profit potential.

LEASE AGREEMENT
Page 9



In the event of a dispute regarding selection of an appraziser the
same shall be resclved by arbitration.

ARBITRATICON: In the event & disagreement or dispute
arises in connection with this Lease, parties agree that prior to
either bringing or filing a suit or cause of action against the
other they will submit the dispute to arbitration. The parties
further agree that unless otherwise agreed the arbitrators shall
be three in number, cone to ~be selected by each party with the
third selected by agreement of the two arbitrators selected by
the parties. An award or decision may be rendered by & majority
of the.three arbitrators who will Dbe governed as established by
the laws and rules of arbitration under Idaho law except as
otherwise set forth herein or by mutual agreement of ‘the parties.

EXCLUSIVE USE: Lessor and Lessees agree that the water
furnished by Lesscor will be used exclusively for fish propagation
and that excessive amounts, not dictated by good fish propagation
practices, will not be used. It 1s also agreed thaet to the
extent of 1its control, Lessor will not permit anv fish
propagation operation other than Lessee's to exist on the water
source or the flow of Warm Spring water upstream from the point
where the waters flow under U.S. Highway S3 in the present hydro
canal, or if the flows are returned to the original channel, then
West from the

upstream from the point of such flow which is due

above point.

LEASE AGREEMENT
Page 10



AGRICULTURAL LANDS: No facilities or useé will ©be
employed by Lessee that may unreasonably interfere with, damage
or detrimentally affect agricultural uses currently in place upan
the lands held by Lessor, whether the injury occurs, or would
occur, upon the leased lands or the surrounding lands of Lessor.

DEFAULT: Should either party default in their duties
and responsibilities contained herein and should the defaulting
party fail to cure said defé&it within forty five (45) days after
receiving written notice of said default, this agreement may be
terminated by the non-defaulting party. Upon default the non-
defaulting party shall have any and all remedies allowed at law
or equity.

LITIGATION/ATTORNEY FEES: In the event of any
litigation between the parties concerning their respective rights
and obligations hereunder, the prevailing party shall be entitled
to a Jjudgment for its costs of suit, reasonable litigation

expenses, and attornev's fees reasonably incurred, in addition to

any other relief awarded by the Court.

REPRESENTATION: This Lease Agreement was prepared
jointly by the attorneys for Lessee and Lessor. The parties
acknowledge their right to individual counsel. Each party agrees

to pay all of its respective attorney's fees incurred in
negaotiation and execution of this Agreement; however, all costs

related to document preparation beneficial to both parties shall

be equally shared.

LEASE AGREEMENT
Page 11



RECORDING: The parties agree that once the leased
lands have been seslected and set forth by Lessee as noted above,
Lessee or Lesses's agent may record a copy of this lease complete
with the property description or that in the alternative the
parties execute a Memorandum of Lease or an abstract setting
forth the parties, the property, the first right of refusal and
other peftinent data which may be reccrded.

BINDING EFFECT: The provisions of this contract shall

be binding upon and inure to the benefit of the heirs, personal

representatives, successors and assigns of the parties hereto.

IN WITNESS WHEREOF, the parties hereunto set their

hands the day and vear first above written.

CLaQQAAM\AQéﬂﬁnk§£%é}%/ea4wig ﬂ/fi;;%iézéﬁ¥é7;;z;tAékng\““’///’

/%z}éﬁ%42%724d0 Z MARK LUPHER i

INGRAM M SPRINGS RANCH - - / .
[t S —, S/ 7/
SNV NS
VE%; Z%;?”¢””’ N AN A s AR A A 1

"TJG ANNE LUPHER /

i "LESSEL"

/
!
[

"LESSOR™
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STATE OF IDAHO )
2 ) ss.

County Of[lZ;Z;) )

On this ﬁzfé day of,/44%ﬁg@¢£§4; , 1994, before me,
the undersigned, a Notary 1 j d r ,said County and
State, persconally appeared / / dhe_y KENOWIDL OT
identified to me to be the perso whose name o 2 Acribed to the
within instrument, and acknowledged to me that7ﬁ%7 zecuted the
same.

IN WITNESS WHEREQOF, I have herszunto set my hand and
affixed my official seal on the day and vear in this certificate
first above written.

STATE OF IDAHO

County of(léﬂi&
On this é§t5 day of /(/jﬁ&hp&”‘”’”’ , 1994, before me,

the undersigned, a Notary Public in and for said County and
State, personzally appeared MARK LUPHER and JO ANNE W. LUPHER,
husband and wife, known or identified to me to be the persons.
whose names are subscribed to the within instrument, .and

acknowledged to me that they executed the same.
IN WITNESS WHEREOF, I have hersunto set my hand and

affixed my official seal on the day and year in this certificate

first above written.

NDTARY PUBLI R EA 0
esiding at

y commission expires /- zlmGéy'

SS.

LN N
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EXIIDLIT "A"

LUPHER/INGRAM WARM SPRINGS RANCH LEASE AGREEMENT

For the purpose of this lease the following items will be used to

determine profit:

Income -~ Gross Receipts

Rental Income
IF'ingerlings
Food Fish

All Eggs, By-Products
or Miscellaneous Sales

Total Income

Operating LExpense

Advertising
Bank Charge
Chemicals
Contract Labor
lues

Interest
llachine Ilire
lliscellaneous

Office Supplies
Mayrell
Frofessional Fees

a) Accounting
L) Legal
Repairs

I'ish
Fish

Total Sales

Advertising (Not to exceed 5% of sales)

Dank service charge

Chemicals

Contract Labor

Dues and Subscriptions (Hot to exceed 1%
of sales) _

Equipmenlt Rental

Feed

Fuel

Liability, disability, workman's
compensation, crop

Interest expense

Machine Hire

Miscel laneocous LExpense (not to exceed 1%
of sales)

Office Supplies

Payroll Expense

Professional Fees (for the benefit of
both parties)

Accountant Iees

Legal Tlees

Repairs (building, cowmputer, equipment,
etc.)

Seed fish

Supplies

Travel and entertainment (not to exceed
2% of sales)

Federal, local, property, state



Tools and Equipment
Utility

Veliicle

R &D

Toulal LExpense

Netl

Tools and equipment
Elecbricity, LP Gas
Vehicle ‘
Research and Development

10%

of sales)

(not to exceed



EXIIIpIT »p"

LUPHER/INGRAM WARM SPRINGS RANCII

For the purpose of this lease the followinyg items will be used to
define leasehold improvements:

Commercial Buildings

Dams, Canals and Waterways
F'ish Ponds and Raceways
Kesidences .

Roads and Fences

Utilitf Construction

Water and Sewer Systams
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PCFORE THE DIRLCTO OF TNt DEPARTHEN uF WATLR HESOURCES
o I

STATE OF 1UANO

THOTHE MATTER U APPLICATION FOR PERMILT MEHORANDUN BLC IS TUH

Al URDER

)
| - )
NO. 72-7209 11 THL HAME UF WARM SPRINGS HANCH )
)

On Seplember 1, 1982, Marm Springs Ranch (partnership) appiied to Lhe
Department of Haler Resources Tur a permil Lo appropriste 10-cubic feet por
second of water frowm Warm Springs Creek ULeibulary Lo the Sa]ul\m }xver. The

SR o
applicalion slaled Lhat Lhe waler would be diverted in the HHlMJl'l//l, See. 10,
Twp. 12H, Rye. 20F, and used for Tish propagalion in ponds Lo be conslrucled in
the SHL/4SE/14, Sec. 4; NELZABEL/4, Sec. Y; SHI/AMMLI/A and NUL/ASHL/4, Sec. 10,
Twp. 124, Rge. 20E, Custer County.

Hutice of Lhe application was published in the Challis Hessenyer,

Challis, Idaho on Seplember 10 and Seplember 23, 19UZ.  he nolice staled that
Oclober 4, 1982 was the Final date fur submitling protesls ayainst the granling
of the application.

In Tate Hovember, 1982, culd wealler caused dice jamming on Harm Springs
Creck which resulted in floeding of properly in the Round Valley area.

On Hovewber 30, 1902, a vrepresentative of the Depariment met with
people affected by the flooding and inspeclted the arca. Land ovwners cxpressed
the concern that the circulation of Harm Spring Creek water Unouyh Fish ponds
would reduce its temperature and aygravale Mousding caused by ijce.

Letlers of councern against the granting of Uie applicalion vere
received from Frank Bursledl on Necewber 17, 1982, Golden Mestergord on December
29, 1962, and Steve and Shirley Tusbery vn January 7, 1943,

The writers were concerned that a permit would not be in the local

public dnterest if it caused a reduction in the towperalure ol Harm Sprivys

Creek.

Afler being verbally advised that addilional informalion would be

required Lo delermlne the issue, the applicant engaged “he sorvices of Wichard

G. Allen, P.E., Tor an assessmenl of the fwpact uf the ~d development o



Warw Springs Creek.

Mro Allen's reporl was réceived by Lhe Deparlment on April 4, 1yg3.

Lopies of the reporl and cunclusions were mailed Lo the concerned
parLties on April 13, 1903 with notice that the Uepartment would accepl responses
Lo Lhe veport until April 30, 1983,

Hu respunses have been received by the Deparlment,

llased upon Lhe information in the record and his understanding of Lhe
Taw, the Bireclor ol the Department of Waler Resources makes the follouinyg Find-
ings of Fact, Conclusiuns of Law,_ggq Urder:
FHINIGS OF TACT

1) UBased upon an dnvestigalion of Marvm Springs Qreek by Richord G,
Allen, P.C., the applicant's proposed developmenl will lave a neylible eflfect on
valer Lemperalures in Warw Springs Creck ab distances more lelrsix miles down-
stream from the puint of diversion.

2) The reach of Marw Springs which experiences [louding due Lu [recz-
ing is mure than six wiles downsbream Prom the applicant's point of diversion.

CONCLUSIONS UF LAW

1) lssuance ol a permit will not conllict wilh tocal public inlerest.
2) Applicanl is entitled to a permil.
DRIER

IT 1S, MCREFURL, HORCHY  ORLERLD  thal Application Tur Permit Ho.
12-7209 be and s APPRUVLD subJecl Lo Lhie (ollowlng condltlons:

1) Heasuring devices of a Llype approved by the Uepartment shall e
permanently installed and waintained at the puint of diverston and the puint of
el Fluent discharge.

2] This permit shall nut be assiyned or sold withoul [irst securing
the wrillen approval ufl the Departwent of Maler Resvurces.

3} Reluwrn waler shall be treated to insure thal the efftuent mecls
inlrastate slream waler gualily standards.  Should the use of water under Lhis
prormil reduce the quanlily of waler available tu priov water righls and make it
mwsable Lo salisfy the prior approprialions, Uthen the diversion under this

permlt nust cease.

4} Permil holder shall commence the encovation or cunshruclion of
diverting works within one year of the date Uhis permit is issued and shall

proceed diligently until the project is complele,



5) Provf of construction of wurks and appllcation of waler to

beneficial use shall be submitted . to the Uepartment un or befuredyly 1, 1908.

Dated this 2§_14day of ZLLL}/ , 1udd,

/ /
4%,74/,?1{%&1;;\/_ e

M. K(/Z)INETH bui, DIRECTOR

1
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Deparhinent ol Waler Resoutees N a
AMENDMENT OF A PERMIT

‘.
“ ]
P { \,

Tu change tho puint of divoersion and/or tho placo of u:w.w‘d

APPLIC /ﬂlOl\l FOR

‘ }VC’@

479-4457

. Ty wings Rane artnership
Comus now Y Sprrings Ranch Part shiy Phone

ol Jaddiess) Challis, W 83226 Cand represents o the

A0 Box 3020

Director of the 1dalo Department of Water Resources:

That he is the owner ad holder ol Permit to Approptiate the Public Waners ol the State ol Tdaho
72-7204
~ (Mo change)
b Puintol diversion:

Nu. _and requests tat the penmit and permit map be changed as Tollows:

1) 1/
% %,

Geetion __ township o Mange __, BUML

Counity of C‘k‘_S_LE“ . Other puints of diversion: ___

2. Paiod and natuie of use: {irigation, dumestiv, stockwatering, industial, ete.)

(Hu chanye)

Amount 0 dor o putpuses ftome 0 do_ - {both daes inclusive]
{als ot acte Jeut per nunnng
Amaount _  dor o purposes oy o to o tboth dites inclusive)
lefs ot aese feel per amwn
Amount lar _ purposes fioin w {hoth dites inclusive)
fels o pere feat pur Aisin) H
Amount . for ___puiposes from T C _{huoth dates inclasive}
fels ur acre feet por annun}

d. Place ol use or land to be iniyated:

) NWY SWH

1WP | NGE | SEC e e e o o e — : TOTALS
NEN Wi sw:‘.lsr;:—f. MNE I\IW‘,AIUW‘,:}}SI:% r‘“:'/aINW‘/‘I.‘;\iV:Q]f”E‘/Q ME [NW [‘.w:
ANt 3 X A e —
Tatal nuber of acres tu b inigated =
1. . Who owns the [nupnrly at the point of diversion? Applicant o

Who ‘owns tlu. land to he iirigated or the place o

fuser _Auplicant

Il the property is owned by a person other than the applicant, deseribe the arrangement enabling the

i

applicant to make this liling: _

i

HEHLNED —

may 1 vl

b e e S



i by showing ad and puint ol diversion

Complete the full?

 Show AU-acre subdivisions, townships, ranges and ditches.
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Hhat no one will e injured by such change, and that such clmnne will be inade at peonit hulder's owin risk

,tis /2 day of A £l /* / JvEL .

ol ‘
Kﬂu// // (//'1/“41/}‘-’

(qunmino)

Signed al __ Trouve  Lalls

FOR DEPAITTMENT USE ONLY
Wit #0656

2l 7

i) 1. T e Al
é L*"-“ 7 Jﬂj/@/ﬂ

Pieliminary chieck by ,é(j{)j_\ Feu = 520,00 Meceipled by Zi6EE Date
l’uhhzln}}m '7/{‘- . /{,;//14. /‘]J/JCJ

Mablication prepared h\,»"’f/] :A?g(;!a.\]‘)oln 3///1_‘!/_;.5_: 7o
N P ;\-Ll«v\-\--{& o l—»*ﬁ T
Ullu 0 U(LL/l) S<Z1,CUM rigme s

Publication dates _3// 9 lf_,?:'/:;l é/i’;_’_______

ACTION OF THE DEPANTMENT OF WATER 1NESQUIILES
the Depa timent of Waier Husouices hereby

| L. GLLEH SAXTOH
Approve Lhe above referenced Amendwent provided the comdilions as sel Turlh in
Permil Hu. 72-7209 are met.

1

Wilness; my lp@!g{j[

IRV o Chie,

poxaLluns Burcau
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DEPANTMENT OF WATER RESOUNCES
APPLICATION FOR PERMIT  AFTR FET

To appropiate the public waters of the State of ldaho ~
/ o, ﬁ"’//u‘//w YN
. Ay PN TSR s £
I, Mame vl umnlwum LU Q/_/'//' (7] st I //L Phone 7 7777 _/_____,7
Pust ulfice Jm _____ u% 7137 Wi (f /’//1}""3*‘”‘“‘//{//; Jo e
2. Soutce ol water sipply /(/(_}/\)/!/ «")‘/J/‘I/ A E which is a vilitiny ol ~_\_>/ ,4 2y LJ /\/ L&ty
3. Loeation of point ol diversion is _/'\.)_LS)___. Yo of _SJ_QH_ ol Section — ges Township /2 e
Hange 2 O1 0 Coog ey s __ Counly, additional points of diversion itany:
7 Nade /“{Msm_ﬂc'wn;&___._ HEL ., Doy 3020 )_“C%a'{l’/'x.),l,da.ﬂj ARY-PIS
4. Water will be used Tor the Tollowing purposes:
Amuount (Jr//)// /1 . pruposes from :///,(/ / lu.\%j‘-__ Lj")_ L {hotl dates inclusive)
lets orucres cct peranitung . — -
Amount for juposes from tu {both dates inclusive)
lests o nese-léai par animina) TTeTmTETTT T —i
Amount ot puposes fruim tu bt dates Tnelosiva)
lets or acta-leat Pur anninl Tt T T BT me .
/\muunl for _ prrposes liom tu (ot dines inclusive)

B Total guantity o be appropriated:

a. /h.0 cubic feet per secund and/or L. acre-feet pur annum,

1. Proposed Jiverting works:

a. Deseription of ditches, fumes, pumps, headgales, ele: ) (_’Z,,\,;"\ T ] (u/vt AET AT

HEND Ll s

h. Height of storage dan Teat, active reservoir capacity acte-Teet; total yeservoir
capacity acre-feet, materials used in storaye dom:
Period of year when water will be diver ted 1o sturaye w inclusive.
{Munth/bDayl —‘jfvh;x;lh/h‘)-aﬁ-- -
¢, Proposed well diameter is ([~ inches; proposed depth ol well is luet.

~

- Time required for the completion of the works and application of the water o the pruposed beneficial
use is % yeats {minitum 1 year — maximum O years).,

u. ULsuipliun of proposed uses:
. I water is not foi irrigation:

See (1) Give the place uf use of water _/U'it) Ya of %ol Section Township
S
\*'-“'“_“‘V(L( [lanye u.M.
'l‘f)'

{2} Amount of power 1o be yenerated: __ horsepower under fret ol hiead.

(3} List number of each kind ol livestock to be watered

(A} Mame of municipality Lo be served . ur nuiber of Lnifies to be

supplied with domestic water

. R o ) . - . ' B
(5) 1f water is to be used Tor other purpuses desciibe: /7 rzo //_’U [/ % /17:(_9._‘\) L




i/
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o I water Bs for forigation, indicate acrenge in cach subdivision in the tabalation below:
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Tutal number of aeres o e biigated
¢. Describe any other water tights used for the same purposes as described above, o

Y. a. Who vwns the property at the point of diversion M“(x)‘\\ \ o T

- !
b, Whu wwiis the fand o be irrigated or place of use _’

c. I the properly is owned by a parson other than the applicant, deseribe tie anangement enabling the

applicant to make this filing

10, Remaks =50 TlaN D5 Vo L_H Le CoMSITPULTTIRD
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1. Map of proposad project: show clearly the proposed point ol diversion, place of use, section nuniber,
township and ranye number, :
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l%E IT KNOWHN that the undersigned hereby makes application for permit to appropriate the public waters of
({:I‘E 1e Stale of Idaho as herein set forth.

S L g
[ _\' S S8 S PN ot b 7 U 2 ——
< — — \/ (/\mllu DIHV‘("H Z

~ ot } ]
) _:“h,, l)p., :tlLOzL L\-),m e J‘/' L[Wj/_; /\d,,__a

2 ARSI SAAR
J
¥
s
H

TEETD
1§
W



. L RN 1A
Lo r Daw Y/ /:,’_ Time -_(‘&.if.-‘:}:’/‘a L

/
Preliminary check by _____f{/()y_/’_g___ _ e d \’ 7/:,) st

4/ A

ot
/J/ o T RogYy

Receipted by zaza.ecpor_ Dale _g T
ya 7/

Publication mcparenl LY ommda s Date A//,L/

Pubiished ,,(,/,_ s Zz,./l/é,f/u 2 ff//;w/ T, o

ublication tlnlu /zr L //a—‘t.? A
//

Puldication approved _G:ZJ,{‘{,(/A/ Date r/U [

Protests tiled by: _ {\JULJ-— . _— e

Copies of protests forwanded by e

Hearing heldby ___ ~=bute _

Recommended fur an/u/vul\'— denial Ly __/{\D/‘y_\ I

ACTION OF THE UINECTON, DEPARTMENT OF WATER BESUUNCES

This is to certily Ut | have examined Application oy Peralt to apprognlate the pubdic woters of tha State

’

ul Idaho No. _72-7209 , anud said application is hereby _ _AMTROVED
Lo Approval of said application is subject Lo the following limitations and conditions:
a. SUBJECT TO ALL PRION WATER IIGHITS.
b. Proof ol consbiuction of wotks and application ol walter to benelicial use shall by submitted on o be-

fure July. 1 L1088

¢. The rate of diversion, if water is to be used Tor irrigation under this permit, when conbined with all
uther water rights fur the same land shall not exceed 0.02 cubic feel parsecond for gach acre of land.

d. Other:

Pursuant Lo Memorandum Decision and Order.
Dated this 2 ay of “\_/u Jy ., 1983.
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i

/2}, i

LN ] UUHH Direclor



bbb



BRUCE M. SMITH, ISB #3425

MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorneys at Law
225 North 9" Street, Suite 420
Boise, ID 83702

Telephone: (208) 331-1800
Facsimile: (208)331-1202

Attorney for Defendants/Counterclaimants

COPRY

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

MARK LUPHER and JO ANNE W. LUPHER,
husband and wife,

Plaintiffs,
Vs.

LOIS VON MORGANROTH, successor in
interest to INGRAM WARM SPRINGS RANCH,;
LOIS, INC., an unknown entity; L&M ANGUS
RANCH, INC., an unknown entity; JOHN DOES )
1-15; JANE DOES 1-15; CORPORATIONS A-Z;)
LIMITED PARTNERSHIPS 20-25; LOIS, LLC )
40-50; and their heirs, successors and assigns,

)
)
)
)
)
)
)
)
)
)

Defendants.

L.OIS VON MORGANROTH,
Counterclaimant,
Vs.

MARK LUPHER and JO ANNE W. LUPHER,
husband and wife, d/b/a/ Epicenter Aquaculture,

L AN N P S W S N N WP W R S

Counterdefendants.

Case No. CV-00-101

DEFENDANTS’ ANSWER TO
PLAINTIFFS’ COMPLAINT FOR
DECLARATORY JUDGMENT,
INTERPLEADER AND
DAMAGES & COUNTERCLAIM

M//
o8 e\

Pl
) "é‘} 4

DEFENDANTS’ ANSWER TO PLAINTIFFS’ COMPLAINT FOR DECLARATOBY” I



COME NOW Defendants, and in answer to Plaintiffs’ Complaint for Declaratory
Judgment, Interpleader and Damages, hereby admit, deny, and answer as follows:
L. Defendants lack knowledge and information sufficient to form a belief as to the

truth of the allegations in paragraph 1, and on that basis deny the same.

2. Defendants admit the allegations in paragraph 2.
3. Defendants deny the allegations in paragraph 3.
4, Defendants lack knowledge and information sufficient to form a belief as to the

truth of the allegations in paragraph 4, and on that basis deny the same.

5. Defendants lack knowledge and information sufficient to form a belief as to the
truth of the allegations in paragraph 5, and on that basis deny the same.

6. Defendants lack knowledge and information sufficient to form a belief as to the
truth of the allegations in sentence one of paragraph 6, and on that basis deny the same.
Defendants deny sentence two of paragraph 6; Exhibit A appears to be a copy of the Lease.

7. Defendants admit the allegations in paragraph 7, except that the correct spelling is
Lois Von Morganroth, not Lois Van Morganroth.

8. The allegations in paragraph 8 consist of legal conclusions that require no
response. It appears Plaintiffs are alleging that both parties have the same obligations under the
lease which is not true. To the extent any other response is required, Defendants deny each of the
allegations.

9. Defendants admit to the allegations in paragraph 9.
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COUNT ONE
INTERPLEADER

10.  The allegations in paragraph 10 consist of Plaintiffs’ restatement of allegations
previously answered by Defendants and require no response. To the extent a response is
required, Defendants deny the allegations.

11 The allegations in paragraph 11 purport to characterize the Notice of Default, a
document that speaks for itself and is the best evidence of'its contents. Any allegations contrary
to its plain language and meaning are denied. Defendants deny that the defaults have been cured.

12. The allegations in paragraph 12 purport to characterize the Notice of Default, a
document that speaks for itself and is the best evidence of its contents. Any allegations contrary
to its plain language and meaning are denied. Defendants deny that the defaults have been cured.

13. Defendants lack knowledge and information sufficient to form a belief as to the
truth of the allegations in paragraph 13, and on that basis deny the same.

14. Defendants lack knowledge and information sufficient to form a belief as to the
truth of the allegations in paragraph 14, and on that basis deny the same.

COUNT TWO
DECLARATORY JUDGMENT

15.  The allegations in paragraph 15 consist of Plaintiffs’ restatement of allegations
previously answered by Defendants and require no response. To the extent a response is
required, Defendants deny the allegations.

16. The’ allegations in paragraph 16 consist of legal conclusions that require no
response. To the extent a response is required, Defendants deny each of the allegations.

17. The allegations in paragraph 17 consist of legal conclusions that require no

response. To the extent a response is required, Defendants deny each of the allegations.
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18.  Defendants admit sentences one and two of paragraph 18. Defendants deny the
allegations in sentence three of paragraph 18.

19.  The allegations in paragraph 19 consist of legal conclusions or Plaintiffs’
characterization of their demands that require no response. To the extent a response is required,
Defendants deny each of the allegations. Further, I[daho Code § 10-1100 does not provide for the
relief Plaintiffs seek.

COUNT THREE
DAMAGES

20. The allegations in paragraph 20 consist of Plaintiffs’ restatement of allegations
previously answered by Detfendants and require no response. To the extent a response is
required, Defendants deny the allegations.

21.  Defendants admit they operate a hydroelectric facility.

22, The allegations in paragraph 22 purport to characterize the Lease, a document that
speaks for itself and is the best evidence of its contents. Any allegations contrary to its plain
language and meaning are denied.

23. The allegations in paragraph 23 are too vague and unclear to allow Defendants to
formulate an answer, and on that basis Defendants deny each of the allegations. To the extent
Plaintiffs seek to characterize the Lease, the document speaks for itself.

24, Defendants lack the kriowledge and information sufficient to form a belief as to
the truth of the allegations in paragraph 24, and on that basis deny the same. Defendants deny

they have caused any damage to Plaintiffs.
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ATTORNEYS’ FEES

25. The allegations in paragraph 25 consist of Plaintiffs’ restatement of allegations
previously answered by Defendants and require no response. To the extent a response is
required, Defendants deny the allegations.

26. The allegations in paragraph 26 purport to characterize the Lease, a document that
speaks for itself and is the best evidence of its contents. Any allegations contrary to its plain
language and meaning are denied.

27. The allegations in paragraph 27 are too vague and unclear to allow Defendants to
formulate an answer, and on that basis Defendants deny each of the allegations. To the extent
Plaintiffs seek to characterize the Lease, the document speaks for itself,

PRAYER FOR RELIEF

The remainder of the Complaint consists of Plaintiffs’ Prayer for Relief and requires no
response. To the extent a response is required, Defendants deny that the Plaintiffs are entitled to
the relief requested or to any relief whatsoever.

GENERAL DENIAL
Defendants hereby deny any allegations of Plaintiffs’ Complaint, whether express or
implied, that are not otherwise specifically admitted, denied, or qualified herein.
AFFIRMATIVE DEFENSE
First Affirmative Defense
Plaintiffs’ Complaint fails to state a claim upon which relief can be granted.
Second Affirmative Defense
Plaintiffs have failed to name an indispensable party, Ingram Warm Springs Ranch.

Third Affirmative Defense
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Plaintiffs’ claims are barred by the doctrine of estoppel in that Defendants have provided
all water required pursuant to water license number 72-7209.
Fourth Affirmative Defense
Plaintiffs’ claims are barred by accord and satisfaction.
Fifth Affirmative Defense
Plaintiffs’ claims are barred by unclean hands.
Sixth Affirmative Defense
Plaintiffs’ claims are barred by statute of limitations in that Plaintiffs’ contract with the
Ingram Warm Springs Ranch was entered into in July, 1994.
Seventh Affirmative Defense
Plaintiffs’ claims are barred by the Lease which requires any dispute to be arbitrated prior
to filing suit.
Eighth Affirmative Defense
Plaintiffs’ claims are barred in that they assumed any and all risks as to development of
the aquaculture operation.
Ninth Affirmative Defense
Consideration offered by Plaintiffs under the Lease has failed thereby rendering the Lease
void.
Tenth Affirmative Defense
Upon information and belief, Plaintiffs have fraudulently represented the nature of the

aquaculture business and the profits accruing to the business.
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Eleventh Affirmative Defense

Plaintiffs’ claims with regard to the amount of water to be provided are barred based on
laches, accord and satisfaction, statute of limitations, assumption of risk, and waiver in that
Plaintiffs knew or should have known that the water right did not provide the amount of water
Plaintiffs appear to be claiming is due.

Twelfth Affirmative Defense

Plaintiffs’ claims are barred in that Defendants have fully complied with the Lease
including delivery of all water required under the Lease and have allowed all development
required under the Lease at locations allowed pursuant to state law.

Thirteenth Affirmative Defense

Plaintiffs’ claims are barred in that they have breached the Lease agreement and have

failed to cure the defaults.
Fourteenth Affirmative Defense

Plaintiffs’ interpleader claim fails to state a cause of action in that Plaintiffs have failed to

allege or show that they are subject to multiple liability claims.
Fifteenth Affirmative Defense

Paragraph 22 of Plaintiffs’ complaint appears to suggest that Ms. Von Morganroth’s
protest of Plaintiffs’ application for water rights, their application to transfer Ms. Von
Morganroth’s water right as well as Ms. Von Morganroth’s sending of the Notice of Default is
“litigation” under the Lease. Sending a Notice of Default is not, and was not intended to be,
litigation. It was merely Ms. Von Morganroth’s way of informing Plaintiffs’ that they were not
complying with the Lease. As to the protests filed by Ms. Von Morganroth, if Plaintiffs take the

position that such action is litigation, Plaintiffs initiated the litigation by filing the applications.
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Such action, filed prior to arbitration pursuant to the Lease, is a violation of the Lease. It appears
the allegation is nothing more than an attempt to justify Plainuffs’ legal bills incurred in filing
the water right applications.

Sixteenth Affirmative Defense

Lessor hereby reserves the right to add or delete affirmative defenses based on
information to be developed through discovery.

COUNTERCLAIM

COMES NOW Defendant/Counterclaimant, Lois Von Morganroth and claims and alleges
against Plaintiffs/Countérdefendauts, Mark and Jo Anne Lupher d/b/a Epicenter Aquaculture as
follows:

PARTIES

1. Defendant/Counterclaimant Lois Von Morganroth (aka “Lessor™) is a resident of
California. Ms. Von Morganroth owns the L&M Angus Ranch in Challis, Idaho, and with regard
to this property, is the successor in interest to the Ingram Warm Springs Ranch Partnership.

2. Plaintiffs/Counterdefendants, Mark and Jo Anne Lupher (Luphers) are, upon
information and belief, residents of Custer County, Idaho. The Luphers, upon information and
belief, operate an aquaculture facility located on the L&M Angus Ranch under the name of
Epicenter Aquaculture.

JURISDICTION

This Court would have jurisdiction because of the situs of the property and pursuant to
Idaho Code § 1-705. However, Counterclaimant, Ms. Von Morganroth does not believe the
court has jurisdiction because the terms of the Lease preclude filing suit prior to compliance with

the arbitration clause of the Lease. Plaintiffs have not complied with this provision and thus, this
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Court does not have jurisdiction over Plaintiffs’ claims. The Court does have jurisdiction as to
Count 1 of this Counterclaim (arbitration) pursuant to Idaho Code § 7-917.
VENUE
Venue is proper in this Court because the property that is the subject of the Lease is

located in Custer County.

BACKGROUND
1. This case involves an aquaculture Lease on real property known as the L&M
Angus Ranch in Custer, County, Idaho.
2. Counterclaimant, Ms. Von Morganroth purchased the Ingram Warm Springs

Ranch in September, 1996. This ranch, now known as the L&M Angus Ranch (Ranch), is a
producer of registered Angus cattle and farm products including hay.

3. At the time of the purchase, the Counterdefendants Luphers had entered into a
Lease Agreement (Lease) with the previous owners of the Ranch. Ms. Von Morganroth assumed
the rights and obligations under the Lease. A copy of the Lease is attached as Exhibit A to the
Complaint filed by the Luphers. A number of provisions in the Lease are relevant to this
proceeding.

4. The Lease provides the Luphers the right to occupy certain portions of the Ranch
in order to ope.rate an aquaculture facility.

5. The Lease, however, does not provide for exclusive use of the leased premises so
as to exclude all others, including Lessors, their agents, or employees.

6. The Lease does not require a fixed rental payment. Instead, the Lease requires the
Luphers to pay the Lessors 50% of all profits from the sale of fish products grown or processed

on the leased property. The Lease contains a provision for calculation of profits as well as a
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provision applying profits first toward the cost of leasehold improvements. The value of
leasehold improvements is to be the cost of construction to the Lessees.

7. Profit payments are due and payable by the 10" day of the month following
Lessee’s receipt of funds.

8. The Lease allows the Lessor to inspect the books and receipts of the Lessee upon
reasonable notice.

9. Under the Lease, Lessor is to provide to the Lessee’s facility the natural flow of
water pursuant to Water Right License 72-7209. Ms. Von Morganroth acquired Water Right 72-
7209 when she purchased the Ranch.

10. The Lease does not provide Lessee with the right to apply for Lessee’s own water
right on Lessor’s property or to transfer the water rights of the Lessor.

11. Pursuant to state law, the licensed amount of water that can be diverted under
right 72-7209 is 6.98 cfs.

12. The water right license also identifies where the water can be used and for what
purpose.

13. There are two hydroelectric plants on the Ranch which were also acquired by Ms.
Von Morganroth when she purchased the Ranch. The source of the water that serves the hydro
plants, Warm Springs, is the same source that serves the aquaculture facility. Water from Warm
Springs flows to the hydro plants in the Warm Springs Canal. Water for the aquaculture facility
1s diverted from Warm Springs Canal above the hydro plants. According to the Lease, the water
is supposed to be pumped back from the aquaculture facility into the Warm Springs Canal above
the hydro plants in order to allow the generation of electricity. Lessor has existing contracté for

sale of all electricity generated by the plants.
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14. To the extent water is diverted out of the Warm Springs Canal for the aquaculture
facility and not returned to the canal above the hydro plants, the amount of electricity generated
1s reduced with a corresponding reduction in payment to Lessor under the contracts.

15. Because the water used by Lessee is also necessary for hydroelectric generation,
under the Lease. Lessees are required not to interfere with the source of the water in any manner
that will decrease the hydroelectric income for the Lessor.

16. If the Lessor’s income from the hydroelectric plant decreases due to Lessee’s use
of the water or use of the leased property, the Lessee must reimburse the Lessor for such losses.

17. The Lessee is also responsible for damages from its operation because of
“pollution, waste water quality, and other damage.”

18. All water used by Lessee other than for fish propagation is to be taken from wells
with payment to Lessor at a fixed rate.

19.  The Lease proyides for the Lessor to inspect the leased premises at reasonable
times and upon reasonable notice.

20. Under the Lease, the Lessee must submit plans for any new construction or
development to Lessors prior to construction or development. The Lessor reserved the right to
deny the new construction if it affected Lessor’s income from the hydroelectric plants.

21. The Lessee is required to pay all taxes assessed against all improvements or
structures erected by Lessee.

22. The Lessee is required to maintain a general and products liability insurance

policy in the amount of $500,000.00/$1,000,000.00.
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23. If the Lease is terminated, all the improvements and facilities belong to the
Lessor, even if they are not fully paid for. Personal property or movables and equipment belong
to the Lessee.

24, Under a buy-back provision, the Lessor is entitled to buy the remaining renewable
lease term based on the appraised value of the Lease. The appraised value does not include any
improvements but only “business value and profit potential.”

25. The Lease prohibits facilities and uses that unreasonably “interfere with, damage,
or detrimentally affect” the Lessor’s agricultural operations regardless of whether the injury
occurs or would occur, on the actual leased premises or Lessor’s surrounding lands.

26. If a party defaults in their obligations, after receiving notice, they have 45 days to
cure.

27. If the defaulting party does not cure the default, the non-defaulting party may
terminate the Lease.

28. The Lease contains a dispute resolution procedure. The Lease provides that if a
disagreement or dispute arises in connection with the Lease, the Parties would arbitrate the
dispute prior “to bringing or. filing suit or cause of action” against the other party.

29.  This arbitration provision is a condition precedent to filing suit, including the
present action

30. As set forth below, Plaintiffs/Counterdefendants have breached, and continue to
breach, the Lease Agreement in multiple ways thereby causing injury and damage to Ms. Von

Morganroth.
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COUNT I
Breach of Contract — Breach of Arbitration Clause

31 Lessor reasserts and realleges all previous paragraphs as if set forth in full.
32.  Under the Lease, if a party has a disagreement or dispute in connection with the

Lease, the party must submit the dispute to arbitration prior to filing suit.

33. On December 12, 2000, the Lessees filed the present suit against ‘Ms. Von
Morganroth alleging claims arising under the Lease as set forth in the Complaint.

34, Ms. Von Morganroth only learned of the filing of the suit incidental to a phone
conference with the Lessees and the Idaho Department of Water Resources.

35. The Lessees provided no notice of the suit prior to filing it and made no demand
or request for arbitration.

36.  Failure to request or demand arbitration prior to filing suit is a breach of the Lease
Agreement and has caused damage and injury to Mrs. Von Morganroth, including the necessity
to retain the services of an attorney to answer and defend against the suit.

COUNT I
Breach of Contract —Financial and Accounting Obligations

37. Lessor reasserts and realleges all previous paragraphs as if set forth in full.

38.  Under the Lease, the Plaintiffs/Counterdefendants are required to meet a number
of obligations related to financial and accounting matters which they have not done. These
include, but are not limited to:

(a) failure to properly pay or credit profits according to the Lease;
(b) failure to provide information relative to the books and records of the

business;

DEFENDANTS’ ANSWER TO PLAINTIFFS’ COMPLAINT FOR DECLARATORY



(c) failure to obtain approval before constructing facilities;

(d) failure to 1dentify leasehold improvements and their costs;
(e) failure to identify personal and movable property.
39, With regard to payment of profits, Plaintiffs/Counterdefendants have never made

any payments to Ms. Von Morganroth.

40. In addition, in a proceeding before the Idaho Department of Water Resources,
wherein Plaintiffs/Counterdefendants’ compliance with the Lease is an issue, when asked to
provide information on profits, on bank accounts, on leasehold improvements, on tax
assessments, on personal equipment, on type of products sold or marketed by
Plaintiffs/Counterdefendants and loans and financing for the business, they refused to disclose
such information.

41.  In the limited financial information Plaintiffs/Counterdefendants have provided,
some discrepancies have been identiﬁed. For instance, Plaintiffs/Counterdefendants have
deducted as expenses Freight and Handling and Telephone costs none of which are permitted
under the Lease. Including costs such as these understates profits properly due and owing to Ms.
Von Morganroth.

42. Upon information and belief, Plaintiffs/Counterdefendants also are deducting the
entire cost of seed fish “purchased” instead of the cost of the seed fish actually “sold”, thereby
underestimating the true profits.

43. Upon information and beliet, Plaintiffs/Counterdefendants also are deducting or
offsetting any profits against total leasehold costs instead of against the true depreciation

expense, thereby misstating the profits due and owing Ms. Von Morganroth.
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44, Upon information and belief, Plaintiffs/Counterdefendants expense all items,
including seed fish and other items properly identified as inventory.

45.  Upon information and belief, Plaintiffs/Counterdefendants do not account for any
items as inventory.

46. The net effect of Plaintifts/Counterdefendants’ accounting practices is to under-
represent profits due and owing under the Lease.

47.  Plaintiffs/Counterdefendants representations as to profits have been misleading.
In April, 1998, Plaintiff/Counterdefendant Mark Lupher informed Al and Tammy Morganroth
that the aquaculture business had begun making a proﬁxt and that rental payments would begin in
a “couple of months.” Said payments have never been paid.

48. Plaintiffs/Counterdefendants” accounting practices and methodologies, to the
extent disclosed and based on information provided to date, do not comply with any normally
accepted accounting practices. They also fail to properly present the true financial position of the
business.

49.  As a result of Plaintiffs/Counterdefendants’ accounting practices, Ms. Von
Morganroth has been deprived of profits properly due and owing to her according to the Lease.

50.  These actions of the Plaintiffs/Counterdefendants have caused Ms. Von

Morganroth injury and damages.

COUNT 111
Breach of Contract — Intentional and/or Negligent Damage to Hydroelectric Operations
51. Lessor reasserts and realleges all previous paragraphs as if set forth in full.
52. Under the Lease, Plaintiffs/Counterdefendants are required to not interfere with

the source of flows to the hydroelectric plants so as to cause any loss of income.
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53.  Plaintiffs/Counterdefendants have operated the aquaculture facility in a manner
that has and continues to reduce Ms. Von Morganroth’s income from the hydroelectric plants.

54. Until recently, Plaintiff/Counterdefendants diverted the entire flow of water from
the Warm Springs Canal instead of just the amount allowed pursuant to Water Right 72-72009.

55.  In addition, on more than one instanée the pumps which are supposed to return
water delivered pursuant to License 72-7209 back into the Warm Springs channel did not work
or were incapacitated so as to not allow the diverted water to be returned back into the channel
either through the intentional or negligent actions of Plaintiffs/Counterdefendants.

56. As aresult, Plaintiffs/Counterdefendants have allowed excess amounts of water to
go down certain watercourses instead of returning the water into the channel above the hydro
plants so as to allow the water to run through the hydroelectric plants.

57. As a result of the malfunctioning of the pumps at the aquaculture facility, Ms.
Von Morganroth had to install additional pumping capacity at another location on the Ranch at
considerable cost.

58. Even with the additional pumping capacity, the Ranch manager has not been able
to recover all the water diverted by Plaintiffs/Counterdefendants.

59. Failure to return diverted water into the channel above the hydro plants reduces
the amount of electricity generated and results in less income to Ms. Von Morganroth.

60.  Asaresult of Lessee’s improper and illegal diversions and operations, Lessor had
to request appointment of a water master by the Idaho Department of Water Resources and to pay

for construction of measuring devices.
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61.  In November, 2000, Plaintiff’/Counterdefendant Mark Lupher admitted to Ranch
Manager, Al Morganroth, that the operation of the aquaculture facility had damaged the
hydroelectric operation, but that the amount of damages would be impossible to calculate.

62. Upon information and belief, Plaintiff/Counterdefendant Mark Lupher has
admitted to others that said impacts to the hydroelectric generation have occurred.

63. As a result of these intentional and/or negligent actions by the
Plaintiffs/Counterdefendants, Ms. Von Morganroth has suffered injury and damages.

COUNT IV
Breach of Contract — Intentional and/or Negligent Damages to Agricultural Operations

64. Under the Lease, Plaintiffs/Counterdefendants may not construct facilities or
operate in a manner that would interfere, damage, or affect Ms. Von Morganroth’s agricultural
operations.

65. Plaintiffs/Counterdefendants have constructed facilities without permission and
operated the aquaculture facility in a manner that has damaged and interfered with Ms. Von
Morganroth’s agricultural operations by interfering with Ms. Von Morganroth’s agricultural
water supply.

66. In 1998, Plaintiffs/Counterdefendants expanded the number of raceways and
began use of a settling pond in a manner that negatively affected the amount and delivery of
irrigation water to the Ranch.

67. In addition, on more than one instance the pumps which are supposed to return
water delivered pursuant to License 72-7209 back into the Warm Springs channel did not work
or were incapacitated so as to not allow the diverted water to be returned into the channel either

through the intentional or negligent actions of Plaintiffs/Counterdefendants.
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68.  As a result of the malfunctioning of the pumps at the aquaculture facility, Ms.
Von Morganroth had to install additional pumping capacity at another location on the Ranch at
considerable cost.

69. Even with the additional pumping capacity, the Ranch manager has not been able
to recover all the water diverted by Plaintiffs/Counterdefendants.

70.  As aresult of decreased available water, the Ranch manager was required to turn
off certain irrigation pivots due to lack of water. This resulted in a loss of crops.

71. As a result of these intentional or negligent actions by
Plaintiffs/Counterdefendants, Ms. Von Morganroth has suffered damages and injury.

COUNT V — Declaratory Judgment

72. Lessor reasserts and realleges all previous paragraphs as if set forth in full.

73. As a result of the above identified actions by Plaintiffs/Counterdefendants, Ms.
Von Morganroth has suffered damage and injury to the Ranch.

74.  According to records of the Idaho Department of Water Resources,
Plaintiffs/Counterdefendants have not been using the water provided pursuant to License 72-
7209 according to the requirements of State water law and the license.

75. For instance, Plaintiffs/Counterdefendants have diverted in excess of the amounts
allowed under License 72-7209, have used and are using the water in locations where such use is
not permitted, and have failed to comply with requirements of the license, including installation
of measuring devices.

76. In 2000, the Plaintiffs/Counterdefendants filed applications for their own water
rights on Ms. Von Morganroth’s Ranch, some of which are not even related to the aquaculture

operation, and even applied to transfer Ms. Von Morganroth’s Water Right 72-7209.
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77. These actions are not authorized by the Lease.

738. As a result of the above identified actions by Plaintiffs/Counterdefendants, they
have violated the terms and the intent of the Lease. These actions were not approved by Ms. Von
Morganroth since she was never asked or informed of Plaintiffs/Counterdefendants actions.

79. In light of the above identified actions by the Plaintiffs/Counterdefendants, Ms.
Von Morganroth seeks a declaration from the Court that Plaintiffs/Counterdefendants have
violated one or more terms of the Lease.

80. Alternatively, Ms. Von Morganroth seeks a declaration from the Court as to her
rights and those of the Plaintiffs/ Counterdefendants under the Lease.

WHEREFORE, Ms. Von Morganroth prays for judgment as follows:

As to Count I

1. For judgment that Plaintiffs/Counterdefendants are in violation of the terms of the
‘ Lease requiring arbitration prior to the filing of any suit;

2. For an order dismissing Plaintiffs’ suit and requiring Plaintiffs/Counterdefendants
to undertake arbitration;

3. For costs and attorney fees pursuant to the Lease, LR.C.P. 54, I.C. 12-120 and/or
I.C. 12-121 for the costs and fees incurred in responding to Plaintiffs/Counterdefendants’ suit.

As to Count II

1. For an order declaring that Plaintiffs/Counterdefendants are in breach of their
obligations under the Lease as set forth in Count II;

2. For an order requiring Plaintiffs/Counterdefendants to make full disclosure of all

financial and business records of the business Epicenter Aquaculture;
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3. For an order requiring Plaintitfs/Counterdefendants to submit to the Court and to
Ms. Von Morganroth a full, complete and accurate accounting of profits and losses, including
supporting documentation, of the business Epicenter Aquaculture;

4, For an order awarding Ms. Von Morganroth all general and special damages as
proven at trial.

As to Count III

1. For an order enjoining Plaintifts/Counterdefendants from taking any action which
interferes with or results in loss of income associated with the hydroelectric plant operations,
including, but not limited to, any action which interferes or delays with delivery of water to the
hydroelectric plants;

2. For an order awarding general and special damages to Ms. Von Morganroth for
Plaintiffs/Counterdefendants’ interference with the hydroelectric operation, including costs
associated with Ms. Von  Morganroth’s efforts to mitigate damages resulting {rom
Plaintiffs/Counterdefendants actions as proven at trial.

As to Count [V

1. For an order enjoining Plaintiffs/Counterdefendants from taking any action which
interferes with Ms. Von Morganroth’s agricultural operations including, but not limited to,
production of cattle and agricultural crops;

2. For an  order awarding general and  special damages  for
Plaintiffs/Counterdefendants interferencé with Ms. Von Morganroth’s agricultural operations,
including costs associated with Ms. Von Morganroth’s efforts to mitigate damages resulting from
Plaintiffs/Counterdefendants actions.

As to Count V
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1. For an order declaring that Plaintiffs/Counterdefendants are required to use water
pursuant to License 72-7209 according to the terms of the license;

2. For an order declaring that the Lease does not provide any basis for
Plaintiffs/Counterdefendants to apply for water rights or transfer Ms. Von Morganroth’s water
rights;

3. For an order declaring that Plaintiffs/Counterdefendants have violated the terms of
the Lease by using water and operating the aquaculture facility so as to interfere with Ms. Von
Morganroth’s hydroelectric operations and agricultural operations;

4. For an order defining Plaintiffs/Counterdefendants’ obligations under the Lease.
As to All Counts

1. For attorney fees and costs pursuant to the Lease, Idaho Code § 12-120, § 12-121,
and LR.C.P. 54;

2. For costs of suit;

3. For such other relief that the Court deems justified in order to make Ms. Von

. Morganroth whole.

DATED this é ay of February, 2001.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

L T Ao

BRUCE M. SMITH ™
Attorney for Defendants
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VERIFICATION

STATE OF CALIFORNIA )
County of Santa Monica gss.

LOIS VON MORGANROTH, being duly sworn, states as follows

Tharshe is a D;fendant./cﬂunterclaimant in the above-entitled matter; that, as such, she
has read the foregoing document, knows the cantants thereof, and believes the same to be true
and correct 10 the best of her knowledge; ‘

FURTHER, your Affiant saith no 1-.

LOIS VON MORGANROTH

FFéer/
SUBSCRIBED AND $WORN TQ before me this ;2‘-' day of Jammary! 2001.

=

_~"NOTARY PUBTIC FOR CALIFORNJA
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CERTIFICATYE OF SERVICE

[ hereby certify that on this Z%ay of February, 2001, a true and correct copy of the
foregoing DEFENDANTS’ ANSWER TO PLAINTIFFS® COMPLAINT FOR DECLARATORY
JUDGMENT, INTERPLEADER AND DAMAGES & COUNTERCLAIM was served upon the
following by the method indicated below:

William R. Hollifield

G. Richard Bevan
HOLLIFIELD & BEVAN, P.A.
249 Third Avenue East

P.O. Box 66

Twin Falls, Idaho 83503-0066
Facsimile: (208) 734-8077

N

via U.S. MAIL

via HAND DELIVERY

via OVERNIGHT MAIL
via FACSIMILE

on 2 Lo,

BRUCE M. SMITH

|
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 0
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
e JEH 5U FBIZ: 0

MALRK LUPHER and JO ANNE W, AEC
LUPHER, husband and wife,

Plaintffs,

VS,

LOIS VON MORGANROTH, successor n ORDER DISMISSING CASE
Interzst to INGRAM WARM SPRINGS
EANCH; LOIS, INC., an unknown entity;
L&M ANGUS RANCH, INC., an unknown
Entity, JOHN DOES 1-15; JANE DOES
1-15; CORPORATIONS A-Z; LIMITED
PARTNERSHIP 20-25; LOIS, LLC 40-50;
And their heirs, successors and assigns,

Defendants.

LOIS VON MORGANROTH,
Counterclaimant,

VS.

MARK LUPHER and JO ANNE W.

LUPHER, husband and wife, d/b/a Epicenter

Aguaculture,

Counterdefendants.

WHEREAS the above-captioned matter has been inactive for a period greater
than six (6) months; and

WHEREAS the Clerk of Court served a notice of pending dismissal on Decenmber
13, 2003; and

WHEREAS the Court has received an Affidavit in Support of Retention on
Calendar from Robert E. Williams, Esg. in response to said notice, and the couwrt having
reviewed the affidavit and finding that good cause does not exist for the retention of the
above-captioned matter;

Notice of Pretrial Hearing - Sl e ' ]



NOW, THEREFORE, the court hereby d
without prejudice, pursu ot o LR.C. P 40(c).

So Ordered,

DATED this 27 day of January, 2006.

. L Moo~

Brent J. Moss, Léamct Judge

Notice of Pretrial Hearing -

bove-captioned matter

[



Certificate of Service

I HEREBY CERTIFY that a wue and correct copy of the foregoing Order was this

.7 + r>,
R A T ~ z 41 : I : : 7
A ‘-‘v\day of January, 2006, served upon the individuals as indicated:

Bruce Smith [ ] U.S.Mail, postage prepaid
Moore Smith “

225 N Gth, Ste 420

Boise, ID 83702

Raobert E. Williams, Esq. 4 M U.S. Mall, postage prepaid
117 South Adams Street /
P.O.Box 168

Jerome, ID 83338
Clerk of the Court

By N9 ﬁgm 0 _At’ Lﬂ@h Ta\

- Order Dismissing Case - 3
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FREDERICKSEN, WILLIAMS, MESER VY & LOTHSPEICH, LLP
117 South Adams Strest
PO Box 168
Jerome, Tdaho 83338
Telephone; 208.324.2303
Fax: 208.324.3135

FAX COVER SHEET

FAX NUMBER TRANSMITTED TO:

TC: Peter R. Anderson — 208.287.6700
Karl Dreher — 208.287.6700

FROM: Robert E. Williams/bsb

SUBJECT: Lupher/ Transfer No. 67067 (fka 5647)

DATE: December 27, 2006

DOCUMENT(S) TRANSMITTED:

Exceptions to Recommended Default Order
Applicants’ Brief in Support of Exceptions w/o exhibits

As we discussed in the telephone call of earlier today, I am faxing to you the Exceptions and
Brief without exhibits and mailing a copy with exhibits. If you have any questions or there is a
problem with the transmission, please call me.

sk b kbR

THE DOCUMENTS ACCOMPANYING THIS TELECOPY TRANSMISSION CONTAIN INFORMATION WHICH IS
CONFIDENTIAL AND/OR PRIVILEGED. THE INFORMATION IS INTENDED FOR THE USE OF THE INDIVIDUAL/ENTITY
NAMED ABOVE, IF YOU ARE NOT THE INTENDED RECIPIENT, BE AWARE THAT ANY DISCLOSURE, COFYING,
DISTRIBUTION, OR USE OF THE CONTENTS OF THIS TELECOPIED INFORMATION IS STRICTLY PROHIBITED. IF YOUVE
RECEIVED THIS TELECOPY IN ERROR, PLEASE NOTIFY US BY TELEPHONE WITHOUT DELAY.

; COUNTING COVER SHEET. IF YQU DO NOT RECEIVE ALL PAGES, PLEASE TELEPHONE Brenda
IMMEDIATELY AT 208.324.2303.

rd 040
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ROBERT E. WILLIAMS

IDAHO STATE BAR NO. 1693

FREDERICKSEN, WILLIAMS & MESERVY

117 South Adams Street

P.O.Box 168

Jerome, Idaho 83338

Telephone: (208) 324-2303

Facsimile: (208) 324-3135

Attorneys for Applicants Mark L. and/or Jo Anne Lupher,
dba Epicenter Aquaculture

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

i 040

IN THE MATTER OF APPLICATION SOURCE: Groundwater
FOR TRANSFER NO. 67067 (formerly
known as 5647) and APPLICATIONS COUNTY: Twin Falls
FOR PIERMIT NOS. 72-07577 and 72-
07578 IN THE NAME OF MARK L. EXCEPTIONS TO RECOMMENDED
and/or JOANNE LUPHER, dba DEFAULT ORDER

EPICENTER AQUACULTURE

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER
AQUACULTURE (hereinafter “Applicants™), through their attorney of record, Robert E.
Williams, of the firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and pursuant
to Rule 720 of the Idaho Department of Water Resources (IDAPA Rule 37.01.01.02(b))
and take exceptions to the Recommended Defaull Order dated November 3, 2006
(“Recommended Order”).

The portions of the Recommended Order to which exceptions are taken are that:

(a) the “Lease Agreement Dispute” between the partics as to lawful
possession of the real property to which the water right applications apply has not been
[inalized, and

(b)  that the Applicant has failed to demonstrate clear legal interest in the place
of use to which Permit No. 72-07577 and 72-07578 would be appurienant or legal

EXCEPTIONS TO RECOMMENDED DEFAULT ORDER, Page 1
WWed\e\data\Lupher\Exceptions 1o Rec Default Order.doc
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authority for trans{er of the water right now pending in Transfer No. 5647, formerly
denominated 67067.
These Excepnons are supported by the attached Brief.
Dated this Tday of December, 2006,
FREDERICKSEN, WILLIAMS, MESERVY &

_._—-t@jl\SPEICH, LLP
N

rd 540

ROBERT E. WILLIAMS
Attorney for Applicants, Mark L. and/or
Joanme Lupher, dba Epicenter Aquaculture

CERTIFICATE OF SERVICE

{n
I HEREBY CERTIFY That on this 22 Lélay of December, 2006, I served a true and
correct copy of the foregoing document on the person(s) whose names and addresses appear
below by the method indicated:

Peter R. Anderson, Hearing Officer
Attn: Victoria Wygle

Idaho Department of Water Resources
PO Box 83720

Boise, Idaho 83720-0098

[@U.S. Mail, postage prepaid wiexhibits
{J Hand Delivery I Court Folder

[ Facsimile — 208.287.6700 w/o exhibits
(2} Federal Express

Bruce M, Smith

='U.8. Mail, postage prepaid wiexhibits

Moore Smith Buxton, et al [ Hand Delivery 1 Court Folder
950 W. Bannock, Suite 520 [Facsimile 208.331.1202 wexhibits
Boise, Idaho 83702-6118 [ Federal Express

Karl Dreher

Idaho Department of Water Resources
PO Box 83720

Boise, Idaho 83720-0098

@'U.S. Mail, postage prepaid w/exhibits

O Hand Delivery [ Court Folder

B’?acsunlle 208.287.6700 W/o exhibits
deral Express

JQu_

ROBERT E. WILLIAMS

EXCEPTIONS TO RECOMMENDED DEFAULT ORDER, Page 2
WWsd\c\data\Lupher\Exceptions to Rec Default Order.doc
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ROBERT E. WILLIAMS

IDAHO STATE BAR NO. 1693

FREDERICKSEN, WILLIAMS & MESERVY

117 South Adams Street

P.O.Box 168

Jerome, Idaho 83338

Telephone: (208) 324-2303

Facsimile: (208) 324-3135

Attorneys for Applicants Mark L. and/or Jo Anne Lupher,
dba Epicenter Aquaculture

BEFORE THE DEPARTMENT OF WATER RESOURCES
“ OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION | SOURCE: Groundwater
FOR TRANSFER NO. 67067 (formerly
known as 5647) and APPLICATIONS COUNTY: Twin Falls
“ FOR PERMIT NOS. 72-07577 and 72~

07578 IN THE NAME OF MARK L. APPLICANTS' BRIEF IN SUPPORT
and/or JOANNE LUPHER, dba OF EXCEPTIONS
EPICENTER AQUACULTURE

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER
AQUACULTURE (hereinafter “Applicants”), through their altomey of record, Robert L.
Williams, of the firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and submit their
Brief in Support of Exceptions to the Recommended Default Order, dated November 3, 2006, A

copy of the Recommended Default Order is attached hereto as EXHIBIT A. Exceptions were
“ made pursuant to IDWR Rule 720 (IDAPA Rule 37.01.01.02(b)), on the 270 day of December,
2006.
h

INTRODUCTION
" Applicants do not contest the Hearing Officer’s recitation of the procedural history in the

Recommended Default Order, as far as it went., Supplementing this procedural history, the

Applicants filed a Petition for Reconsideration on the 17™ day of November, 2006. The Hearing

Officer issued an Order Denying Petition for Reconsideration on December 7, 2006, a copy of

APPLICANTS’ BRIER IN SUPPORT OF EXCEPTIONS, Page 1
WWsd\c\data\Lupher\Exceptions tn Rec Defanlt Order Brief 12 27 06.doe
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|| which is attached hereto as EXHIBIT B. However, Applicants do contest the conclusions of the
Hearing Officer that present circumstances fail to demonstrate that Applicants have a “clear legal
interest” in the place of use to which the Applications Nos. 72-07577 and 72-07578 would be
appurtenant and that Applicants lack legal authority to bring the transfer proceeding pending
under Transfer No. 67067 (formerly known as 5746). Applicants believe the Hearing Officer to

have erred in these conclusions for the following reasons:

A, THE APPLICANTS ARE LAWFRULLY IN POssEs$10N OF THE REAL PROPERTY UNDER A
WRITTEN LEASE.

" Dismissal of the state court action regarding the disputed Lease Agreement leaves the
Applicants in lawful possession of the real property to which the Application for Permits Nos.
72-7577 and 72-07578 apply. Applicants have been in possession of the real property under a
written Lease Agreement, a copy of which is attached hercto as EXHIBIT C, for more than twelve
(12) consecutive years. Further, after the three (3) years remaining under the initial lease term

l expire, the Lease Agreement gives Applicants the right to extend the lease for another fifteen

q (15) year term if such notice is given prior to July 1, 2008. Applicants currently intend to

exercise their right to extend. Because of the dismissal of the state court action, there is no

longer a pending dispute between the parties regarding the Lease Agreement and, therefore, there
is no dispute to resolvé as to Applicants’ right to possession.

The counterclaim in the state court action alleged various breaches and defaults under the
Lease Agreement. A copy of the pleading containing the counterclaim is attached hereto as
ExmBiT D. Like Applicants® claims for declaratory judgment and damages, the Protestants’
claims for breach of the Lease have been dismissed. A copy of the District Court’s Order of
Dismissal is attached hereto as EXHiBIT E. There is therefore no current unresolved dispute as to
Applicants’ right to possession of the real property. Applicants are currently lawfully in

possession of the real property which is directly related to the water right appropriation and

transfer applications, which right runs for a continuous period of thirty (30) years from its
inception. No action has ever been brought or is now pending to remove the Applicants from the

real property. The Hearing Officer is clearly incorrect in his conclusion that the pending

application should be dismissed for failure to resolve questions as to the right to the possession

APPLICANTS® BRIEF IN SUPPORT OF EXCEPTIONS, Page 2
\\Wsd\c\date\Lupher\Exceptions to Rec Default Order Brief 12 27 06.doc
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of the real property to which the water rights apply, because no such dispute currently exists, and

Applicants are in possession.

B. EvEN IF DISPUTES OVER THE LEASE AGREEMENT WERE STILL PENDING, THE
Di1sPUTES DO NOT DEPRIVE THE DEPARTMENT OF WATER RESOURCES OF THE
ABILITY TO PROCESS THE APPLICATIONS,

Resolutions of disputes regarding the Lease Agreement were not necessary prerequisites

to the Department’s proceeding on the Applicants’ pending applications. The necessity of

" put to beneficial use, is two fold:

778,781,519 P.2d 1168 (1974).

meet the Lemmon standard for speculation. Additionally, IDAPA 37.03.08.045.01(c) also
provides in pertinent part that:
...speculation for the purpose of this rule is an intention to obtain a permit to
appropriate water without the intention of applying the water to beneficial use
with reasonable diligence...”
No speculation, within the court and regulation definitions has been shown to have been
committed by the Applicants. Dismissal of the pending Applications does not protect the
interest of the Department of Water Resources or the public in avoiding speculation or
avoiding trespass onto a private property owner’s land, as prohibited by the Bassett and
Lemmon cascs, supra, because there is no speculation.
Il Transfer mumnber 67067 (fka 5647) seeks the change of the permissible place of

use to the actual portion of the real property upon which the fish raising works have been

APPLICANTS’ BRIEF IN SUPPORT OF EXCEPTIONS, Page 3
WWed\e\dam\Lupher\Exceptions to Ree Default Order Brief 12 27 06.duc

proving a possessory interest in land, either from which water is diverted, or on which it is to be

1. To protect the private property owner’s right to exclusive use and possession of
the land. Bassett v. Swenson, 51 Idaho, 5 P.2d 722, 723-724 (Idaho 1931); and
" 2. To prevent bad faith delay and speculative purposes. Lemmon v. Hardy, 95 1daho

The Lemmon court emphasized the Idaho doctrine of discouraging the seeking of water
permits for speculative purposes, The lack of a possessory interest in the property is identified by
the court as a per se indication of speculation. The Applicants’ right to continue possession of

“ the real property for a thirty (30) year period, presently unchallenged by the Protestants, does not

DAD
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constructed. This is a technical transfer. The authority of the Lessee to engage in this
transfer is clearly implied by the terms of the Lease Agreement which unambiguously
contemplates the Applicants” ability to use (he real property for the rearing of fish for the
duration of the lease term. Not permitting the Applicants’ transfer amending the place of
use to comply with that which has been constructed and used upon the grounds, in the
| absence of the Protestants wanting to do so, deprives the Lease Agreement of all
meaning.

The Lease Agreement clearly demonstrates the right of the Applicants to the use
of the water which is a prerequisite to bringing an application for transfer. See ldaho
Code § 42-108 and L.C. §42-222(1). The statutory standards having been met,

Applicant’s water transfer application should be processed.

C. EFFORTS HAVE BEEN MADE TO RESOLVE DISPUTES BETWEEN THE PARTIES

AND INFORMATION HAS BEEN PROVIDED TO IDWR UproON ITs REQUEST.

From 2002 to the present date, the parties have engaged in discussions regarding
the resolution of various disputes between them. In 2002, a lengthy mediation was held
with Judge Daniel Hurlbutt. Several proposals to resolve disputes were promulgated by
each of the parties with no final resolution. In the meantime, Applicants have remained
in possession of the real property for more than twelve (12) years under the terms of the
Lease Agreement. There is no proceeding pending which challenges the Applicants’ right
to the lawful possession of the real property becaunse the state court action has been
dismissed. See ExXHIBIT E attached hereto.

Because of Applicants® continued possession of the real property, their present
possession of the real property, and their contractual right to extend the right to
possession for another eighteen (18) years beyond 2006, thete is no present dispute which
I needs to be resolved as to Appliéfmtg’ continued rights to the possession of the real
property underlying the two (2) appropriation and one (1) transfer proceeding.

Applicants did, on the 25" day of September, 2006, submit, in response to

requests from the Idaho Department of Water Resources, a substantial amount of

technical information regarding the pending water right appropriation matter in this

APPLICANTS’ BRIEF IN SUPPORT OF EXCEPTIONS, Page 4
WWsd\c\data\L upher\Exceptions to Rec Default Order Brief 12 27 06.doc
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proceeding and two (2) other water right appropriation applications filed by the
Applicants. The materials were compiled at considerable expense with the assistance of
Brockway Engineering, Twin Falls, Idaho. Because the materials are volurninous, they
are not attached to this petition. The original documents were filed with the Department
of Water Resources in September, 2006. A description of the documents provided, by
title, is as follows:

Exhibit A. Facility Design

Exhibit B. Existing water right license 72-7209 and pending application
summaries

Exhibit C. Effcct on cxisting water rights

C.l. Map - Active Water Right Licenses & Decrees in Vicinity
C.2. IDWR Active Water Right Listing (“Warm Springs”)

Exhibit D.  Information relative to sufficiency of water supply
D.1. Tilapia Production
D.2.  Water Quantity & Quality Requirements for Channel
Catfish Hatcheries

Exhibit E. Information relative to good faith, delay or speculative purposes

E.l. Existing Lease Agreement & Survey
E.2. EPA NPDES Permit ID-002826-6 & related documents

Exhibit F. Information relative to financial resources
F.1. Current financial statement — Mark L. & Jo Anne W,

Lupher dba Epicenter Aquaculture
F.2.  Additional facility estimated construction costs

Exhibit G.  Information relative to conflict with the local pubfic interest

G.1.  Letter of comment from Idaho Department of
Environmental Quality

G.2.  Leftter of comment from Idaho Department of Fish & Game
(2)

G.3.  Letter of comment from Custer County Commissioners

G.4. Recommendation of Watermaster (RE: 72-7479)

APPLICANTS' BRIEF IN SUPPORT OF EXCEPTIONS, Page 5
WWedie\data\Lupher\Fxeeptions to Ree Default Order Brief 12 27 06.doc
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CONCLUSION

Applicants have a clear, undisputed right to the possession of the real property
underlying the pending applications. The dismissal of the state court action means there
is no longer a dispute in existence as to the Applicants’ rights to possession. This
possessory right entitles the Applicants to have their applications for appropriation and
transfer processed. The Department should rescind the Recommended Order of Default
and set the two (2) appropriation filings and the single transfer filing now pending for
hearing at a time and place convenient to the assigned Hearing Officer and the parties.

RESPECTFULLY SUBMITTED THIS 27" day of December, 2006.

<{-Bm;<j:s*5 LLIAMS & MESERVY

@0

ROBERT E. WILLIAMS
Attorneys for Applicants, Mark L. and/or
Joanne Lupher, dba Epicenter Aquaculture

CERTIFICATE OF SERVICE
" IHEREBY CERTIFY That on this 27" day of December, 2006, I served a true and

correct copy of the foregoing document on the person(s) whose names and addresses appeat
below by the method indicated:

Peter R. Anderson, Hearing Officer 11'U.8. Mail, postage prepaid
Aun: Victoria Wygle O Hand Delivery O Court Folder
Idaho Department of Water Resources ErFacsimile — 208.287.6700 wio exhibils
PO Box 83720 O Federal Express
Boise, Idaho 83720-0098 )
Bruce M. Smith B3'U.S. Mail, postage prepaid
Moore Smith Buxton, ct al 0O Hand Delivery O Court Folder
950 W, Rannock, Suite 520 @ Facsimile
Boise, Idaho 83702-6118 [ Federal Express
Karl Dreher &rU.S. Mail, postage prepaid

“ Idaho Department of Water Resources é‘lémd Delivery O Court Folder
PO Box 83720 acsimile — 208.287.6700 w/o exhibits
Boise, Idgho §3720-0098 Fe;tr!;l{wﬁr\;ss,

N A

ROBERT E. WILLIAMS

APPLICANTS’ BRIEF IN SUPPORT OF EXCEPTIONS, Page 6
WWad\c\data\Lupher\Exceptions to Rec Default Order Brief 12 27 06.doc




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 67067 (formerly known

as 5647) and APPLICATIONS FOR ORDER DENYING
PERMIT NOS. 72-07577 and 72-07578 PETITION FOR
IN THE NAME OF MARK L. and/or RECONSIDERATION

JOANNE LUPHER, dba EPICENTER
AQUACULTURE

The Petition for Reconsideration of Recommended Default Order filed by the applicants
in this matter on November 17, 2006, is hereby DENIED pursuant, in part, to the findings

in the attached Exhibit A.

Dated this Z'«fé day of December, 2006.

ol

Peter R. Anderson
Hearing Officer

ORDER DENYING PETITION FOR RECONSIDERATION - 1



CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day of December 2006, I delivered the

foregoing document by U.S. mail, postage prepaid and properly addressed to the
following:

BRUCE M. SMITH

MOORE SMITH BUXTON & TURCKE, CHTD
950 W BANNOCK STE 520

BOISE, IDAHO 83702

ROBERT E WILLIAMS

FREDERICKSEN WILLIAMS & MESSERVY
PO BOX 168

JEROME ID 83338

it .

VlCtOI‘la Wigle
Administrative As51stant to the Director
Idaho Department of Water Resources

ORDER DENYING PETITION FOR RECONSIDERATION - 2



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 67067 (formerly known )
as 5647)and APPLICATIONS FOR )
- PERMIT NOS. 72-07577 and 72-07578 )
)
)
)
)

IN THE NAME OF MARK L. and/or ORDER ON SHOW CAUSE
JOANNE LUPHER, dba EPICENTER HEARING
AQUACULTURE

FINDINGS OF FACT

1. This matter involves for Application for Permit Nos. 72-07577 and 7207578 and
Transfer of .Watcr Rights No. 5647 in the name of and Mark L. Lupher and Jo Anne
W. Lupher dba Epicenter Aquaculture (the “Applicants”). The Applicant’s interest in
the property upon which the applied-for permits would be developed, and their
interest in the water right to be transferred is pursuant to a lease dated July 1, 1994
between Ingram Warm Springs Ranch and Mark Lupher and Jo Anne W. Lupher (the
“Lease Agreement™).

2. The following chronology applies to the processing of Application for f’ennit Nos.
72-07577 and 72-07578 and Transfer of Water Rights No. 5647 and the Applicant’s
leasehold interest in the place of use in question:

a. July 1. 1994: Lease Agreement effective.

ORDER ON SHOW CAUSE HEARING, Page 1 EXHIBIT A



b. October 11, 1999: Date of a Notice of Default under the *“Default”

provision on page 11 of the Lease Agreement sent by L& M Angus Ranch,
successor to the Ingrams, to the Applicants.

¢. October 14, 1999: Application for Permit Nos. 72-07577 and 72-07578

fully submitted to IDWR. Both Applications indicate that the
“atrangement enabling the applicant to make this filing” is the Lease

Agreement.

d. December 14,1999: Transfer of Water Rights No. 5647 fulljr submitted

to IDWR. The Transfer indicates that the document which: shows the
Applicants ownership of the water right to be transferred, Water Right
License No. 72-07209, is the Lease Agreement.

e. January 10, 2000: Protests to Application for Permit Nos. 72-07577
and 72-07578 filed by L & M Angus Ranch.

f February 17, 2000: Protest to Transfer of Water Rights No. 5647 filed
by L & M Angus Ranch (the “Protestant™).

g. Jupe 15, 2000: Date of letter from the Protestant notifying the: Applicants

that they continue to be in defanit under the lease.

h. June 21. 2000: Joint prehearing conference held by IDWR regarding

Application for Permit Nos. 72-07577 and 72-07578 and Trensfer of
Water Rights No. 5647. The Protestant argued that IDWR could not
approve the Applications and Transfer because the Lease Agreement was

in default and/or the Applicants did not own the land.

i. July 5,2000: IDWR issues order authorizing discovery.

ORDER ON SHOW CAUSE HEARING, Page 2



j. October 5. 2000: Protestants file a Motion to Compel Discovery.

k. November 14, 2000: IDWR issues its Order Denying Motion 1o Compel.

IDWR indicated to the parties, regarding the question of whether or not the
Applicants had defaulted upon their lease, that:

IDWR is fully aware that this issue is ¢rucial to the Applicants’
ability and authority, or not, to proceed with these
Applications. Resolution of this question, however, is better
left to another forum and discovery under that forum’s
authority. See¢ e.g., Federal Land Bank of Spokane v. Union
Central Life Ins. Co., 51 Idaho 490, 491 (1931)(“Before a
person may have the place of use of water changed, he must
show that he owns the water, or has the right to have it
changed, which must, if there is a dispute, be determined in an
action for that purpose.”) In fact, the lease itself provides'that
any dispute regarding the lease must be submitted to
arbitration. Lease Agreement at page 10. When either the
Applicants or the Protestant submit an indication that the
question of default has been submitted to arbitration IDWR
will stay these matters until that arbitration has been completed,
and then reflect in its decisions the determination of the
arbitration panel. ' '

. December 15, 2000: Prehearing Conference, At this conference the
Applicants indicated that they had filed an action for declaratory judgment

" on the Lease Agreement, Custer Co. Case No. CV-00-101.

m. December 29. 2000: IDWR issnes an Order Staying proceedings and
Setting Status Conference. The Order provides, in part, that “all contested
case proceedings on these applications are STAYED pending i'esolution of
Custer Co. Case. Sic No. CV-00-101, so long as the Applicants exercise

reasonable diligence in the prosecution of that action.”

ORDER ON SHOW CAUSE HEARING, Page 3



n. Mareh 30. 2001: At a status conference the Applicants indicated that

the declaratory judgment action is proceeding. A summary judgment
motion had been filed by the Protestants in District Court, arguing that the
appropriate forum was arbitration, as provided by the Lease :Agreement.
The Applicants indicated that the summary judgment motion would be

argued within 45 days.

o. July2 2001; Summary judgment argument. At the February 22, 2002,
show cause hearing the Protestant represented that it argued in District
Court that the Lease Agreement provided for binding arbitration, and
Applicants argued in District Court that the arbitration conmtemplated by
the Lease was non-binding. The Applicants did not disagrcé with this

representation at the show cause hearing.

p. September 14, 2001: The parties indicaie that the District Court has

directed them to arbitrate the Lease Agreement dispute.

q. December7,200]1: Prehearing Conference. At the conference the

Applicants indicate that they are preparing a letter to Protestants regarding
selection of an arbitrator. Both parties indicate that arbitration will likely

take a least 6 months.

r. February 22,2002: At the, show cause hearing the parties indicated that
an arbitrator still had not been selected. The Applicants indicated that they

would do everything within their power to complete arbitration within

ORDER ON SHOW CAUSE HEARING, Page 4



gixty days. The Protestant indicated that six months was more realistic.
The Protestants stated that they would accept binding arbitration. Whether
or not the arbitration is binding and final is completely within the hands of

the Applicants.

CONCLUSIONS OF LAW

1. As a part of the decision regarding Application for Permit Nos., 72-07577 and 72-
07578, the Director of IDWR is required to determine whether the application for the
new water right permits is made for speculative purposes or whether the applicant has
sufficient financial resources with which to complete the work involved. Idaho Code
§ 42-203A(5)c) and (d). See also IDAPA 37.03.08.040.05.ei and
37.03.08.045.01.c.i. The Idaho Supreme Court has stated, “The appellant’s filing an
application f;)r a water permit with no possessory right in the land designated as the
place of use amounted to speculation in and of itself.” Lemmon v. Hardy, 95 1daho
778, 781 (1974).

2. Idaho’s water right transfer statutes provide that only a “person entitled to the use of
water or owning any land to which water has been made appurtenant” may apply to
transfer that water. L.C. § 42-108, 1.C. § 42-222(1) (“Any person, entitled to the use
of water whether represented by license... by claims...or by decree, who shall desire
to change the point of diversion, place of use, period of use or nature of nse of all or
part of the water, under the right shall first make application to the department of
water resources for approval of such change.”). Ownership of a legal interest in a

water right is a prerequisite for a person’s ability to change a water right. Federal

ORDER ON SHOW CAUSE HEARING, Page 5



Land Bank of Spokane v. Union Central Life Ins. Co., 51 Idaho' 490, 491
(1931)(“Before a person may have the place of use of water changed, he must show
that he owns the water, or has the right to have it changed, which must, if there is a
dispute, be determined in an action for that purpose.”).

3. Applicants knew within days of filing Application for Permit Nos, 72-07577 and 72-
07578 in October 1999 that there was a dispute regarding the Lease Agreement. The
existence of this dispute was reiterated to them many times. In November 2000 the
Applicants were informed in the Order Denying Motion to Compel ﬁmt arbitration
appeared to be necessary. Now, more than two years after they wete info'fmed of the
possible ‘default and over a year afier the written decision staying this matter,
Applicants indicate to IDWR that they would try to complgte arbitration within sixty
days of February 22, 2002. Applicants control whether arbitration will finally resolve
the lease dispute. With reasonable diligence, Applicants can finally resolve the
dispute over the Lease Agreement within six months of the February 22,1:2002, show
cause hearing.

Base upon the foregoing it is hereby ORDERED that the Applicant submit to
IDWR on August 30, 2002, final resolution of the Lease Agreement dispute indicating
that the Applicants have a a clear legal interest in the place of use to which the Permit
Nos, 72-07577 and 72-07578 would be appurtentant, and legal authority for Transfer of

Water Rights No. 5647,
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Dated this ‘[’Z:‘lb day of April, 2002,

1

; K ./
L » //'-—"—&'»’pw/\h—h—-—-.__

PETER R. ANDERSON
HEARING OFFICER

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this 12*1‘" day of April, 2002, I delivered the foregoing
ORDER ON SHOW CAUSE HEARING by U.S. mail, postage prepaid and properly addressed
to the following:

William R. Hollifield Allen D. Merritt
HOLLIFIELD & BEVAL, PA Southern Regional Manager
249 3%P Ave. E. Jdaho Dept. of Water Resources
P.O. Box 66 1341 Fillmore St., Ste 200
Twin Falls, ID 83303-0066 Twin Falls, ID 83301
Bruce M. Smith
MOORE SMITH BUXTON &

TURCKE, CHTD

225 North 9 Street, Suite 420

Roise, Idaho 83702 M Q ‘&.Z .

‘Deborah J. Gibson?’
Administrative Assistant
Water Allocation Burean
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ROBERT E. WILLIAMS
IDAHO STATE BAR NO. 1693

FREDERICKSEN, WILLIAMS & MESERVY

117 South Adams Street

P. O. Box 168

Jerome, Idaho 83338

Telephone: (208) 324-2303

Facsimile: (208) 324-3135

Attorneys for Applicants Mark L. and/or Jo Anne Lupher,
dba Epicenter Aquaculture

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

SOURCE: Groundwater
IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 67067 (formerly COUNTY: Twin Falls
known as 5647) and APPLICATIONS
FOR PERMIT NOS. 72-07577 and 72- APPLICANTS’ PETITION

07578 IN THE NAME OF MARK L. FOR RECONSIDERATION
and/or JOANNE LUPHER, dba OF RECOMMENDED
EPICENTER AQUACULTURE DEFAULT ORDER

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER
AQUACULTURE (hereinafter “Applicants”), through their attorney of record, Robert E.
Williams, of the firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and petition the
Hearing Officer for reconsideration of the Recommended Default Order dated November 3,

2006. This Petition for Reconsideration is made pursuant to IDWR Rule of Procedure 720.

INTRODUCTION
Applicants do not contest the Hearing Officer’s recitation of the procedural history in the
Recommended Default Order. However, Applicants do contest the conclusions of the Hearing
Officer that present circumstances fail to demonstrate that Applicants have a “clear legal interest”

in the place of use to which the Applications Nos. 72-07577 and 72-07578 would be appurtenant
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and that Applicants lack legal authority to bring the transfer proceeding pending under Transfer
No. 67067 (formerly known as 5746). Applicants believe the Hearing Officer to be mistaken in

these conclusions for the following reasons:

A. THE APPLICANTS ARE LAWFULLY IN POSSESSION OF THE REAL PROPERTY UNDER A

WRITTEN LEASE.

Dismissal of the State Court Action Regarding the Disputed Lease Agreement leaves the
Applicants in lawful possession of the real property to which the Application for Permits Nos.
72-7577 and 72-07578 apply. Applicaits have been in possession of the real property under the
Lease Agreement for more than twelve (12) consecutive years. Further, after the three (3) years
remaining under the initial lease term expire, the Lease Agreement gives Applicants the right to
extend the lease for another fifteen (15) year term if such notice is given prior to July 1, 2008.
Applicants currently intend to exercise their right to extend. Because of the dismissal of the state
court action, there is no longer a pending dispute between the parties regarding the Lease
Agreement and, therefore, there is no dispute to resolve as to Applicants’ right to possession.

The counterclaim in the state court action alleged various breaches and defaults under the
Lease Agreement. Like Applicants’ claims for declaratory judgment relief concerning certain
terms of the lease and damages, the Protestants’ claims have been dismissed. Therefore,
Applicants are lawfully in possession of the real property which is directly related to the water
right appropriation and transfer applications and will be for a continuous period of thirty (30)
years. No action has ever been brought or is now pending to remove the Applicants from the real

property.

B. EVEN IF DISPUTES OVER THE LEASE AGREEMENT WERE STILL PENDING, THE
DispUTES DO NOT DEPRIVE THE DEPARTMENT OF WATER RESOURCES OF THE
ABILITY TO PROCESS THE APPLICATIONS.

Resolution of disputes regarding the lease agreement were not necessary prerequisites to

the Department’s proceeding on the Applicants’ pending applications. The necessity of proving
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a possessory interest in land, either from which water is diverted, or on which it is to be put to
beneficial use, is two fold:

l. To protect the private property owner’s right to exclusive use and possession of

the land Bassett v. Swenson, 51 Idaho, 5 P.2d 722, 723-724 (Idaho 1931); and

2. To prevent bad faith delay and speculative purposes. Lemmon v. Hardy, 95 Idaho

778,781,519 P.2d 1168 (1974).

The Lemmon court emphasized the Idaho doctrine of discouraging the seeking of water
permits for speculative purposes. The lack of a possessory interest in the property is identified by
the court as a per se indication of speculation. The Applicants’ right to continue possession of
the real property for a thirty (30) year period, presently unchallenged by the Protestants, does not
meet the Lemmon standard for speculation. Additionally, IDAPA 37.03.08.045.01(c) also
provides in pertinent part that:

...speculation for the purpose of this rule is an intention to obtain a permit to

appropriate water without the intention of applying the water to beneficial use

with reasonable diligence...”

No speculation, within the court and regulation definitions has been shown to have been
committed by the Applicants. Dismissal of the pending Applications does not protect the
interest of the Department of Water Resources or the public in avoiding speculation or
avoiding trespass onto a private property owner’s land, as prohibited by the Bassett and
Lemmon cases, supra, because there is no speculation.

Transfer number 67067 (tka 5647) seeks the change of the permissible place of
use to the actual portion of the real property upon which the fish raising works have been
constructed. This is a technical transfer. The authority of the Lessee to engage in this
transfer is clearly implied by the terms of the Lease Agreement which unambiguously
contemplates the Applicants’ ability to use the real property for the rearing of fish for the
duration of the lease term. Not permitting the Applicants’ transfer amending the place of
use to comply with that which has been constructed and used upon the grounds, in the
absence of the Protestants wanting to do so, deprives the Lease Agreement of all

meaning.
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The Lease Agreement clearly demonstrates the right of the Applicants to the use
of the water which is a prerequisite to bringing an application for transfer. See Idaho
Code § 42-108 and 1.C. §42-222(1). The statutory standards having been met,

Applicant’s water transfer application should be processed.

C. EFrFoORTS HAVE BEEN MADE TO RESOLVE DISPUTES BETWEEN THE PARTIES
AND INFORMATION HAS BEEN PROVIDED T0O IDWR UpoON ITS REQUEST.

From 2002 to the present date, the parties have engaged in discussions regarding
the resolution of various disputes between them. In 2002, a lengthy mediation was held
with Judge Daniel Hurlbutt. Several proposals to resolve disputes were promulgated by
each of the parties with no final resolution. In the meantime, Applicants have remained
in possession of the real property for more than twelve (12) years under the terms of the
Lease Agreement. There is no proceeding pending which challenges the Applicants’ right
to the lawful possession of the real property because the state court action has been
dismissed.

Because of Applicants’ continued possession of the real property, their present
possession of the real property, and their contractual right to extend the right to
possession for another eighteen (18) years, there is no present dispute which needs to be
resolved as to Applicants’ continued rights to the possession of the real property
underlying the two (2) appropriation and one (1) transfer proceeding.

Applicants did, on the 25" day of September, 2006, submit, in response to
requests from the Idaho Department of Water Resources, a substantial amount of
technical information regarding the pending water right appropriation matter in this
proceeding and two (2) other water right appropriation applications filed by the
Applicants. The materials were compiled at considerable expense with the assistance of
Brockway Engineering, Twin Falls, Idaho. Because the materials are voluminous, they
are not attached to this petition. The original documents were filed with the Department
of Water Resources in September, 2006. A description of the documents provided, by

title, is as follows:
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Exhibit A. Facility Design

Exhibit B. Existing water right license 72-7209 and pending application
summaries

Exhibit C. Effect on existing water rights

C.1.  Map - Active Water Right Licenses & Decrees in Vicinity
C.2. IDWR Active Water Right Listing (“Warm Springs™)

Exhibit D. Information relative to sufficiency of water supply

D.1. Tilapia Production
D.2. Water Quantity & Quality Requirements for Channel
Catfish Hatcheries

Exhibit E. Information relative to good faith, delay or speculative purposes

E.1.  Existing Lease Agreement & Survey
E.2.  EPA NPDES Permit ID-002826-6 & related documents

Exhibit F. Information relative to financial resources

F.1.  Current financial statement — Mark L. & Jo Anne W.
Lupher dba Epicenter Aquaculture
F.2.  Additional facility estimated construction costs

Exhibit G. Information relative to conflict with the local public interest

G.1.  Letter of comment from Idaho Department of
Environmental Quality

G.2.  Letter of comment from Idaho Department of Fish & Game
@

G.3.  Letter of comment from Custer County Commissioners

G.4. Recommendation of Watermaster (RE: 72-7479)

CONCLUSION
Applicants have a clear, undisputed right to the possession of the real property
underlying the pending applications. The dismissal of the state court action means there
is no longer a dispute in existence as to the Applicants’ rights to possession. This

possessory right entitles the Applicants to have their applications processed. The Hearing
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Officer should rescind the Recommended Order of Default and set the two (2)

appropriation filings and the single transfer filing now pending for hearing at a time and

place convenient to the Hearing Officer and the parties.

RESPECTFULLY SUBMITTED THIS{ { #&day of November, 2006.

FREDERICKSEN;WILLIAMS & MESERVY

ROBERT E. WILLIAMS
Attorneys for Applicants, Mark L. and/or
Joanne Lupher, dba Epicenter Aquaculture

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this | Z‘T?gay of November, 2006, I served a true and
correct copy of the foregoing document on the person(s) whose names and addresses appear

below by the method indicated:

Peter R. Anderson, Hearing Officer
Attn: Victoria Wygle

Idaho Department of Water Resources
PO Box 83720

Boise, Idaho 83720-0098

[AU.S. Mail, postage prepaid

[ Hand Delivery [J Court Folder
I Facsimile — 208.287.6700

(1 Federal Express

Bruce M. Smith

Moore Smith Buxton, et al
225 North 9™ Street, Suite 520
Boise, Idaho 83702-5716

[Z'U.S. Mail, postage prepaid

[0 Hand Delivery [J Court Folder
[0 Facsimile

[1 Federal Express

e Y

ROBERT E. WILLIAMS
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 67067 (formerly known )
as 5647) and APPLICATIONS FOR ) RECOMMENDED
PERMIT NOS. 72-07577 and 72-07578 ) DEFAULT ORDER
IN THE NAME OF MARK L. and/or )
JOANNE LUPHER, dba EPICENTER )
AQUACULTURE )

)

IDAPA 37.01.01.700 provides, in part, that:

If an applicant ...fails to respond to a written information inquiry, the
presiding officer may serve upon all parties a notice of a proposed default
order denying the application ....

(Emphasis added). This language provides the Hearing Officer grounds for denying the
applications if an applicant fails to provide information requested by the Hearing Officer.

On August 23, 2002, an Order was issued in this matter requiring that Mark L.
and/or Joanne Lupher, DBA Epicenter Aquaculture (“Applicants™) submit to the Idaho
Department of Water Resources (IDWR) within 72 hours of the date upon when the
mediation of the disputes between the parties before Daniel C. Hurlbutt was concluded,
final resolution of a Lease Agreement dispute indicating that the Applicants had a clear
legal interest in the place of use to which Permit No. 72-07577 and No. 72-07578 would
be appurtenant and that Applicants have legal authority for transfer of Water Right No.
5647, or to otherwise advise IDWR that all issues involved in the current proceedings
before IDWR had been resolved. That mediation arose out of a district court case

Applicants filed to declare their interest in the Lease Agreement which purports to give
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them the real property interest supporting their applications. Lupher v. Morganroth et.al.,

Custer County case no. CV-2000-101.

At a March 14, 2003, status conference the parties to this matter indicated that
following mediation on October 16, 2002, the Lease Agreement dispute had not been
resolved, but that resolution appeared likely, and that a settlement agreement would be
provided to the IDWR soon, possibly within ten days of the conference.

Both parties later indicated in status reports filed with IDWR that final resolution
of the Lease Agreement dispute had not been reached.

Because of Applicants failure to respond to the information inquiry in the Order
the Hearing Officer gave them Notice of Proposed Default Order on March 19, 2004, that
a default was proposed to be entered for their failure to respond.

Applicants filed a Petition in Opposition to Issuance of Proposed Default Order
on April 5, 2004. The primary factual basis opposing the proposed default in the Pefition
was that the failure to submit a final resolution of the lease agreement dispute is equally
the responsibility of the Protestant. The exhibits attached to the Applicants’ Petition
support factual assertion in one sense—they demonstrate an equal lack of diligence on
both the part of the Applicants and the Protestant in resolving the Lease Agreement
dispute that has been apparent since October 1999. But the Petition shows no attempt by
the Protestant to frustrate diligent resolution of the Lease Agreement dispute. The duty to
exercise reasonable diligence in this administrative proceeding lies with the Applicant.

Initially, even though declining to issue a default order, the Hearing Officer noted
that a default would not be a harsh result in this matter. The only harm they would suffer

by the dismissal of Transfer No. 67067 would be the loss of their filing fee. They could
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simply re-file this application for transfer upon resolution of the Lease Agreement
dispute. The dismissal of Application for Permit Nos. 72-07577 and 72-07578 would
result in the loss of both filing fees and priority.

In April 2004 the Hearing Officer stated:

There appears to be little reason, however, to force the Lupher’s to

lose their filing fee. Leaving these applications in IDWR’s records would

not appear to entail much cost to IDWR. Allowing the Applicants’ to

maintain their priority, however, does lessen their incentive to diligently

resolve the Lease Agreement dispute and damages the ability of more
diligent water appropriators to put water to beneficial use without being

subject to the priorities of derelict applicants. [.C. §42-204 provides a

means to resolve this problem by providing that the priority of the right

initiated by an application shall be determined by the date of receipt of
needed information.
Based upon this language this matter was stayed on April 9, 2004.

On January 27, 2006, that district court action was dismissed for inactivity.
Exhibit A to this Recommended Default Order. There now appears to be no activity by
Applicants to resolve the Lease Agreement dispute.

The Hearing Officer has determined that he will revisit the Notice of Proposed
Default Order. Tt now appears that even the loss of priority was insufficient incentive to
force the Applicant’s to finally resolve the Lease Agreement dispute. Because
Applicants had already lost the priority of their water right application, the only harm in
+ entering a default order in this matter will be the loss of the Applicant’s filing fees. The
loss of those fees is appropriate when IDWR has been left with open-ended Applications
and the costs of processing this contested case. As with the district court, at some point a

resolution must be diligently pursued in good faith by the Applicants. That has not

occurred in this matter.
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RECOMMENDED ORDER
Based upon the failure of Mark L. and/or Joanne Lupher, DBA Epicenter
Aquaculture to respond to the information inquiry requesting that they submit to IDWR
final resolution of the Lease Agreement dispute indicating that the Applicants have a
clear legal interest in the place of use to which the Permit Nos. 72-07577 and 72-07578
would be appurtenant, and legal authority for Transfer of Water Rights No. 5647 (67067)
it is ORDERED that Application for Permit Nos. 72-07577 and 72-07578 and

Application for Transfer of Water Right No. 5647 (67067) are DENIED.

PROCEDURAL RIGHTS

This is the Recommended Decision and Order of the Hearing Officer. It will not
become final without action of the Director of the Idaho Department of Water Resources.
Any party may file a petition for reconsideration of this recommended order with the
Hearing Officer within fourteen (14) days of the service date of this order. The Hearing
Officer will dispose of any petition for reconsideration within twenty-one (21) days of its
receipt, or the petition will be considered denied by operation of law. See Section 67-
5243(3) Idaho Code.

Within fourteen (14) days after (a) the service date of this recommended order, (b)
the service date of a denial of a petition for reconsideration from this recommended
order, or (c) the failure within twenty-one (21) days to grant or deny a petition for
reconsideration from this recommended order, any party may in writing support or take
exceptions to any part of this recommended order and file briefs in support of the party’s

position with the Director or Director’s designee on any issue in the proceeding. If no
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party files exceptions to the recommended order with the Director or Director’s designee,
the Director or Director’s designee will issue a final order within fifty-six (56) days after:
i. The last day a timely petition for reconsideration could have been filed with

the hearing officer;

ii. The service date of a denial of a petition for reconsideration by the hearing

officer; or

iii. The failure within twenty-one (21) days to grant or deny a petition for

reconsideration by the hearing officer.

Written briefs in support of or taking exceptions to this recommended order shall
be filed with the Director or Director’s designee. Opposing parties shall have fourteen
(14) days to respond. The Director or Director’s designee may schedule oral argument in
the matter before issuing a final order. The Director or Director’s designee will issue a
final order within fifty-six (56) days of receipt of the written briefs or oral argument,
whichever is later, unless waived by the parties or for good cause shown. The agency
may remand the matter for further evidentiary hearings if further factual development of
the record is necessary before issuing a final order.

Dated this & vel day of November 2006.

PN

PETER R. ANDERSON
HEARING OFFICER
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3ﬁdday of November 2006, I delivered the
foregoing RECOMMENDED DEFAULT ORDER by U.S. mail, postage prepaid and
properly addressed to the following:

BRUCE M. SMITH

MOORE SMITH BUXTON & TURCKE, CHTD
225 NORTH 9™ STREET, SUITE 420

BOISE, IDAHO 83702

ROBERT E WILLIAMS

FREDERICKSEN WILLIAMS & MESSERVY
POBOX 168

JEROME ID 83338

Administrative Assistant to the Director
Idaho Department of Water Resources
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRIdiFA Al
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF gUiTER 00
BUb JAK 30 PR I2: 0

MARK LUPHER and JO ANNE W. RECEIVED
LUPHER, husband and wife,
Plaintiffs,
VS,
LOIS VON MORGANROTH, successor in ORDER DISMISSING CASE

Interest to INGRAM WARM SPRINGS
RANCH; LOIS, INC., an unknown entity;
L&M ANGUS RANCH, INC., an unknown
Entity; JOHN DOES 1-15; JANE DOES
1-15; CORPORATIONS A-Z; LIMITED
PARTNERSHIP 20-25; LOIS, LLC 40-50;
And their heirs, successors and assigns,

Defendants.

LOIS VON MORGANROTH,
Counterclaimant,

vs.

MARK LUPHER and JO ANNE W.

LUPHER, husband and wife, d/b/a Epicente;

Aquaculture,

Counterdefendants.

WHEREAS the above-captioned matter has been inactive for a period greater
than six (6) months; and

WHEREAS the Clerk of Court served a notice of pending dismissal on December
13, 2005; and

WHEREAS the Court has received an Affidavit in Support of Retention on
Calendar from Robert E. Williams, Esq. in response to said notice, and the court having

reviewed the affidavit and finding that good cause does not exist for the retention of the
above-captioned matter;

f \\D

.'\‘ . / :l 1
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NOW, THEREFORE, the court hereby dismisses the above-captioned matter,
without prejudice, pursuant to LR.C.P. 40(c).

So Ordered.

DATED this 27 day of January, 2006.

TZond™ | ren

{-
Brent J. Moss, Iégtrict Judge

Notice of Pretrial Hearing -

N



Certificate of Service

[ HEREBY CERTIFY that a true and correct copy of the foregoing Order was this
2 }Pd/\ day of January, 2006, served upon the individuals as indicated:

Bruce Smith [ 1 U.S.Mail, postage prepaid
Moore Smith

225 N 9th, Ste 420

Boise, ID 83702

Robert E. Williams, Esq. M U.S. Mail, postage prepaid
117 South Adams Street

P.O. Box 168
Jerome, ID 83338

Clerk of the Court

By [ #éma ﬁgwﬂn\gﬂﬂ A\

Order Dismissing Case - 3



Page 1 of 4

Gibson, Deborah

From: Spackman, Gary

Sent: Monday, October 16, 2006 4:25 PM
To: Gibson, Deborah

Subject: RE: 72-7577, 72-7578,72-7579,75-7580

Debbie,
Let's talk about it.
Gary

From: Gibson, Deborah

Sent: Monday, October 16, 2006 3:23 PM

To: Spackman, Gary

Subject: FW: 72-7577, 72-7578,72-7579,75-7580

Gary - FYI. Sounds like Peter will respond on behalf of the department. | can't image the Victoria has
much on her computer since | helped Peter with this. Besides, how can we recreate a file from electronic
documents that won't have dates or signatures? What should | do? | can supply only what | have in the
shadow file | have held for the last few months. It does contain the dismissal order issued by the district
court, and Peter's Order staying the protested applications.

Debbie

From: Wigle, Victoria

Sent: Monday, October 16, 2006 3:08 PM

To: Gibson, Deborah

Cc: Homan, John

Subject: FW: 72-7577, 72-7578,72-7579,75-7580

Debbie - FYI - Peter does not have the file, nor can | find it here in Administration. When we moved
here from Orchard, we did lose a box of Admin files that has never been recovered. Most of it was Bear
River Commission files, but it is very possible that the hearing files were grouped into the same box given
their proximity in the old file cabinets. | can, however, print off everything on my computer that | have in
relation to the matter. The majority of the files were yours, and perhaps | can print off a file list on
my computer for comparison. Peter is requesting a copy of the dismissal order - do you have a copy?

John - can you please amend Peter's contract as requested? Thank you.

Victoria

From: Hearing Officer Peter Anderson [mailto: hearingofficer@fiberpipe.net]
Sent: Monday, October 16, 2006 2:03 PM

To: Wigle, Victoria

Subject: RE: 72-7577, 72-7578,72-7579,75-7580

Victoria,

I'm sure | don't have them. My general practice was to not take IDWR files home unless a hearing
had been conducted and | needed the file to render a decision. My memory is that the Lupher files were
somewhat voluminous and | would notice them if they were here despite my usual practice.

That being said, if the Luphers are no longer pursuing the declaratory judgment action we should
take action on this case to conclude it. | will need to have John Homan do a contract amendment to
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increase my hourly rate from $40 to $75, but | think it will only take me an hour or two to finish this
one up. Please forward this to John and send me the dismissal order to review. This was contract CON
00475.

Thanks,
Peter

From: Wigle, Victoria [mailto:Victoria.Wigle@idwr.idaho.gov]
Sent: Friday, October 13, 2006 4:58 PM

To: Peter Anderson (E-mail)

Subject: FW: 72-7577, 72-7578,72-7579,75-7580

Peter,

FYI. We still have not been able to locate the files for Lupher/Epicenter. | will check with Debbie to see
what remnants of the file she has, and will print off what little | have on my computer. Please look around
your office one more time to see if you might have the files at your home.

Victoria

From: Gibson, Deborah

Sent: Friday, October 13, 2006 4:49 PM

To: Wigle, Victoria

Cc: Merritt, Allen; Keen, Shelley

Subject: FW: 72-7577, 72-7578,72-7579,75-7580

Victoria,

The above water right files in the name of Lupher/Epicenter Aquaculture are becoming a topic of
discussion and it may be necessary to include Peter. He was the hearing officer presiding over two
applications for permit (nos. 72-7577 & 72-7578) and an application for transfer (67067, formerly known as
5647) that had protests filed against. As you know, these files have been missing for a couple of years and
to date have not been located. The last document Peter issued was on April 9, 2004, that was an Order
Staying these applications based on the district court resolving a lease dispute between the parties. Now
to bring you up to 2006, an order was issued by the Seventh Judicial District on January 31st, 20086,
dismissing the state court actions regarding the lease between the parties, because of a lack of activity in
the case. Recently this order was provided to the department. It would appear that now is the time for
Peter to resume his duties as hearing officer for the applications before the department. | have the only file
that contains remnants of the original files at my desk.

The attached messages from Bruce Smith & Allen Merritt may be of interest to Peter. I'm sure that what
Mr. Smith is looking for is contained in the missing files that are not available on microfiim or scanned in
our database. Please contact Peter and advise him that the Lupher matter may need to be revisited, and
that it is imperative that we locate the missing three files. Please make another sweep of your area and let
me know if you find anything new.

Thank youl!
Debbie

From: Bruce M. Smith [mailto:BMS@msbtlaw.com]

Sent: Friday, October 13, 2006 3:40 PM

To: Merritt, Allen

Cc: Rob Williams (E-mail); Rob Williams (E-mail 2); Spackman, Gary; Gibson, Deborah; Keen, Shelley
Subject: RE: 72-7577, 72-7578,72-7579,75-7580

Thanks Allen-l had tried to check all the records on these as fransfers and kept coming up with strange
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results. The litigation between Mr. Williams' client and mine was dismissed for failure to prosecute over the
Luphers’ objection and there was no decision rendered. However, my client continues to take the position
that there is no authority or permission for Mr. Williams' client to obtain a water right on my client's
property. Given Idaho law, therefore, there is no basis for the department to process these applications. If
the Department does choose to advertise and or process these, please provide notice to me. If the
applications Nos. 7579 and 7580 are not on the IDWR system ,would you please forward copies of them to
me. Thanks Bruce

10/17/2006

From: Merritt, Allen [mailto:Allen.Merritt@idwr.idaho.gov]

Sent: Friday, October 13, 2006 3:20 PM

To: Bruce M. Smith

Cc: Rob Williams (E-mail); Rob Williams (E-mail 2); Spackman, Gary; Gibson, Deborah; Keen,
Shelley

Subject: RE: 72-7577, 72-7578,72-7579,75-7580

Dear Mr. Smith:

This e-mail is in response to your inquiry and our phone conversation this morning. As we
discussed, the letter of Mr. Williams dated 10/3/20086 incorrectly identifies files as transfers. To
clarify, IDWR has five applications filed by Mark Lupher/Epicenter Aquaculture as listed below:

1. Application for transfer of water right 72-7209 numbered as transfer 67067. This
application was protested and a hearing held by Peter Anderson. Mr. Anderson issued an
order staying processing of this until ownership/lease issues were resolved.

2. Application for permit 72-7577. This application was protested and a hearing held by
Peter Anderson. Mr. Anderson issued an order staying processing of this until
ownership/lease issues were resolved.

3. Application for permit 72-7578. This application was protested and a hearing held by
Peter Anderson. Mr. Anderson issued an order staying processing of this until
ownership/lease issues were resolved.

** Note that the above three files were sent to the State Office on 11/13/2001 after the
hearing.

4. Application for permit 72-7579. This application has been held due to the Salmon River
Moratorium however the moratorium has been rescinded and this office is processing this
application pursuant to guidelines adopted for processing permits in the Salmon River
drainage. To date the application has not been advertised.

5. Application for permit 72-7580. This application has been held due to the Salmon River
Moratorium however the moratorium has been rescinded and this office is processing this
application pursuant to guidelines adopted for processing permits in the Salmon River
drainage. To date the application has not been advertised.

During the processing of applications #4 and #5 listed above this office sent letters requesting
additional information pursuant to the guidelines for processing applications in the Salmon
drainage. During that phase of processing we learned that the litigation between Lupher and
Morganroth had ended in an order or there was some sort of resolution. We requested copies
which prompted the letter from Mr. Williams. We also requested the same information for #2 and
#3 as #4 and #5. Please find attached a copy of our normal letter sent out pursuant to the
guidelines for processing in the Salmon drainage.

As soon as our office finishes with critical SRBA review we intend to process (advertise) the block
of applications for permit that have been held in the Salmon drainage due to the moratorium and
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those recently received including #4 and #5. As for #1, #2 and #3 any information received is
forwarded to the State Office. Please direct questions regarding #1, #2 and #3 to the state office.

If you have further questions, please feel free to contact this office.

Allen Merritt

From: Bruce M. Smith [mailto:BMS@msbtlaw.com]
Sent: Friday, October 13, 2006 10:54 AM

To: Merritt, Allen

Subject: FW: 72-7577, 72-7578,72-7579,75-7580

From: Bruce M. Smith

Sent: Friday, October 13, 2006 10:46 AM

To: 'amerritt@idwr.idaho.gov'

Cc: Bruce M. Smith

Subject: FW: 72-7577, 72-7578,72-7579,75-7580

From:; Bruce M. Smith

Sent: Friday, October 06, 2006 6:30 PM

To: 'amerritt@idwr.state.id.us'

Cc: Bruce M. Smith

Subject: 72-7577, 72-7578,72-7579,75-7580

Allen-I received a letter from Rob Williams today referring to these transfers and some
litigation that my client and the Luphers were involved in some years ago. The Luphers are
running an aquaculture operation on my client's ranch. I'm not sure what this is about so can
you give me a call to explain. If these transfers in any way relate to my client's property or
water rights, it will be somewhat serious as the Luphers do not have any right to deal with
my client’s rights. Thanks Bruce
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Merritt, Allen

From: k Merritt, Allen
Sent: Friday, October 13, 20086 3:20 PM
To: ‘Bruce M. Smith'

Cc: Rob Williams (E-mail); Rob Williams (E-mail 2); Spackman, Gary; Gibson, Deborah; Keen, Shelley
Subject: RE: 72-7577, 72-7578,72-7579,75-7580

Dear Mr. Smith:

This e-mail is in response to your inquiry and our phone conversation this morning. As we discussed, the letter of
Mr. Williams dated 10/3/2006 incorrectly identifies files as transfers. To clarify, IDWR has five applications filed
by Mark Lupher/Epicenter Aquaculture as listed below:

1. Application for transfer of water right 72-7209 numbered as transfer 67067. This application was

protested and a hearing held by Peter Anderson. Mr. Anderson issued an order staying processing of this
until ownership/lease issues were resolved.

2. Application for permit 72-7577. This application was protested and a hearing held by Peter Anderson.
Mr. Anderson issued an order staying processing of this until ownership/lease issues were resolved.

3. Application for permit 72-7578. This application was protested and a hearing held by Peter Anderson.
Mr. Anderson issued an order staying processing of this until ownership/lease issues were resolved.

** Note that the above three files were sent to the State Office on 11/13/2001 after the hearing.

4. Application for permit 72-7579. This application has been held due to the Salmon River Moratorium
however the moratorium has been rescinded and this office is processing this application pursuant to

guidelines adopted for processing permits in the Salmon River drainage. To date the application has not
been advertised.

5. Application for permit 72-7580. This application has been held due to the Salmon River Moratorium
however the moratorium has been rescinded and this office is processing this application pursuant to

guidelines adopted for processing permits in the Salmon River drainage. To date the application has not
been advertised.

During the processing of applications #4 and #5 listed above this office sent letters requesting additional
information pursuant to the guidelines for processing applications in the Salmon drainage. During that phase of
processing we learned that the litigation between Lupher and Morganroth had ended in an order or there was
some sort of resolution. We requested copies which prompted the letter from Mr. Williams. We also requested
the same information for #2 and #3 as #4 and #5. Please find attached a copy of our normal letter sent out
pursuant to the guidelines for processing in the Salmon drainage.

As soon as our office finishes with critical SRBA review we intend to process (advertise) the block of applications
for permit that have been held in the Salmon drainage due to the moratorium and those recently received
including #4 and #5. As for #1, #2 and #3 any information received is forwarded to the State Office. Please direct
questions regarding #1, #2 and #3 to the state office.

If you have further questions, please feel free to contact this office.

Allen Merritt o

10/13/2006



From: Bruce M. Smith [mailto:BMS@msbtlaw.com]
Sent: Friday, October 13, 2006 10:54 AM

To: Merritt, Allen

Subject: FW: 72-7577, 72-7578,72-7579,75-7580

From: Bruce M. Smith

Sent: Friday, October 13, 2006 10:46 AM

To: 'amerritt@idwr.idaho.gov'

Cc: Bruce M. Smith

Subject: FW: 72-7577, 72-7578,72-7579,75-7580

~ From: Bruce M, Smith

Sent: Friday, October 06, 2006 6:30 PM

To: '‘amerritt@idwr.state.id.us'

Cc: Bruce M. Smith

Subject: 72-7577, 72-7578,72-7579,75-7580

Page 2 of 2

Allen-I received a letter from Rob Williams today referring to these transfers and some litigation that my
client and the Luphers were involved in some years ago. The Luphers are running an aquaculture
operation on my client's ranch. I'm not sure what this is about so can you give me a call to explain. If these
transfers in any way relate to my client's property or water rights, it will be somewhat serious as the

Luphers do not have any right to deal with my client's rights. Thanks Bruce

10/13/2006
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>date

>

RE: Application No. > to Appropriate Water in the Salmon River Drainage

Dear Applicant>s:

The Idaho Department of Water Resources (IDWR) is reviewing your application to appropriate water
from > for > purposes.

As you may know the Director rescinded the various moratoriums in the Salmon River Drainage that have
been in place in one form or another since 1992. IDWR is now allowed to process applications subject to
the Wild and Scenic Agreement between the state and the federal government. The processing of your
permit is pursuant to Water Appropriation Rules (IDAPA 37.03.08).

To ensure that IDWR has sufficient information to evaluate applications in the Salmon River Drainage you
are required to augment your application with additional information. The enclosed sheet describes what
additional information is needed. It also sets forth the time frame in which you must respond and also
has important contact information where information needs to be sought.

If you have any questions, please feel free to contact this office or contact Shelley Keen at 208-287-4947
in our state office.

Sincerely,

Allen Merritt, PE
Southern Region Manager

Enclosure



IDAHO DEPARTMENT OF WATER RESOURCES
Applying for a Permit to Appropriate Water in the Salmon and Clearwater River Basins

Idaho Code § 42-203A(5) requires IDWR to evaluate the following criteria for applications to appropriate water:

The potential to reduce the quantity of water under existing water rights
The sufficiency of the water supply for the proposed appropriation

The good faith nature of the application

The adequacy of the applicant’s financial resources

The local public interest in the public water resource

The conservation of water resources in Idaho

Impacts to the economy of the local area or watershed

To ensure that IDWR has sufficient information to evaluate the criteria, Rule 40.05 of the Water Appropriation
Rules (IDAPA 37.03.08.040.05) requires water right applicants to submit additional information to IDWR in
connection with their applications.

The additional information requirement is usually waived for applications proposing the appropriation of 5.0 cfs
or less or the storage of 500 af or less. Because the waters of the Salmon River and Clearwater River drainages
are habitat for fish species listed as endangered or threatened under the federal Endangered Species Act, caution
is necessary to ensure that new appropriations of water do not undermine efforts to protect and restore the ESA
listed fish species and other public values in the basins’ rivers and streams. IDWR is, therefore, requiring that
applicants submit the additional information required by Water Appropriation Rules 40.05.c through 40.05.g,
even when the applications are for less than the usual 5.0 c¢fs/500 af threshold. Only certain applications for
small domestic and stockwater uses and applications to divert ground water for domestic use in multiple homes
are exempt from the additional information requirement. A copy of Water Appropriation Rules 40.05.c-g is
printed on the back of this page.

Please submit the information required by Water Appropriation Rules 40.05.c-g to IDWR within 30 days from
the date you are notified that it is required. IDWR will hold your application until you have submitted the
additional information. If you believe that a particular piece of information is not relevant to your application,
please explain why. If you do not respond within 30 days, IDWR may void your application. If you need
additional time to submit the required information, please submit a written request. IDWR can grant additional
time “upon a showing of good cause.”

The following are agency representatives who will help you respond to the local public interest requirement of
Rule 40.05.g. Please contact these agency representatives at least 15 days prior to the end of your 30-day
response period.

IDFG contact list for water right applications:
Panhandle Region: Mary Terra-Berns at 208-769-1414 Clearwater Region: Ray Hennekey at 208-799-5010
McCall Subregion: Dale Allen at 208-634-8137 Southwest Region: Eric Leitzinger at 208-465-8465
Salmon Region: Tom Curet at 208-756-2271

IDEQ contact list for water right applications:

Lewiston: Kerby Cole at 208-769-4370 (Clearwater or lower Salmon River basins) Y

Cascade: Leslie Freeman at 208-382-6808 (South Fork Salmon River basin)
Idaho Falls: Troy Saffle at 528-2650 (Upper Salmon, Lembhi, Pahsimeroi basins)

7/12/2006 Page 1 %



Water Appropriation Rules 40.05.¢c through 40.05.g
¢. The following information shall be submitted for applications to appropriate unappropriated water. . ..

Information relative to the effect on existing water rights, Section 42-203A(5)(a), Idaho Code, shall be submitted as
follows:

i. For applications appropriating springs or surface streams with five (5) or fewer existing users, either the identification
number, or the name and address of the user, and the location of the point of diversion and nature of use for each existing
water right shall be submitted.

ii. For applications appropriating groundwater, a plat shall be submitted locating the proposed well relative to all existing
wells and springs and permitted wells within a one-half mile radius of the proposed well.

iii. Information shall be submitted concerning any design, construction, or operation techniques which will be employed to
eliminate or reduce the impact on other water rights.

d. Information relative to sufficiency of water supply, Section 42-203A(5)(b), Idaho Code, shall be submitted as follows:

i. Information shall be submitted on the water requirements of the proposed project, including, but not limited to, the
required diversion rate during the peak use period and the average use period, the volume to be diverted per year, the period
of year that water is required, and the volume of water that will be consumptively used per year.

ii. Information shall be submitted on the quantity of water available from the source applied for, including, but not limited to,
information concerning flow rates for surface water sources available during periods of peak and average project water
demand, information concerning the properties of the aquifers that water is to be taken from for groundwater sources, and
information on other sources of supply that may be used to supplement the applied for water source.

e. Information relative to good faith, delay, or speculative purposes of the applicant, Section 42-203A(5)(c), Idaho Code,
shall be submitted as follows:

i. The applicant shall submit copies of deeds, leases, easements or applications for rights-of-way from federal or state
agencies documenting a possessory interest in the lands necessary for all project facilities and the place of use or if such
interest can be obtained by eminent domain proceedings the applicant must show that appropriate actions are being taken to

obtain the interest. Applicants for hydropower uses shall also submit information required to demonstrate compliance with
Sections 42-205 and 42-206, Idaho Code.

ii. The applicant shall submit copies of applications for other needed permits, licenses and approvals, and must keep the
department apprised of the status of the applications and any subsequent approvals or denials,

f. Information Relative to Financial Resources, Section 42-203A(5)(d), Idaho Code, shall be submitted as follows:

i. The applicant shall submit a current financial statement certified to show the accuracy of the information contained therein,
or a financial commitment letter along with the financial statement of the lender or other evidence to show that it is
reasonably probable that financing will be available to appropriate the water and apply it to the beneficial use proposed.

ii. The applicant shall submit plans and specifications along with estimated construction costs for the project works. The
plans shall be definite enough to allow for determination of project impacts and implications.

g. Information Relative to Conflict with the Local Public Interest, Section 42-203A(5)(e), Idaho Code, shall be submitted
as follows:

The applicant shall seek comment and shall submit all letters of comment on the effects of the construction and operation of
the proposed project from the governing body of the city and/or county and tribal reservation within which the point of
diversion and place of use are located, the Idaho Department of Fish and Game, the Idaho Department of Environmental

Quality, and any irrigation district or canal company within which the proposed project is located and from other entities as
determined by the director.

7/12/2006 Page 2 g
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AT LAW

BANNER BANK BurDiNg, Surry 520
950 WesT BANNOCK STREET, Boisy, X1 83702
TELEPHON®; (208) 3311800 Fax: (208) 331-1202

FACSIMILE COVER SHEERT
DATE:  October 6, 2006 RECPIENT'S FAX: & R § e 16777
TO:! Allen Merritt CLIENT:
RE: Attached letter
FROM: Bruce M. Smith/Debbie

NUMBER OF PAGES INCLUDING THIS COVER SHEET:

___ ORIGINAL WILL NOT BE SENT
ORIGINAL WILL BE SENT BY FIRST CLASS MAIL
___ ORIGINAL WILL BE SENT BY FEDERAL EXPRESS

ADDITIONAL COMMENTS:

Allen—can you explain to me what this letter s referring to. My c¢lient owns the ranch and the

Luphers do not have any right to transfer my client’s water rights but at this point I'm trying to
figure out what this si about. Thanks Bruce

*‘#*‘k***‘k****k****'ﬁ:****'L-IMPORTANTMESSAGE***********#k**********

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 15 ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED ABOVE. IF THE READER OF THIS
MESSAGE IS NOT THE INIENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER (T TO THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF
THIS COMMUNICATION I5 STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR,

PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE
ADDRESS VIA THE U,S, POSTAL SERVICE, THANK YOU,

Received Time Oct. 6. 6:38PN
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CUSTER COURNTY
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICTAC

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER@ -
I006 JiH 30 PR12: 0

f
i

MARK LUPHER and JO ANNE W. RECEIVED
LUPHER, husband and wife, o
NCT 94 W
Plaintiffs, DEPT, OF WA s \ Or"o_lol
SOUTHER 5
Vs.
LOIS VON MORGANROTH, successor in ORDER DISMISSING CASE

Interest to INGRAM WARM SPRINGS
RANCH; LOIS, INC., an unknown entity;
L&M ANGUS RANCH, INC., an unknown
Entity; JOHN DOES 1-15; JANE DOES
1-15; CORPORATIONS A-Z; LIMITED
PARTNERSHIP 20-25; LOIS, LLC 40-50;
And their heirs, successors and assigns,

Defendants.

LOIS VON MORGANROTH,
Counterclaimant,

VS.

MARK LUPHER and JO ANNE W.

LUPHER, husband and wife, d/b/a Epicenter

Aquaculture,

Counterdefendants.

WHEREAS the above-captioned matter has been inactive for a period greater
than six (6) months; and

WHEREAS the Clerk of Court served a notice of pending dismissal on December
13, 2005; and

WHEREAS the Court has received an Affidavit in Support of Retention on
Calendar from Robert E. Williams, Esq. in response to said notice, and the court having
reviewed the affidavit and finding that good cause does not exist for the retention of the
above-captioned matter;

§
(Fb ﬁ\ | @3%7 Z, f«?%&
"‘».\'"«'ff? R ; i ‘o dos

Notice of Pretrial Hearing - 1
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NOW, THEREFORE, the court hereby dismisses the above-captioned matter,
without prejudice, pursuant to IL.R.C.P. 40(c).

So Ordered.

DATED this Z7 day of January, 2006.

T\ Mo

1
Brent J. Moss, Iggtrict Judge

Notice of Pretrial Hearing -~



I HEREBY CERTIFY that a true and correct copy of the foregoing Order was this

Certificate of Service

Z )Jdm day of January, 2006, served upon the individuals as indicated:

Bruce Smith
Moore Smith

225 N 9th, Ste 420
Boise, ID 83702

Robert E. Williams, Esq.
117 South Adams Street
P.O. Box 168

Jerome, ID 83338

Order Dismissing Case -

[ ] U.S. Mail, postage prepaid

M U.S. Mail, postage prepaid

Clerk of the Court
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TELEPHONT: (208) 3242303
TELRCOPTHR: (208)324-3135
F-MAHS FWMATIYS@CABLEONINET

Octaober 3, 2006

7t

. Re:  Transfers No. 72-7577, 72-7578, 72-757580 in the name of
~ Mark and/or Joanne Lupher

i Allen:

To follow up your request rélayed to me through Jason Lee Helms, at Brockway Engineering, please

1 enclosed a copy of the Order of the Seventh Judicial District Court dismissing the state court actions
arding aspects of the lease between my clients, the Luphers, who are the tenants, and the current property
ners. This means that there are no longer current issues in litigation regarding the status of the lease

:eement under which my clients are currently operating.

Very truly yours,

FREDERICKSEN WILLIAMS MESERVY & LOTHSPEICH, LLP

S 1R

ROBERT E. WILLIAMS

EWich
' Client

Bruce Smith .
SAdata\LuphenlDWR 10-3-08.doc

Received Time Oct. 4.
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Frederick 1, Williams, Meservy & Lot zich, LLP
ﬂlttomeyg at Law
117 South Adams Street

Post Office Box 168
Jerome, Idaho 83338-0168

ROBERT 15 WILLIAMS
JAMES COMESERVY
JOHN B, LOTHSPEICH

TELEPHONI: (208) 324-2303
TELECOPIER: (208)324-3135
F-MATL: FWMATTYS@CABLEONENET

FUGENE DU FREDERICKSEN - Retired

October 3, 2006
Department of Water Resources
Allen Merritt
1341 Fillmore Street, Suite 200
Twin Falls, 1D 83301-3380
AT

Re:  Transfers No. 72-7577,72-7578, 72—7579,@7580 in the name of
Mark and/or Joanne Lupher

Dear Allen:

To follow up your request relayed to me through Jason Lee Helms, at Brockway Engineering, please
find enclosed a copy of the Order of the Seventh Judicial District Court dismissing the state court actions
regarding aspects of the lease between my clients, the Luphers, who are the tenants, and the current property

owners. This means that there are no longer current issues in litigation regarding the status of the lease
agreement under which my clients are currently operating.

Very truly yours,

FREDERICKSEN WILLIAMS MESERVY & LOTHSPEICH, LLP

et

ROBERT E. WILLIAMS

REW/ch
C: Client
Bruce Smith
Cidata\Luphe\IDWR 10-3-06.doc S



Fredericksen, Williams, Meservy e Lothspeich, LLP
ﬂ[ttomey& at Law
117 South Adams Street

Past Office Box 168
Jerome, Idaho 83338-0168

ROBERT 18 WILLIAMS THELEPTIONI: (208) 3242313
JAMES COMESERVY THLECOPHIR: (208)324-3135
JOUN BULOTHSPEICH F-MATL WMNTEYSEECABLEONENET

FLRGENE DO IREDERICK SN - Retired

October 3, 2006

Department of Water Resources
Allen Merritt

1341 Fillmore Street, Suite 200
Twin Falls, ID 83301-3380

Re:  Transfers No. 72-7577, 72-7578, 72-7579, 75-7580 in the name of
Mark and/or Joanne Lupher

Dear Allen:

To follow up your request relayed to me through Jason Lee Helms, at Brockway Engineering, please
find enclosed a copy of the Order of the Seventh Judicial District Court dismissing the state court actions
regarding aspects of the lease between my clients, the Luphers, who are the tenants, and the current property
owners. This means that there are no longer current issues in litigation regarding the status of the lease
agreement under which my clients are currently operating.

Very truly yours,

FREDERICKSEN WILLIAMS MESERVY & LOTHSPEICH, LLP

|
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ROBERT E. WILLIAMS

REW/ch
C: Client

Bruce Smith
CAdata\Luphen\IDWR 10-3-06.doc



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRI

Pt

CUSTER
apAHO

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

MARK LUPHER and JO ANNE W.
LUPHER, husband and wife,

Plaintiffs,
Vs,

LOIS VON MORGANROTH, successor in
Interest to INGRAM WARM SPRINGS
RANCH; LOIS, INC., an unknown entity;
L&M ANGUS RANCH, INC., an unknown
Entity, JOHN DOES 1-15; JANE DOES
1-15; CORPORATIONS A-Z; LIMITED
PARTNERSHIP 20-25; LOIS, LLC 40-50;
And their heirs, successors and assigns,

Defendants.

LOIS VON MORGANROTH,
Counterclaimant,

vs.

MARK LUPHER and JO ANNE W,

LUPHER, husband and wife, d/b/a Epicenter

Aquaculture,

Counterdefendants.

06 Jkk 30 PR IZ: G

RECEIVED

JAN 8 1 2006

BY:

ORDER DISMISSING CASE

WHEREAS the above-captioned matter has been inactive for a period greater

than six (6) months; and

WHEREAS the Clerk of Court served a notice of pending dismissal on December

13, 2005; and

WHEREAS the Court has received an Affidavit in Support of Retention on
Calendar from Robert E. Williams, Esq. in response to said notice, and the court having
reviewed the affidavit and finding that good cause does not exist for the retention of the

above-captioned matter;

Notice of Pretrial Hearing -



NOW, THEREFORE, the court hereby dismisses the above-captioned matter,
without prejudice, pursuant to LR.C.P. 40(c).

So Ordered.

DATED this 27 day of January, 2006.

DB\ Mot

I
Brent J. Moss, [és)trict Judge

Notice of Pretrial Hearing  --



Certificate of Service

I HEREBY CERTIFY that a true and correct copy of the foregoing Order was this
é }"Cﬁ/\ day of January, 2006, served upon the individuals as indicated:

Bruce Smith [ 1 U.S. Mail, postage prepaid
Moore Smith

225 N 9th, Ste 420

Boise, ID 83702

Robert E. Williams, Esq. M U.S. Mail, postage prepaid
117 South Adams Street

P.O. Box 168
Jerome, ID 83338

Clerk of the Court

By [ W&udo AM@,&A

Order Dismissing Case - 3





