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Re: In Re Matter of Application for Transfer No. 67067 (flm 5647) and 
Application for Permit Nos. 72-07577 and 72-07578 

To Whom It May Concern: 

Enclosed please find an original and one copy of Respondent's Response to Motion to 
Resume Application in the abo~natter, a copy of which was faxed to the Department this date. 
Please file the original and rep:1rn a conformed copy to our office in the enclosed self-addressed 
stamped envelope. Thank yO'tl. 

Icam 
Enclosure 

Sincerely, 

MOORE SMITH 

, 

/ 
Cathy Mipyard 
Legal Assistant to 

& TURCK.E, CHARTERED 



Bruce M. Smith, ISB# 3425 
MOORE SMITH BUXTON & TURCKE 
225 North 9th Street, Suite 420 
Boise, Idaho 83702 
Telephone: (208) 331-1800 
Facsimile: (208) 331-1202 

Attorneys for Protestant L&M Angus Ranch, Inc. 

STATE OF IDAHO DEPARTMENT OF WATER RESOURCES 

In Re Matter of Application for 
Transfer No. 67067 (formerly known 
As 5647) and Application for Permit 
Nos. 72-07577 and 72-07578 in the 
Name of Mar. L. and/or Joanne 
Lupher, dba Epicenter Aquaculture 

) 
) 
) 
) 
) 
) 

------------- ) 

RESPONSE TO MOTION TO 
RESUME APPLICATION 

COMES NOW Lois Von Morganroth, dba L & M Angus Ranch, and responds to the 

above purported "motion" which should be denied as unsupported and misleading. The 

petitioners' "relevant facts" cited for support of this very unusual request are incomplete and 

misleading. I 

First, the Hearing Officer issued his Recommended Order in 2006, over three years ago, 

based on the petitioners' blatant failure to comply with the Hearing Officer's orders. It would be 

prejudicial and unfair to the protestant to now "resurrect" these applications at this point. The 

protestant's position is that this matter is, and has been, completed and petitioners are estopped 

from asking to have the applications processed due to the passage of time and the petitioners' 

failure to comply for over three years with the order. 

J The protestant recognizes some deference to Counsel for the petitioners, who is the fifth attorney to work on these 
matters for the petitioners, in that he may not be aware of other underlying facts and the history which bears on this 
matter. 
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Next, the Lease referenced by the petitioners does not "control" anything related to these 

applications. In fact, the Lease has since been terminated by the Lessor. 

Equally as compelling, petitioner has failed to disclose that the first lawsuit, which is 

mentioned in petitioners' motion and that was dismissed by the district court, has now been 

supplanted by a second suit filed by the petitioners. Many of the same issues are involved. To 

suggest that the "litigation" has been resolved, and that these applications should be further 

considered is strange, especially since it was the petitioners who have now filed yet another suit.2 

Importantly, the first lawsuit was dismissed by the Court over the objection of the 

petitioners because of petitioners' failure to prosecute the district court case. Therefore, it is 

highly misleading to argue that the first suit has been "dismissed" without explaining that the 

petitioners waited several years, then filed another suit, yet seek to have the applications 

somehow resurrected because the litigation is "over". 

Finally, the IDWR should be aware that there is no agreement by the petitioners and the 

protestant over the continued processing of these applications. Rather, the protestant has 

previously notified the IDWR (Twin Falls) of protestant's standing objection to any processing 

of these applications. Petitioners have also failed to disclose this fact. In fact, it appears that the 

Twin Falls IDWR office was not even notified of petitioners' motion. 

CONCLUSION 

There is no basis for "resuming" any consideration of these applications. The motion 

should be denied as frivolous, without basis, and highly prejudicial. The IDWR should 

immediately end any further consideration of these applications as the Lease involved does not 

2 Counsel in this matter is not involved in the district court proceeding. 
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control, and the applicants have never complied with the directions and orders of the Hearing 

Officer which led to his order dismissing the applications. 

RESPECTFULLY SUBMITTED this I D day of July, 2009. 

B U EM. SMITH 
M ORE SMITH BUXTON & TURCKE, CHTD. 
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CERTIFICATE OF SERVICE 

/ '1:> I hereby certify that on this day of July, 2009, a tme and correct copy of the 
foregoing RESPONSE TO AFFIDAVIT OF MARK LUPHER IN RESPONSE TO ORDER TO 
SHOW CAUSE was served upon the following by the method indicated below: 

Jerry R. Rigby ~ via U.S. MAIL 
RIGBY, ANDRUS & RIGBY, Chtd. via HAND DELIVERY 
P.O. Box 250 via OVERNIGHT MAIL 
Rexburg, Idaho 83340 via FACSIMILE 

Facsimile: (208) 356-0768 
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Jerry R. Rigby (ISBN 2470) 
RIGBY, ANDRUS & RIGBY, Chtd. 
P.O. Box 250 
Rexburg, ID 83440 
Telephone: 208-356-3633 
Facsimile: 208-356-0768 

Attorneys for Applicants 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION 
FOR TRANSFER NO. 67067 (formerly 
known as 5647) and APPLICATIONS FOR 
PERMIT NOS. 72-07577 and 72-07578 IN 
THE NAME OF MARK L. and/or JOANNE 
LUPHER, dba EPICENTER 
AQUACULTURE 

SOURCE: Groundwater 

COUNTY: Twin Falls 

MOTION TO RESUME APPLICATION 

COME NOW, MARK L. and JO ANNE LUPHER, dba EPICENTER AQUACULTURE 

(hereinafter "Petitioner"), by and through their present counsel, Jerry R. Rigby, of the law firm of 

Rigby, Andrus & Rigby, Chtd. and hereby petitions the Department of Water Resources to 

resume the application heretofore filed on the above described water right. 

Although the application was initially heard by Peter R. Anderson, IDWR hearing officer, 

which resulted in an order Recommended Order Denying Petition for Reconsideration of a 

Default Order on December 7, 2006, no action has been taken by the Department and therefore, 

the Petitioner's Application continues to be pending before the Department. 

Petitioner submits that the following facts are relevant to this cause of action before the 

Department: 

(l) The original Lease, upon which the right to the use ofthe lands for fish production is 

granted to Petitioner, continues to control. 

Motion to Resume Application - Page - 1 
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(2) There is absolutely nothing within said lease which prohibits the amount of water 

claimed in said Application, providing certain impacts do NOT injure the Landlord. 

(3) The law suit in District Court for the County of Custer (CV2000-10l) upon which the 

Hearing Officer, in part, based his recommendation has been dismissed as of January 31, 2006. 

(4) The major structural facilities presently upon the leased lands and the additional water 

proposed to be diverted would suppOli the full application of water as contained in Petitioner's 

Application without injury to Landlord. 

In support of this motion, petitioner, hereby attaches hereto an update prepared by Charles 

E. Brockway, of Brockway Engineering, PLLC, in support of the resumed application. 

Dated this 29th day of June, 2009. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY That on this 29th day of June, 2009, a true and accurate 

copy of the foregoing was sent via facsimile and by U.S. Mail postage pre-paid and addressed to 

the foHowing: 

Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID 83720 
208-287-6700 

Bruce M. Smith 
Moore Smith Buxton, et al 
950 W. Bannock, Ste. 520 
Boise, ID 83702 
208-331-1202 

David R. Tuthill, Director 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID 83720 
208-287 -6700 
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Supplemental Narrative in Support of 
Water Right Permits and Transfer 

Epicenter Aquaculture 
Permit applications 72-07577, 72-07578 and 72-07580 and Transfer 
Application T5647 

Charles E. Brockway, P.E. 
June 29,2009 

Brockway Engineering, PLLC. 

In October, 1999 Epicenter Aquaculture submitted the above applications to improve 
water use and enhance the water supply for the existing fish propagation facility on Warm 
Springs Creek. The facility was being operated under a lease agreement with the then 
current owner, Ingram Warm Springs Ranch. 
Information was provided by Brockway Engineering PLLC in support of the applications 
including an extensive analysis of water rights, water use and potential impacts to 
existing uses on Warm Springs Creek. 
Hearings were held by IDWR relative to 72-07577, 72-07578 and Transfer T5647 and a 
recommended default order issued by the Hearing Officer, Peter Anderson denying the 
above permits and transfer for failure to submit a final resolution of a lease agreement 
dispute. Water right permit application 72-07580 was not advertised nor was it involved 
in the dispute because it was not processed by IDWR because of the Wilderness 
Moratorium which has subsequently been terminated. 
This Supplemental Narrative is prepared in support of the request to IDWR to resume 
processing the applications in light of the dismissal of the lawsuit on the lease agreement. 

The fish propagation facility for which the proposed permits and transfer are applicable 
has not changed since the applications were submitted. The primary water source is 
Warm Springs which is collected in its entirety at the spring head and conveyed through a 
power canal to a power plant downstream of the fish facility. Available main spring flow 
increased after the 1983 Mt. Borah earthquake from about 15 cfs to a peak of 70 cfs. The 
flow available is now conveyed through two power plants under water rights 72-7372 & 
72-7375. Current water right (72-7209) allows diversion of 6.8 cfs from the power canal 
to the fish raceways and the settling pond and subsequent return to the power canal via 
pumping facilities. Since the hydropower canal flow directly below the fish facility is 
maintained at the same level as upstream of the facility, no impacts are expected to 
existing water rights diverting from the hydropower canal. Any losses within measurable 
limits are required to be replaced from the lower seep springs. Facilities are shown on the 
attached aerial photograph, Exhibit A. 



Pending Applications 
The 4 separate permits are as follows: 

1 72-7577 (1.1 cfs: Fish Propagation) 
Application 72-7577 proposes to capture and divert from existing springs 
seeping below the primary Warm Springs discharge for use in the 
proposed facility. 

2 72-7578 (13.1 cfs: Fish Propagation) 
Application 72-7578 proposes a total diversion through the fish 
propagation facility of 12 cfs from the primary Warm Springs discharge in 
addition to the 1.1 cfs from the additional seeps identified in application 
72-7577 

3 72-7579 (1.7 acre-ft: Wildlife Storage) 
Application 72-7579 proposes to authorize the existing settling ponds 
which are actually part and parcel of the fish propagation facility to treat 
the waste products associated with the facility. 

4 72-7580 (0.02 cfs/O.l acre-ft: Commercial, Wildlife Storage) 
Application 72-7580 proposes to authorize the existing cooling pond 
which will supply trucking water at an appropriate temperature to relax the 
fish for live shipping. The consumptive use identified with this 
application relates to the holding water utilized for fish trucking of 
approximately 6,000 gallons per week. 

Anticipated effects on existing water rights are outlined in a letter from Brockway 
Engineering PLLC to Mr. and Mrs. Lupher dated September 20, 2006 and submitted to 
IDWR. This analysis shows that the operation proposed under the permits and transfer 
will not impact the tlows in the pmver canal or the mtural channel below the Epicenter 
facility. There are two submerged orifice measuring devices on the inflow and outflow 
of the main raceway which are monitored and adjusted as necessary to maintain the 
existing flow of the hydropower canal which supplies downstream water rights. 

The water supply is ideal for the proposed use due to its elevated temperature and the 
facility was designed to operate with full diversion of the 12 cfs currently estimated to 
exist in the hydro canal. The additional flow sought by application 72-7577 will also 
allow a separate source for convenient construction and diversion to hatchery and 
fingerling ponds. Currently the fish facility is operating at approximately half capacity 
due to the current diversion limit and is unable to provide an environment suitable for full 
Tilapia production from hatchling to adult. 



The applicants are fully committed to the water use applied for and have diligently 
pursued completion of the pending water right applications. The additional flow will 
allow full use of the existing facilities and provide adequate water quality and quantity to 
allow the addition of hatchery ponds, fingerling raceways and holding ponds which will 
significantly increase the profitability of the facility. 

Comment letters from the Idaho Department of Environmental Quality, Idaho Department 
of Fish & Game, Custer County Board of Commissioners and the Watermaster all 
indicate no foreseeable negative impacts from approval of the applications. The flow in 
the hydrocanal will be maintained at or above the level it exists above the facility through 
re-lift of the water from the main settling pond and any consumption in the facility will be 
effectively replaced from the lower spring source. 

The following conclusions were enumerated in the September 20, 2006 letter and are 
repeated here: 

1 No injury to existing water rights will occur. Water available under all existing 
water rights will not be reduced below the historical amount beneficially used by 
the existing water right holders. The majority of the water consumption proposed 
is already realized in the existing facility and these applications are designed to 
provide adequate water for full facility operation and eliminate any ambiguity 
regarding the configuration of the facility and the water uses therein. 

2 The water considered in these applications is currently available at the facility but 
the flow is restricted or allowed to bypass to maintain currently authorized uses 
under water right 72-7209 only. 

3 The existing facility as currently constructed can utilize the full amount of water 
proposed under these applications and approval would allow the facility to operate 
at full capacity with minimal additional construction. 

4 Current water quality available to existing water right holders will not be 
impaired. Some minor additional cooling of the geothermal water source is 
possible; however no downstream users specifically require the geothermal 
quality beyond maintaining the flow in the hydrocanal without freezing which 
should not be impaired by the approval of these applications. 

5 The applications actually seek to increase efficient use of the water based on 
economies of scale for the existing facility and every effort will be made to 
continue to meet contemporary standards for reasonably efficient use of water. 
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MOORE SMITH BUXTON & TURCKE, CHARTERED 
AUOIINnSAT).,\W 

950 W~S1' Bl\.lI!NOCl<, SUITIl520 
B01~e, lD 83702 

T.m1iON~! (208) 331-1800 Fi\X: (208) :m·1202 

FACSIMILE COVER SHEET 

DATE; July 10, 2009 RECIPIENT'S FAX: 287-6700 
--------------------~ 

TO: ...;I;;;;.D_W...;...R ______ _ CLIENT: ....;1;..;.62_4---.:-0~0 ______ _ 

RE: Matter of Applicatiol1 for Transfer No. 67067 (fka 5647) & 
Application for Permit Nos. 72-07577 and 72-0578 

FROM: Bruce M. Smith/Cathy 

NUMBER OF PAGES INCLUDING THIS COVER SHEET: 5 

ADDITIONAL COMMENTS: 

ORIGINAL WILL NOT BE SENT 
ORIGINAL WILL BE SENT BY FIRST CLASS MAIL 
ORIGINAL WILL BE SENT BY FEDERAL EXPRESS 

Please rh1d enclosed Respondent's Response to Motion to Resume Application in the 
above matter. Thank you. 

Sincerely, 

Cathy Minyard 
Legal Assistant to Bmce M. Smith 

-1< -k * * -k * * * 'k * * * * * * -k * ;I;- ;I;- -k * * * IMPORTANT MESSAGE * * * " .., * * * * * * -;, * -/; * * * * *.., * * * 
THE INFORMATION CONTAlNED IN THIS FACSIMILE MESSAGE IS ATIORNEY PRIVILEGED AND CONFIDENTIAL 
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED ABOVE. IF THE READER OF THIS 
MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE EMpLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE 
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED rnAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF 
THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, 
PLEASE IMMEDIATELY NOtIFY US EY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE 
ADDRESS VIA THE U.S, POST At SERVICE. THANK YOU, 
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MOORE SMITH BUXTON & TURCKE, CHARTERED 

DATE: May 21,2008 

TO: Debbie Gibson 

ATrOl\NIlY5 AT L~w 

BANNER BANK Bl,ltLDl\IIG, SUITE 520 
950 W'llST llANNOCl' 5T1\~llTI HorsE, 10 83702 

TELErHoNE (ZOS) $31-1600 FAX: (20&) S31,·1202 

FACSIMILE COVER SHEET 

RECIPIENT'S FAX: ...,;2;;..;,8.;...7-,.;...67;...;,.0_0 _____ _ 

CLIENT: 

RE: Land MAngus RanchlEpicenter Aquaculture 

FROM: Bruce M, SmitbJDonda 

NUMBER OF PAGES INCLUDING THIS COVER SHEET: 

ADDITIONAL COMIvIENTS: 

ORIGINAL WILL NOT BE SENT 
ORIGINAL WILL BE SENT BY FIRST CLASS MAIL 
ORIGINAL WILL BE SENT BY FEDERAL EXPRESS 

Debbie~Attached are the Pleading Table of Contents for the water rights we were discussing. 
I've also included the last order sent out by Peter Anderson. As a recap, these proceedings dealt 
with two applications (72~7577 and2~-:-1~18) and a transfer (5647). My client L and M owns the 
property and water right number 72-72Q9. Water right 72-7209 is the subject of the transfer. I 
think the transfer was renumbered/61067)There were actually four different applications filed: 
72-7577,-7578, -7579) and 72-7580.L and M protested all of them and the transfer. All of this 
was caught up in the Wilderness Act moratorium and eventually --7577,--7578, and the transfer 
were the subject of a default order by Peter, 72 -7579 and -7580 were never advertised and I 
think the IDW~19lLthe applicant they were improper filings. I am concerned about the 
ownership fof}2~ 7209 as showing up in the name oflngram instead of Lois von MorgIDll12llL 
who is the oV\rner-OfL and M Angus Ranch. Please checkthe IDWR files. I am glad to provide 
copies of documents from my files if you need them. Thanks Bruce 
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.., * * * * * * * * * * * * * * *;., * * * * * * IMPORTANT MESSAGE -;, * * * * * * * * * * * * * * * * * * * * * * 
1'I-m INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS ATTORNEY PRIVILEGED AND CONFIDENTIAL 
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED AEOVE. IF THE READER Oll THIS 
MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE 
INTENDED RECIPIENT, YOU ARE ;f-IEREBY NOTIFIED THAT ANY DISSEMlNATION, DISTRIBUTION OR COPYING OF 
THIS COMMUNICATION lS STRICTLY PROHIBITED, IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, 
PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE 
ADDRESS VIA THE U.S. POSTAL SERVICE, THANK YOU. 
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IN THE lklATTER OF APPLICATION FOR TRANSFER NO. 5647 

AND APPLICATION FOR PERMIT NOS. 72-07577 & 72-07518 

(Lupher/Morganroth) 

IDWR 

PLEADING BOARD 1 

05117/00 Notice of Joint Pre-Hearing Conference (6/21/00 @ IDWR 
1:30 -Twin 

06/21100 Motion for Order Compelling Discovery Protestant 

07/05/00 Order Authorizing Discovery IDWR 

07/06/00 Order Appointing Hearing Officer IDWR 

09/13/00 Requests for Admission to Applicant Protestant 

09/13/00 Requests for Production of Documents to Applicant Protestant 

09/13/00 First Set of Interrogatories Protestant 

09/13/00 Notice of Service of First Set of Interrogatories, Protestant 
Requests for Production of Documents, and Requests 
for Admissions to 

09/29/00 Answers to Requests for Admissions Applicant 

09/29/00 Response to Requests for Production of Documents Applicant 

09/29/00 Answers to First Set ofInterrogatories Applicant 
t' 

10/05/00 Motion to Compel Protestant 

1011 Notice of Hearing on Motion To Compel IDWR 

10/20/00 Motion to Continue Applicant 

10/23/00 Order Substituting Hearing Officer IDWR 

10/27/00 Order Granting Motion To Continue and Amended IDWR 
Notice of On Motion To 

11/9/00 Affidavit of Ronald Beckman Protestant 

Page 1 of 1 
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IN THE MATTER OF APPLICATION FOR TRANSFER NO. 5647 
AND APPLICATION FOR PERMIT NOS. 72--07577 & 72-07578 

(LupheriMorganroth) 

IDWR 

PLEADING BOARD 1 

11/14/00 IDWR 

1119/00 Applicant 

11117/00 Request for Submission ofIDWR Staff Memorandum IDWR 

11/28/00 Notice of Pre hearing Conference IDWR 

12/4(00 Amended Notice of Pre hearing Conference IDWR 

12/29/00 Order Staying Proceedings and Setting Status IDWR' 
Conference 0-01 1:30 

03/23/01 Notice of Status Conference IDWR 

11109/01 Notice of Pre hearing Conference (12-07-01 @ 9:30 a.m. IDWR 

11119/01 Order to Show Cause and Notice of Hearing IDWR 

01109/02 Affidavit of Mark Lupher in Response to Order to Show Applicant 
Cause 

01109/02 Supplement~J Affidavit of Mark Lupher in Response to Applicant 
Order to Show Cause 

02/05/02 Stipulation to Continue Order to Show Cause Parties 

02/05/02 Response to Affidavit of Mark Lupher in Response to Protestant 
Order to Show Cause 

02/08/02 Order Continuing Order to Show Cause Hearing IDWR 

02/15/02 Amended Notice of Hearing IDWR 

Page 2 of2 
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IN THE MATTER OF APPLICATION FOR TRANSFER NO. 5647 
AND APPLICATION FOR PERMIT NOS. 72"07577 & 72~07578 

(LupherlMol'ganroth) 

IDWR 

PLEADING BOARD 2 

8/19/02 Stipulation for Order Parties 

8/23/02 Order Court 

2/25103 Notice of Status Conference Court 

4112102 Order on Show Cause Hearing IDWR 

03119104 Notice Proposed Default Order IDWR 

04/05/04 Petition in Opposition to Issuance of Proposed Default Applicants 
Order 

04/05/04 Affidavit in Support of Petition in Opposition to Applicants 
Issuance of Proposed Default Order 

04/05/04 Stipulation for Order Continuing Deadline to File Parties 
Petition 

04/05/04 Order Continuing Deadline to File Petition IDWR 

04/05/04 Petition in Opposition to Issuance of Proposed Default Applicants 
Order .' 

04/05104 Affidavit in Support of Petition in Opposition to Applicants 
Issuance of Proposed Default Order 

04/09/04 Order on Notice of Proposed Default IDWR 

01103/06 Recommended Default Order (Applications 72~O7577 IDWR 
and 72-07578 

11/17/06 Applicants' Petition for Reconsideration of Applicants. 
Recommended Default Order 

Page 1 of2 



MAY. 21. 2008 5:31PM '~ORE SMITH BUXTON NO. 1149 P. 6 i~/...-L1 

BEFORE TIlE DEPARTMENT OF WATER RESOURCES 

RECEIVED 

DEC C- 2005 

MSB&lCTD, 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 
TRANSFER NO, 67067 (formerly known 
as 5647) and APPLICATIONS FOR 
PERMIT NOS. 72-07577 and 72-07578 
IN THE NAME OF MARK L. and/or 
JOANNE LUPHE~ dba EPICENTER 
AQUACULTURE 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER DENYING 
PETITION FOR 
RECONSIDERATION 

The Petition for Reconsideration of Recommended Default Order filed by the applicants 

in this matter on November 17,2006, is hereby DENIED pursuant, in part, to the findings 

in the attached Exhibit A. 

Dated this & day of December, 2006. 

~7jL 
Peter R. Anderson 
Hearing Officer 

ORDER DENYING :PETITION FOR RECONSIDERATION - 1 

Yu..,,~ #-tl> 
F U ;!ZJw! __ ,,. a --- ..... 
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CERTIFICATE ~ERVICE 

I HEREBY CERTIFY that on this~day of December 2006, I delivered the 
foregoing document by U.S. mail, postage prepaid and properly addressed to the 
following: 

BRUCE M. SMITH 
MOORE SMfTII BUXTON & TURCKE, CHTD 
950 W BANNOCK STE 520 
BOISE, IDAHO 83702 

ROBERT E WlLLIAMS 
FREDERICKSEN WJlLIAMS & MESSERVY 
POBOX 168 
JERO:ME ID 83338 

i toria Wigle 
Administrative Assistant to the Director 
Idaho Department of Water Resources 

ORDER DENYnm PETITION FOR RECONSIDERATION ~ 2 
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BEFORE 'l1IE DEPARTMENT OF WATER RESOURCES 

OF TIm STAl'E OF IDAHO 

IN THE MA TIER OF APPLICATION FOR 
TRANSFER NO. 67067 (formerly known 
as 5647)al1d APPUCATIONS FOR 

. pERMIT NOS. 72-07577 and 72-07578 
IN THE NAME OF MARK L. and/or 
JOANNE LUPHER, dba EPICENTER 
AQUACULTURE 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER 01')t SHOW CAUSE 
BEARlN'G 

FINDINGS OF FACT 

1. This matter invohres for Application for Per.tnit Nos. 72~07S77 and 72;.07578 and 

Transfer of Water Rights No. 5647 in 'the name of and Mark 1. Lupher and Jo Anne 

W. Lupher dba Epicenter AquacuItute (the ~·Applicants"). The ApplicaJl!:'s interest in 

the property upon which the applied.-for pennits would be deve1ope~ and their 

interest in the water right: to be transferred is pursuant to a lease dated July 1) 1994 

between Ingram Waxm Springs Ranch and Mark Lupher and Jo Anne W. Lupher (the 
- . . . 

"Lease Agreement''). 

2. The following chronology applies to the processing of Application for Pe.rm.it Nos. 

72-07577 and 72--07578 and Transfer of Water Rights No. 5647 and the Applicant's 

leasehold interest in the place of use in question! 

a. July 1, 1994: Lease Agreement effective .. 

O'RDER ON SHOW CAUSE REA-JUNG. Pa~e 1 EXHIBIT A 
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b. October 11. 1999: Date of a Notice of Default l.ll1der the l1Jefault" 

provision on page 11 of the Lease Agreement sent by 1.& M Angus Ranch, 

successor to th~ J.ngrams~ to the Applicants. 

c. October 14, 1999: Application for Penpit Nos. 72·07577 and 72-07578 

fully submitted to IDWR. Both Applications indicate that the 

"arrangeru.ent enabling the appljoant to make this filing" is the Lease 

Agreement. 

d. pecember 14, 1999; Tnw;fer of W~ter Rights No. 5647 fully submitted 

to IDWR. 'The Transfer indicates that the document which! shows the 

Applicants uwnership of the water right to be ttansfe.rre~ Water Right 

Lice].lse No. 72~07209~ is the Lease Agreement. 

e. JanuapL 10,2000: Protests to Application for Pennjt Nos. 72"07577 

and 72-07578 filed by L & M Angus Ranch. 

f. Februarv 17. 2000: Protest to Transfer of Water Rights No. 5647 filed 

by L & M Angus Ranch (the (,(ProtestaUfj. 

g. Jwe 15, 2000.: Date of letter frQm the Protestant notifying the Applicants 

that they continlle to be in default under the lease. 

h. June 21, 2000: Joint prehearing conferenoe ;held by IDWR regarding 

Applicatkm for Pemtlt Nos. 72-07577 and 72-07578 and Tra.nsfer of _ 

Water Rights No, 5647. The Protestant argued that IDWR could not 

approve the Applications a:r)d Transfer because the Lease Agreement was 

in default rmdlot the Applicants did not own the land. 

I. July S1 2000: IDWR issues order authorizing discovery. 

ORDER ON S»OW CAUSE RE!A.1UNGs Page l 



MAY, 21. 2008 5:31PM . ''lORE SMITH BUXTON NO, 1149 p, 10 

j. October 5. 2000: Protestants file a Motion to Compel Disco\l'ery. 

k. November 14,2000: JDWR jssues its Order ,Denyir.lg Motion to Compel. 

ID'WR indicated to the parties, regarding the question of'whether or not th~ 

Applicailts had defaulted upon their lease, that: 

m'WR is fully aware that this JSSUe is crucial to the Applicants) 
abillty and authority, or no~ to proceed with these 
Applicatio;t?$. Resolution of tIns questio~ however~ is better 
left to another forum and discovery under that forum's 
authority. See e.g., Federal Land Bank of Spokane v. Union 
Central Lifo Ins, Co., 51 Idaho 490, 491 (1931)("Before a 
person may have the place of 'USe of water chang~ he must 
show thgt he owns the \J\Iater, or has the right to have it 
cmwgeo, which must, if there is a dispute~ be determined in an 
action for that purpose. n) In fact, the lea:;;e itself provides' that 
any dispute regarding 'the lease must be SUbmitted to 
arbitra.tion. Lease Agreement at page 10. When either the 
Applicants or the Protestant submit an indica?on that the 
question of default has been submitted to arbitration IDWR 
will stay these matters until that arbitration has been completed, 
and then reflect jn its decisions the determination of the 
arbitration panel. 

1. D.ecember 15, 2000: Prehearing Conference. At this oonferenCe the 

AppJjcants indicated that they had :filed an action for declaratory judgment 

on the Lease Agreement, Custer Co. Case No. CV·OO-lOl. 

m, December 29. 2000: mWR issues an Order Staying proceedings and 

Setting SttIf't.lS Coriference. The Order p:i:ovides~ in part, that "all contested 

case proceedings on these applications are STAYED pending resolution of 

Custer Co, Case. Sic No. CV-OO-10l, so lon.g as the Applicants exercise 

reasonable diligence in the prosecution o£that aotion/~ 

ORDER ON SHOW CAUSE HEARINGt J1'age:5 
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n. March 30, 2001: At a status conference the Applicants indicated that 

the declaratory judgment action is proceeding. A summ~ Judgment 

motion had been filed by the Protestants in Oistrict CoUl:'4 8Igtpng that the 

appropriate forum was arbitration. as proyjded by the Lease Agreement. 

The Applicants indicated that the Sl.lIIllllaty judgment motion would be 

argued within 45 days. 

o. July 2. 2001: Summary judgment argument At the February 22) 2002~ 

show cause hearing the Protestant represented that it argued in District 

Court that the Lease Agreement provided foJ' binillng arbitration" ~d 

Applicants argued in District Court that the arbitration contemplated by 

the Lease was non-binding. the Appljcants did not disagree with this 

representation at the show cause hf.'laring. 

p. September 14. 2001: The parties indicate that the District Court has 

directed them to arbitrate the Lease Agreement dispute. 

q. December 7. 2001: Prehearing Conf~rence. At the COIiference the 

Applicants indicate that they are preparing a letter to Protestants regarding 

selection of an arbitrator. :Both parties indieate that arbitration will likely 

take a least 6 months. 

t. F.,ebruary 22, 2002: At the: show cause hearing the parties indicated that 

an arbitrator $fill had not been selected. The Applicants jt)dicated that they 

would do everything wj,thiil thclr power to complete arbil1ation within 

ORDER ON SHOW CAUSE HEARINC, Page 4 
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sixty days. The Protestant indicated that six months was more realistic. 

The Protestants stated that they would accept binding arbitration. Whether 

or not the arbitration is binding and final is completely within the handS of 

the Applicants. 

CONCLUSIONS OF LAW 

1. As a part of the decision rega:rding Appli¢ation for Pemlit Nos. 72-07577 and 72-

07578~ the Director of lDWR. is required to determine whether the app1ic~oo- for the' 

pew water right pemrlts is ma.de for speculative purposes or whether the applicant has 

sufficient financial resources wjth which to complete the work involved. Idaho Code 

§ 42-203A(5)(c) and (d). See also JDAPA 37.03.0S.040.05.el and 

37.03.08.04S.0l.c.i, The Idaho Supreme Court has state~ "The appeilanigs filing an 

application for a water permit with no possessory right in the land designated as the 

pJace of use amounted to speculation :in and of itself." Lemmon v. Hardy, 95 Idaho 

778J 781 (1974). 

2. Idaho!s water right trnnsfer statutes provide that only a "person entitled to the use of 

water or owning any land to wlrlch water has been made appurtenant" may apply to 

transfer that water, I.C. § 42-108, I.e. § 42-222(}) C'MY perso~ entitled to the use 

of water whe~ represented by license ... by c1ain1s ... or by decree, who shall desire 

to c~ge the point of diversio~ place of use, period of use or nature of use of all or r- ., 

part of the water~ under the right shall first ;make application'to the department of 

wttter resources for apprtrvaI of such chmlge. I). Ownership of a legal interest in a 

water right is a prerequisite for a person's ability to change a water right Federal 

OJID:ER. ON SHOW CAUSE HEAlUNG, Page 5 
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Land Bank of Spokane v. Union C(!ntral Life o/ns. Co.~ S1 Idaho: 490~ 491 

(1931)("Before a person may have the place of use of water .chang~ he must show 

that he owns the water, or has the- right to have it chatlgecl; which must, if there is a 

dispute~ be determined in an action. for that purpose."), 

3. Applicants knew within days of filing Application for Pen:cit Nos. 72-07577 and 72w 

07578 in October 1999 that there was a dispute regarding the Lease Agreement. 'The 

existence of this dispute was reiterated to th~ many times. In November 2000 the 

Applicants were infonned in the Order Denyihg Motion to Compel that arbittation 
I • • • 

appeared to be neces$a:rY. Now~ more than two years after they were info~ed of the 

possible' default and over a year after the written decision staying this matter; 

Applicants indicate to IDWR that they would try to complete arbitration within sixty 

days of February 22~ 2002. Applicants control whether arbitration will fInally resolve 

the lease dispute. Wi1h reasonable diligence, Applicants can finally resolve the 

dispute over the Lease Agreel'llimt within six months of the FebI"UEU"Y ~;2002, show 

cause hearing. 

Base upon the foregoing it is hereby ORDERED that the Applicruat submit to 

lDWR on August 30, 2002~ :final resolution of the Lease AgreellleIrt dispute indicating 

that the Applicants have a a clear legal interest in the place (')f use to which the Permit 

Nos. 72-07577 and 72-07578 would be appurtentant, and legal authority for Transfer of 

Water :Rights No. 5647. 

OlIDER ON SNOW CAUSE HEARING, Page (} 
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Dated this 1~-!b. day of April, 2002. 

PETER R ANDERSON 
HEARING OFFICER 

NO, 1149 p, 14 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this l;t..~ day of April, 2002~ I delivered the foregoing 
OJIDER ON SHOW CAUSE REARING by U.S. mail, postage prepaid and pro~ly addressed 
to the ;following: 

William R. Honifield 
HOLLIFIELD & BEV AL, FA 
249 3M Ave. E. 
P.O-Box66 
Twin Falls, 10 83303-0066 

Broce M. Smith 
MOORE SMITH BUXTON & 
'l1JRCKE~ C1ITD 

225 North 9th Street, Suite 420 
Boise, Idaho 83702 

ORDEJt ON SHOW CAuS:E HEAR.lNG, page 7 

Allen D. Merritt 
Southern Regional Manager 
Idaho Dept. of Water Resources 
1341 Fillmore St.) Ste 200 
Twin Falls" 1D 83301 

D~Jh.~ 
DeborahJ. Gtoson7l 
.Ad.mfnistrative Assistant 
Water Allooation Bureau 



ROBERT E. WILLIAMS 

IDAHO STATE BARNO. 1693 
FREDERICKSEN, WILLIAMS & MESERVY 
117 South Adams Street 
P. O. Box 168 
Jerome, Idaho 83338 
Telephone: (208) 324-2303 I 
Facsimile: (208) 324-3135 
Attorneys for Applicants Mark L. and/or Jo Anne Lupher, 

dba Epicenter Aquaculture 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION 
FOR TRANSFER NO. 67067 (formerly 
known as 5647) and APPLICATIONS 
FOR PERMIT NOS. 72-07577 and 72-
07578 IN THE NAME OF MARK L. 
and/or JOANNE LUPHER, dba 
EPICENTER AQUACULTURE 

SOURCE: Groundwater 

COUNTY: Twin Falls 

EXCEPTIONS TO RECOMMENDED 
DEFAULT ORDER 

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER 

AQUACULTURE (hereinafter "Applicants"), through their attorney of record, Robert E. 

Williams, of the firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and pursuant 

to Rule 720 of the Idaho Department of Water Resources (IDAPA Rule 37.01.01.02(b)) 

and take exceptions to the Recommended Default Order dated November 3, 2006 

("Recommended Order"). 

The portions of the Recommended Order to which exceptions are taken are that: 

(a) the "Lease Agreement Dispute" between the parties as to lawful 

possession of the real property to which the water right applications apply has not been 

finalized, and 

(b) that the Applicant has failed to demonstrate clear legal interest in the place 

of use to which Permit No. 72-07577 and 72-07578 would be appurtenant or legal 

EXCEPTIONS TO RECOMMENDED DEFAULT ORDER, Page 1 
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authority for transfer of the water right now pending in Transfer No. 5647, formerly 

denominated 67067. 

These Exceptions are supported by the attached Brief. 

Dated this Z~r day of December, 2006. 

FREDERICKSEN, WILLIAMS, MESERVY & 

(::-CQ~SD~~' t 
\\ l\ V\/V\ 

RdBERT E. WILLIAMS 
Attorney for Applicants, Mark L. and/or 
Joanne Lupher, dba Epicenter Aquaculture 

CERTIFICATE OF SERVICE 

.. ~ 1&\. 
I HEREBY CERTIFY That on thIS day of December, 2006, I served a true and 

correct copy of the foregoing document on the person(s) whose names and addresses appear 
below by the method indicated: 

Peter R. Anderson, Hearing Officer 
Attn: Victoria Wygle 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83720-0098 
Bruce M. Smith 
Moore Smith Buxton, et al 
950 W. Bannock, Suite 520 
Boise, Idaho 83702-6118 
Karl Dreher 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83720-0098 

U.S. Mail, postage prepaid w/exhibits 

o Hand Delivery 0 Court Folder 
ITFacsimile - 208.287.6700 w/o exhibits 

o Federal Express 

ITU.S. Mail, postage prepaid w/exhibits 

o Hand Delivery 0 Court Folder 
D'Facsimile 208.331.1202 w/exhibits 

o Federal Express 
[2(U.S. Mail, postage prepaid w/exhibits 

o Hand Delivery 0 Court Folder 
GrFacsimile - 208.287.6700 w/o exhibits 

o F e ~al Express 

ROBERT E. WILLIAMS 

EXCEPTIONS TO RECOMMENDED DEFAULT ORDER, Page 2 
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ROBERT E. WILLIAMS 

IDAHO STATE BAR NO. 1693 
FREDERICKSEN, WILLIAMS & MESERVY 
117 South Adams Street 
P. O. Box 168 
Jerome, Idaho 83338 
Telephone: (208) 324-2303 
Facsimile: (208) 324-3135 
Attorneys for Applicants Mark L. and/or Jo Anne Lupher, 

dba Epicenter Aquaculture 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION 
FOR TRANSFER NO. 67067 (formerly 
known as 5647) and APPLICATIONS 
FOR PERMIT NOS. 72-07577 and 72-
07578 IN THE NAME OF MARK L. 
and/or JOANNE LUPHER, dba 
EPICENTER AQUACULTURE 

SOURCE: Groundwater 

COUNTY: Twin Falls 

APPLICANTS' BRIEF IN SUPPORT 
OF EXCEPTIONS 

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER 

AQUACULTURE (hereinafter "Applicants"), through their attorney of record, Robert E. 

Williams, of the firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and submit their 

Brief in Support of Exceptions to the Recommended Default Order, dated November 3, 2006. A 

copy of the Recommended Default Order is attached hereto as EXHIBIT A. Exceptions were 

made pursuant to IDWR Rule 720 (IDAPA Rule 37.01.01.02(b)), on the 2ih day of December, 

2006. 

INTRODUCTION 

Applicants do not contest the Hearing Officer's recitation of the procedural history in the 

Recommended Default Order, as far as it went. Supplementing this procedural history, the 

Applicants filed a Petition for Reconsideration on the 1 i h day of November, 2006. The Hearing 

Officer issued an Order Denying Petition for Reconsideration on December 7, 2006, a copy of 

APPLICANTS' BRIEF IN SUPPORT OF EXCEPTIONS, Page 1 
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which is attached hereto as EXHIBIT B. However, Applicants do contest the conclusions of the 

Hearing Officer that present circumstances fail to demonstrate that Applicants have a "clear legal 

interest" in the place of use to which the Applications Nos. 72-07577 and 72-07578 would be 

appurtenant and that Applicants lack legal authority to bring the transfer proceeding pending 

under Transfer No. 67067 (formerly known as 5746). Applicants believe the Hearing Officer to 

have erred in these conclusions for the following reasons: 

A. THE ApPLICANTS ARE LAWFULLY IN POSSESSION OF THE REAL PROPERTY UNDER A 

WRITTEN LEASE. 

Dismissal of the state court action regarding the disputed Lease Agreement leaves the 

Applicants in lawful possession of the real property to which the Application for Permits Nos. 

72-7577 and 72-07578 apply. Applicants have been in possession of the real property under a 

written Lease Agreement, a copy of which is attached hereto as EXHIBIT C, for more than twelve 

(12) consecutive years. Further, after the three (3) years remaining under the initial lease term 

expire, the Lease Agreement gives Applicants the right to extend the lease for another fifteen 

(15) year term if such notice is given prior to July 1,2008. Applicants currently intend to 

exercise their right to extend. Because of the dismissal of the state court action, there is no 

longer a pending dispute between the parties regarding the Lease Agreement and, therefore, there 

is no dispute to resolve as to Applicants' right to possession. 

The counterclaim in the state court action alleged various breaches and defaults under the 

Lease Agreement. A copy of the pleading containing the counterclaim is attached hereto as 

EXHIBIT D. Like Applicants' claims for declaratory jUdgment and damages, the Protestants' 

claims for breach of the Lease have been dismissed. A copy of the District Court's Order of 

Dismissal is attached hereto as EXHIBIT E. There is therefore no current unresolved dispute as to 

Applicants' right to possession of the real property. Applicants are currently lawfully in 

possession of the real property which is directly related to the water right appropriation and 

transfer applications, which right runs for a continuous period of thirty (30) years from its 

inception. No action has ever been brought or is now pending to remove the Applicants from the 

real property. The Hearing Officer is clearly incorrect in his conclusion that the pending 

application should be dismissed for failure to resolve questions as to the right to the possession 

APPLICANTS' BRIEF IN SUPPORT OF EXCEPTIONS, Page 2 
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of the real property to which the water rights apply, because no such dispute currently exists, and 

Applicants are in possession. 

B. EVEN IF DISPUTES OVER THE LEASE AGREEMENT WERE STILL PENDING, THE 

DISPUTES Do NOT DEPRIVE THE DEPARTMENT OF WATER RESOURCES OF THE 

ABILITY To PROCESS THE ApPLICATIONS. 

Resolutions of disputes regarding the Lease Agreement were not necessary prerequisites 

to the Department's proceeding on the Applicants' pending applications. The necessity of 

proving a possessory interest in land, either from which water is diverted, or on which it is to be 

put to beneficial use, is two fold: 

1. To protect the private property owner's right to exclusive use and possession of 

the land. Bassett v. Swenson, 51 Idaho, 5 P.2d 722, 723-724 (Idaho 1931); and 

2. To prevent bad faith delay and speculative purposes. Lemmon v. Hardy, 95 Idaho 

778, 781, 519 P.2d 1168 (1974). 

The Lemmon court emphasized the Idaho doctrine of discouraging the seeking of water 

permits for speculative purposes. The lack of a possessory interest in the property is identified by 

the court as a per se indication of speculation. The Applicants' right to continue possession of 

the real property for a thirty (30) year period, presently unchallenged by the Protestants, does not 

meet the Lemmon standard for speCUlation. Additionally, IDAPA 37.03.08.045.01(c) also 

provides in pertinent part that: 

... speculation for the purpose of this rule is an intention to obtain a permit to 
appropriate water without the intention of applying the water to beneficial use 
with reasonable diligence ... " 

No speCUlation, within the court and regulation definitions has been shown to have been 

committed by the Applicants. Dismissal of the pending Applications does not protect the 

interest of the Department of Water Resources or the public in avoiding speculation or 

avoiding trespass onto a private property owner's land, as prohibited by the Bassett and 

Lemmon cases, supra, because there is no speculation. 

Transfer number 67067 (tka 5647) seeks the change of the permissible place of 

use to the actual portion of the real property upon which the fish raising works have been 

APPLICANTS' BRIEF IN SUPPORT OF EXCEPTIONS, Page 3 
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constructed. This is a technical transfer. The authority of the Lessee to engage in this 

transfer is clearly implied by the terms of the Lease Agreement which unambiguously 

contemplates the Applicants' ability to use the real property for the rearing offish for the 

duration of the lease term. Not permitting the Applicants' transfer amending the place of 

use to comply with that which has been constructed and used upon the grounds, in the 

absence of the Protestants wanting to do so, deprives the Lease Agreement of all 

meaning. 

The Lease Agreement clearly demonstrates the right of the Applicants to the use 

of the water which is a prerequisite to bringing an application for transfer. See Idaho 

Code § 42-108 and I.e. §42-222(1). The statutory standards having been met, 

Applicant's water transfer application should be processed. 

C. EFFORTS HAVE BEEN MADE To RESOLVE DISPUTES BETWEEN THE PARTIES 

AND INFORMATION HAS BEEN PROVIDED To IDWR UPON ITS REQUEST. 

From 2002 to the present date, the parties have engaged in discussions regarding 

the resolution of various disputes between them. In 2002, a lengthy mediation was. held 

with Judge Daniel Hurlbutt. Several proposals to resolve disputes were promulgated by 

each of the parties with no final resolution. In the meantime, Applicants have remained 

in possession of the real property for more than twelve (12) years under the terms ofthe 

Lease Agreement. There is no proceeding pending which challenges the Applicants' right 

to the lawful possession of the real property because the state court action has been 

dismissed. See EXHIBIT E attached hereto. 

Because of Applicants' continued possession of the real property, their present 

possession of the real property, and their contractual right to extend the right to 

possession for another eighteen (18) years beyond 2006, there is no present dispute which 

needs to be resolved as to Applicants' continued rights to the possession of the real 

property underlying the two (2) appropriation and one (1) transfer proceeding. 

Applicants did, on the 25th day of September, 2006, submit, in response to 

requests from the Idaho Department of Water Resources, a substantial amount of 

technical information regarding the pending water right appropriation matter in this 

APPLICANTS' BRIEF IN SUPPORT OF EXCEPTIONS, Page 4 
\\Ws4\c\data\Lupher\Exceptions to Rec Default Order Brief 12 27 06.doc 



proceeding and two (2) other water right appropriation applications filed by the 

Applicants. The materials were compiled at considerable expense with the assistance of 

Brockway Engineering, Twin Falls, Idaho. Because the materials are voluminous, they 

are not attached to this petition. The original documents were filed with the Department 

of Water Resources in September, 2006. A description of the documents provided, by 

title, is as follows: 

Exhibit A. 

Exhibit B. 

Exhibit C. 

Exhibit D. 

Exhibit E. 

Exhibit F. 

Exhibit G. 

Facility Design 

Existing water right license 72-7209 and pending application 
summanes 

Effect on existing water rights 

C.1. Map - Active Water Right Licenses & Decrees in Vicinity 
C.2. IDWR Active Water Right Listing ("Warm Springs") 

Information relative to sufficiency of water supply 

D.1. Tilapia Production 
D.2. Water Quantity & Quality Requirements for Channel 

Catfish Hatcheries 

Information relative to good faith, delay or speculative purposes 

E.1. Existing Lease Agreement & Survey 
E.2. EP A NPDES Permit ID-002826-6 & related documents 

Information relative to financial resources 

F .1. Current financial statement - Mark L. & JoAnne W. 
Lupher dba Epicenter Aquaculture 

F.2. Additional facility estimated construction costs 

Information relative to conflict with the local public interest 

G.1. Letter of comment from Idaho Department of 
Environmental Quality 

G.2. Letter of comment from Idaho Department of Fish & Game 
(2) 

G.3. Letter of comment from Custer County Commissioners 
GA. Recommendation of Water master (RE: 72-7479) 
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CONCLUSION 

Applicants have a clear, undisputed right to the possession of the real property 

underlying the pending applications. The dismissal of the state court action means there 

is no longer a dispute in existence as to the Applicants' rights to possession. This 

possessory right entitles the Applicants to have their applications for appropriation and 

transfer processed. The Department should rescind the Recommended Order of Default 

and set the two (2) appropriation filings and the single transfer filing now pending for 

hearing at a time and place convenient to the assigned Hearing Officer and the parties. 

RESPECTFULLY SUBMITTED THIS 2ih day of December, 2006. 

FREI}RR:I~~~EV,ILLI~MS & MESERVY 

\ )) \/111 ttL 
" JII ~vv 

Attorneys for Applicants, Mark L. and/or 
Joanne Lupher, dba Epicenter Aquaculture 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY That on this 27th day of December, 2006, I served a true and 
correct copy of the foregoing document on the person(s) whose names and addresses appear 
below by the method indicated: 

Peter R. Anderson, Hearing Officer 
Attn: Victoria Wygle 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83720-0098 
Bruce M. Smith 
Moore Smith Buxton, et al 
950 W. Bannock, Suite 520 
Boise, Idaho 83702-6118 
Karl Dreher 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83720-0098 

U.S. Mail, postage prepaid 
o Hand Delivery 0 Court Folder 
l:a1<'acsimile - 208.287.6700 w/o exhibits 

o Federal Express 

121 U.S. Mail, postage prepaid 
o Hand Delivery 0 Court Folder 
01'acsimile 
o Federal Express 

. S. Mail, postage prepaid 
o Hand Delivery 0 Court Folder 

acstrnile - 208.287.6700 w/o exhibits " , , \ P Federal }c r ss, 

ROBERT E. WILLIAMS 

APPLICANTS' BRIEF IN SUPPORT OF EXCEPTIONS, Page 6 
\\Ws4\c\data\Lupher\Exceptions to Rec Default Order Brief 12 27 06.doc 



EXHIBIT A 



BEFORE THE DEPARTlVIENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 
TRANSFER NO. 67067 (fonnerly known 
as 5647) and APPLICATIONS FOR 
PERNlIT NOS. 72-07577 and 72-07578 
IN THE NAME OF MARK L. and/or 
JOANNE LUPHER, dba EPICENTER 
AQUACULTURE 

) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

IDAPA 37.01.01.700 provides, in part, that: 

RECOMlVIENDED 
DEFAULT ORDER 

If an applicant ... fails to respond to a written infOlTIlation inguiry, the 
presiding officer may serve upon all parties a notice of a proposed default 
order denying the application .... 

(Emphasis added). This language provides the Hearing Officer grounds for denying the 

applications if an applicant fails to provide infonnation requested by the Hearing Officer. 

On August 23, 2002, an Order was issued in this matter requiring that Mark L. 

and/or Joanne Lupher, DBA Epicenter Aquaculture ("Applicants") submit to the Idaho 

Department of Water Resources (IDWR) within 72 hours of the date upon when the 

mediation of the disputes between the parties before Daniel C. Hurlbutt was concluded, 

final resolution of a Lease Agreement dispute indicating that the Applicants had a clear 

legal interest in the place of use to which Pennit No. 72-07577 and No. 72-07578 would 

be appurtenant and that Applicants have legal authority for transfer of Water Right No. 

5647, or to otherwise advise IDWR that all issues involved in the CUlTent proceedings 

before IDWR had been resolved. That mediation arose out of a district court case 

Applicants filed to declare their interest in the Lease Agreement which purports to give 
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them the real property interest supporting their applications. Lupher v. Monwmoth et.al., 

Custer County case no. CV-2000-101. 

At a March 14, 2003, status conference the p31iies to tIns matter indicated that 

following mediation on October 16, 2002, the Lease Agreement dispute had not been 

resolved, but that resolution appeared likely, and that a settlement agreement would be 

provided to the IDwK. soon, possibly within ten days of the conference. 

Both parties later indicated in status repOlis filed with IDWR that final resolution 

of the Lease Agreement dispute had not been reached. 

Because of Applicants failure to respond to the information inquiry in the Order 

the Hearing Officer gave them Notice of Proposed Default Order on March 19,2004, that 

a default was proposed to be entered for their failure to respond. 

Applicants filed a Petition in Opposition to Issuance of Proposed Default Order 

on April 5, 2004. The primary factual basis opposing the proposed default in the Petition 

was that the failure to submit a final resolution of the lease agreement dispute is equally 

the responsibility of the Protest311t. The exlnbits attached to the Applicants' Petition 

support factual assertion in one sense-they demonstrate an equal lack of diligence on 

both the part of the Applicants and the Protestant in resolving the Lease Agreement 

dispute that has been apparent since October 1999. But the Petition shows no attempt by 

the Protestant to frustrate diligent resolution of the Lease Agreement dispute. The duty to 

exercise reasonable diligence in tIns administrative proceeding lies with the Applicant. 

Initially, even though declining to issue a default order, the Hearing Officer noted 

that a default would not be a harsh result in this matter. The only harm they would suffer 

by the dismissal of Transfer No. 67067 would be the loss of their filing fee. They could 
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simply re-file this application for transfer upon resolution of the Lease Agreement 

dispute. The dismissal of Application for Pemnt Nos. 72-07577 and 72-07578 would 

result in the loss of both filing fees and priority. 

In April 2004 the Hearing Officer stated: 

There appears to be little reason, however, to force the Lupher's to 
lose their filing fee. Leaving these applications in IDWR's records would 
not appear to entail much cost to IDWR. Allowing the Applicants' to 
maintain their priority, however, does lessen their incentive to diligently 
resolve the Lease Agreement dispute and damages the ability of more 
diligent water appropriators to put water to beneficial use without being 
subject to the priorities of derelict applicants. I.e. §42-204 provides a 
means to resolve tIns problem by providing that the priority of the right 
initiated by an application shall be determined by the date of receipt of 
needed information. 

Based upon tills language tIns matter was stayed on April 9, 2004. 

On January 27, 2006, that district court action was dismissed for inactivity. 

Exhibit A to tills Recommended Default Order. There now appears to be no activity by 

Applicants to resolve the Lease Agreement dispute. 

The Hearing Officer has determined that he will revisit the Notice of Proposed 

Default Order. It now appears that even the loss of priority was insufficient incentive to 

force the Applicant's to fmally resolve the Lease Agreement dispute. Because 

Applicants had already lost the priority of their water right application, the only harm in 

entering a default order in tIns matter will be the loss of the Applicant's filing fees. The 

loss of those fees is appropriate when IDWR has been left with open-ended Applications 

and the costs of processing tIns contested case. As with the district court. at some pQinta 

resolution must be diligently pursued in good faith by the Applicants. That has not 

occurred in tills matter. 
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RECOMUvlliNDEDORDER 

Based upon the failure of Mark L. and/or Joanne Lupher, DBA Epicenter 

Aquaculture to respond to the information inquiry requesting that they submit to ID\vK 

final resolution of the Lease Agreement dispute indicating that the Applicants have a 

clear legal interest in the place of use to which the Permit Nos. 72-07577 and 72-07578 

would be appurtenant, and legal authority for Transfer of Water Rights No. 5647 (67067) 

it is ORDERED that Application for Permit Nos. 72-07577 and 72-07578 and 

Application for Transfer of Water Right No. 5647 (67067) are DENIED. 

PROCEDURAL RIGHTS 

TIns is the Recommended Decision and Order of the Hearing Officer. It will not 

become final without action of the Director of the Idaho Department of Water Resources. 

Any party may file a petition for reconsideration of this recommended order with the 

Hearing Officer within fourteen (14) days of the service date of tIlls order. The Hearing 

Officer will dispose of any petition for reconsideration witIlln twenty-one (21) days of its 

receipt, or the petition will be considered denied by operation of law. See Section 67-

5243(3) Idal10 Code. 

Witlnn fourteen (14) days after (a) the service date of tIlls recommended order, (b) 

the service date of a denial of a petition for reconsideration from tIlls recommended 

order, or (c) the failure witllln tvventy-one (21) days to grant or deny a petition for 

reconsideration from tIlls recommended order, any party may in 'WTiting support or take 

exceptions to any part of tIlls recommended order and file briefs in support of the party's 

position with the Director or Director's designee on any issue in the proceeding. If no 
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party files exceptions to the recommended order with the Director or Director's designee, 

the Director or Director's designee will issue a final order within fifty-six (56) days after: 

1. The last day a timely petition for reconsideration could have been filed with 

the hearing officer; 

11. The service date of a denial of a petition for reconsideration by the hearing 

officer; or 

iii. The failure within twenty-one (21) days to grant or deny a petition for 

reconsideration by the hearing officer. 

Written briefs in support of or taking exceptions to this recommended order shall 

be filed with the Director or Director's designee. Opposing parties shall have fourteen 

(14) days to respond. The Director or Director's designee may schedule oral argument in 

the matter before issuing a fmal order. The Director or Director's designee will issue a 

final order within fifty-six (56) days of receipt of the written briefs or oral argument, 

whichever is later, unless waived by the parties or for good cause shown. The agency 

may remand the matter for further evidentiary hearings if further factual development of 

the record is necessary before issuing a final order. 

Dated this 3 "J day of November 2006. 
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HEARlNG OFFICER 



CERTIFICATE OF SERVICE 

I' HEREBY CERTIFY that on this3t4ay of November 2006, I delivered the 
foregoing RECOlVL.Y!ENDED DEFAULT ORDER by U.S. mail, postage prepaid and 
properly addressed to the following: 

BRUCE M. SMITH 
MOORE SMITH BUXTON & TURCKE, CHTD 
225 NORTH 9TH STREET, SUITE 420 
BOISE, IDAHO 83702 

ROBERT E WILLIAMS 
FREDERICKSEN WILLl.AJ.\1S & IvlESSERVY 
PO BOX 168 
JEROIvlE ID 8333.8 
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Victoria Wigle 
Administrative Assista to the Director 
Idaho Department of Water Resources 
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CIJSTEH 
IN TI-lE DISTRICT COURT OF THE SEVENTH mDICIAL DISTRld~,~,HO 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER 

l'IlAF1( UJPHER and]O Al'.JNE W. 
LUPHER, husband and wife, 

P lain tiffs, 

vs. 

LOIS VON MORGANROTH, successor in 
Interest to INGRAM WARM SPRINGS 
RANCH; LOIS, INC., an unknown entity; 
L&M ANGUS RANCH, INC., an unknov,rn 
Entity; JOHN DOES 1-15; JANE DOES 
1-15; CORPORATIONS A-Z; LIMITED 
PARTI~ERSHIP 20-25; LOIS, LLC 40-50; 
A ... nd their heirs, successors and assigns, 

Defendants. 

LOIS VON MORGANROTH, 

Counterclaimant, 

vs. 

MARK LUPHER and JO ANNE W. 
LUPHER, husband and wife, d/b/a Epicente 
Aquaculture, 

Counterdefendants. 

LUOb Ji~~J 30 PH [2: 0 I 

RECEIVED 

JAN :i 1 2006 

BY: 

ORDER DISMISSING CASE 

WHEREAS the above-captioned matter has been inactive for a period greater 
than six (6) months; and 

WHEREAS the Clerk of Court served a notice of pending dismissal on December 
13,2005; and 

WHEREAS the Court has received an Affidavit in Support of Retention on 
Calendar from Robert E. Williams, Esq. in response to said notice, and the court having 
reviewed the affidavit and finding that good cause does not exist for the retention of the 
above-captioned matter; 

Notice of Pretrial Hearing 



NOW, THEREFORE, the court hereby dismisses the above-captioned matler, 
without prejudice, pursuant to I.R.C.P. 40(c). 

So ,Ordered. 

DATED this ~ day ofJanuary, 2006. 
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Certificate of Service 

I HEREBY CERTIFY .that a true and conect copy of the foregoing Order was this 

'1vtl~day of January, 2006, served upon the individuals as indicated: 

Bruce Smith 
Moore Smith 
225 N 9th, Ste 420 
Boise, ID 83702 

Robert E. Williams, Esq. 
117 South Adams Street 
P.O. Box J 68 
Jerome, ID 83338 

Order Dismissing Case 

[ ] U.S. l\liail, postage prepaid 

ftP U.S. Mail, postage prepaid 

Clerk of the Comi 

By: 

3 



EXHIBITB 



BEFORE THE DEP ARTlVIENT OF "YATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 
TRANSFER NO. 67067 (fonnerly known 
as 5647) and APPLICATIONS FOR 
PERNIIT NOS. 72-07577 and 72-07578 
IN THE NAME OF lVIARK L. and/or 
JOANNE LUPHER, dba EPICENTER 
AQUACULTURE 

) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

ORDER DENYING 
PETITION FOR 
RECONSIDERATION 

The Petition for Reconsideration of Recommended Default Order filed by the applicants 

in this matter on November 17, 2006, is hereby DENIED pursuant, in part, to the findings 

in the attached Exhibit A. 

Dated this & day of December, 2006. 

Peter R. Anderson 
Hearing Officer 

ORDER DENYING PETITION FOR RECONSlDERA TION - I 



CERTIFICATE O~ERVICE 

I HEREBY CERTIFY that on this-Iday of December 2006, I delivered the 
foregoing document by U.S. mail, postage prepaid and properly addressed to the 
following: 

BRUCE M. SMITH 
MOORE SMITH BUXTON & TURCKE, CHTD 
950 W BANNOCK STE 520 
BOISE, IDAHO 83702 

ROBERT E WILLIAMS 
FREDERICKSEN WILLIAMS & :NLESSERVY 
PO BOX 168 
JEROME ID 83338 

Victoria \\Tigle 
Administrative Assistant to the Director 
Idaho Department of Water Resources 
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REF ORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE l\1ATTER OF APPLICATION FOR 
TRANSFER NO. 67067 (fonnerly known 
as 5647)and APPLICATIONS FOR 

. PERlvlIT NOS. 72-07577 and 72-07578 
IN THE NAME OF MARK L. and/or 
JOANNE LUPHER, dbaEPICENTER 
AQUACULTURE 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER ON SHOW CAUSE 
HEARING 

FINDINGS OF FACT 

1. This matter involves for Application for Pennit Nos. 72-07577 and 72:.07578 and 

Transfer of Water Rights No. 5647 in the name of and Mark 1. Lupher and Jo Anne 

W. Lupher dba Epicenter Aquaculture (the ';'Applicants"). The Applicanfs interest in 

the property upon which the applied-for pennits would be developed, and fueir 

interest in the water right to be transferred is pursuant to a lease dated July 1, 1994 

between Ingram \Vann Springs Ranch and Mark Lupher and Jo Anne W. Lupher (the 
- . 

"Lease Agreement"). 

2. The following chronology applies to the processing of Application for Pennit Nos. 

72-07577 and 72-07578 and Transfer of Water Rights No. 5647 and the Applicant's 

leasehold interest in the place of use in question: 

a. July 1. 1994: Lease Agreement effective. 

EXHIBIT A 



b. October 1 L 1999: Date of a Notice of Default under the "Default" 

provision on page 11 of the Lease Agreement sent by L& !vI Angus Ranch, 

successor to the mgrrurts, to the Applicants. 

c. October 14. 1999: Application for Pennit Nos. 72-07577 and 72-07578 

fully submitted to IDWR. Both Applications indicate that the 

"arrangement enabling the applicant to make this filing" is the Lease 

AgreemenL 

d. December 14, 1999: Transfer of Water Rights No. 5647 fully submitted 

to IDWR. The Transfer indicates that the document which shows the 

Applicants ownership of the water right to be transferre~ Water Right 

License No. 72 .. 07209, is the Lease Agreement. 

e. January 10.2000: Protests to Application for Pennit Nos. 72-07577 

and 72-07578 filed by L & M Angus Ranch. 

[ February 17.2000: Protest to Transfer of Water llights No. 5647 filed 

by L & M Angus Ranch (the ~'ProtestanC). 

g. June 15, 2000: Date of letter from the Protestant notifYing the Applicants 

that they continue to be in default under the lease. 

h. June 21. 2000: Joint prehearing conference held by IDWR regarding 

Application for Pennit Nos. 72-07577 and 72-07578 and Transfer of 

Water Rights No. 5647. The Protestant argued that IDWR could not 

approve the Applications and Transfer because the Lease Agreement was 

in default andlor the Applicants did not O\vn the land. 

1. July 5, 2000: IDWR issues order authorizing discovery. 
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j. October 5.2000: Protestants file a Motion to Compel Discovery. 

k. November 14.2000: IDvVR issues its Order Denying .Alotion 10 Compel. 

IDVVR indicated to the parties, regarding the question of whether or not the, 

Applicants had defaulted upon their lease, that: 

IDWR is fully aware that this issue is crucial to the Applicants; 
ability and authority, or not, to proceed 'with these 
Applications. Resolution of this question, however, is better 
left to another forum and discovery under that forum's 
authority. See e.g, Federal Land Bank of Spokane v. Union 
Central Life Ins. Co., 51 Idaho 490, 491 (1931)("Before a 
person may have the place of use of water changed, he must 
show that he owns the water, or has the right to have it 
changed, which must, if there is a dispute l be determined in an 
action for that purpose.") In fact, the lease itselfprovides1that 
any dispute regarding the lease must be submitted to 
arbitration. Lease Agreement at page 10. When either the 
Applicants or the Protestant submit an indication that, the 
question of default has been submitted to arbitration IDVlR 
will stay these matters until that arbitration has been completed, 
and then reflect in its decisions the determination of the 
arbitratjon panel. 

L December IS. 2000: Prehearing Conference. At this conference the 

Applicants indicated that they had filed an action for declaratory judgment 

on the Lease Agreement, Custer Co. Case No. CV-OO-lOl. 

m. December 29. 2000: IDWR issues an Order Staying proceedings and 

Setting Status Conftrence. The Order provides, in part; that "all contested 

case proceedings on these applications are STAYED pending resolution of 

Custer Co. Case. Sic No. CV-00-I01, so long as the Applicants exercise 

reasonable diligence in the prosecution of that action." 



n. March 30. 2001: At a status conference the Applic311ts indicated that 

the declaratory judgment action is proceeding. A summa0' judgment 

motion had been filed by the Protestants in District Court, arguing that the 

appropriate forum was arbitration, as provided by the Lease Agreement. 

The Applicants indicated that the SUIDIDary judgment motion would be 

argued 'Within 45 days. 

o. Julv.2. 2001: Summary judgment argument. At the February 22~ 2002, 

shaw cause hearing the Protestant represented that it argued in District 

Court that the Lease Agreement provided for binding arbitration, and 

Applicants argued in District Court that the arbitration contemplated by 

the Lease was non-binding. The Applicants did not disagree ~th this 

representation at the show cause hearing. 

p. September 14. 2001; The parties indicate that the District Court has 

directed them to arbitrate the Lease Agreement dispute. 

q. December 7. 2001: Prehearing Conference. At the conference the 

Applicants indicate that they are preparing a letter to Protestants regarding 

selection of an arbitrator. Both parties indicate that arbitration will likely 

take a least 6 months. 

r. Februarv 22,2002: At the, show cause hearing the parties indicated that 

an arbitrator still had not been selected. The Applicants indicated that they 

would do everything within their power to complete arbitration v.ithin 
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sixty days. The Protestant indicated that s1x mon'LJ.:is was more realistic. 

The Protestants stated that they would accept binding arbitration. Vlhether 

or not the arbitration is binding and final is completely within the hands of 

the Applicants. 

CONCLUSIONS OF LA W 

1. As a part of the decision regarding Application fOT Permit Nos. 72-07577 and 72-

07578, the Director of IDWR is required to determine whether the application for the 

new water right permits is made for speculative purposes or whether the applicant has 

sufficient financial resources wjth which to complete the work involved. Idaho Code 

§ 42-203A(5)(c) and (d). See also IDAPA 37.03.08.040.05.e.i and 

37.03.0S.04S.01.c.i. The Idaho Supreme Court has state~ ""The appellant's filing an 

application for a water permit with no possessory right in the land designated as the 

place of use amounted to speculation in and of itself." Lemmon v. Hardy, 95 Idaho 

778, 781 (1974). 

2. Idaho's water right transfer statutes provide that only a aperson entitled to the use of 

water or owning any land to whjch water has been made appurtenant" may apply to 

transfer that water. I.e. § 42-108, I.e. § 42-222(1) ('"Any person, entitled to the use 

of water whether represented by license ... by claims ... or by decree, who shall desire 

to change the point of diversion, place of use, period of use or nature of use of all or 

part of the water, under the right shall first make application to the department of 

water resources for approval of such change."). Ownership of a legal interest in a 

water right is a prerequisite for a person's ability to change a water right. Federal 
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Land Bank of Spokane v. Union Central Life Ins. Co., 51 Idaho· 490, 491 

(1931)("Before a person may have the place of use of water changed~ he must show 

that he OW11S the water, or has the right to have it changed, which mllst, if there is a 

dispute, be detennined in an action for that purpose."). 

3. Applicants knew within days ofming Application for Permit Nos. 72-07577 and 72-

07578 in October 1999 that there was a dispute regarding the Lease Agreement. The 

existence of this dispute was reiterated to them many times. In November 2000 the 

Applicants were informed in the Order Denying Motion to Compel that arbitration . 

appeared to be necessary. Now, more than two years after they were inf0!ffied of the 

possible· default and over a year after the written decision staying this matter, 

Applicants indicate to ID\VR that they would try to complete arbitration within sixty 

days of February 22, 2002. Applicants control whether arbitration will finally resolve 

the lease dispute. With reasonable diligence, Applicants can finally resolve the 

dispute over the Lease Agreement within six months of the February 22~:2002, show 

cause hearing. 

Base upon the foregoing it is hereby ORDERED that the Applicant submit to 

IDWR on August 30, 2002~ fmal resolution of the Lease Agreement dispute indicating 

that the Applicants have a a clear legal interest in the place of use to which the Permit 

Nos. 72-07577 and 72-07578 would be appurtentant, and legal authority for Transfer of 

Water Rights No. 5647. 



Dated this il~ day of April, 2002. 

CZ1y7,<L~~ 
PETER R. ANDERSON 
HEARING OFFICER 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this [,;(4 day of April, 2002, I delivered the foregoillg 
ORDER ON SHOvV CAUSE HEARING by U.S. mail, postage prepaid and properly addressed 
to the following: 

William R. Hollifield 
HOLLIFIELD & BEV AL, P A 
249 3RD Ave. E. 
P.O. Box 66 
Twill Falls, ID 83303-0066 

Bruce M. Smith 
MOORE SMITH BUXTON & 

TIJRCKE,CHTD 
225 North 9th Street, Suite 420 
Boise, Idaho 83702 

Allen D. Merritt 
Southern Regional Manager 
Idaho Dept. of Water Resources 
1341 Fillmore St., Ste 200 
Twin Falls, ill 83301 

btAb.yAjk~ 
Deborah J. GibsonV 

Ad:rninistrative Assistant 
Water Allocation Bureau 
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LEASE AGREEI-iENT 

THIS AGREEMENT is made and entered into effective as of 

the 1st day of July, 1994,' by and beb.,reen INGRA!vJ t1JARt1 SPRINGS 

RANCH, a Partnership, herein referred to as "Lessor" or "Lessors" 

and MARK LUPHER MID JO ANNE W. LUPHER, husband and wife, residing 

at HC 61 Box 3016, Challis, Idaho 83226, herein referred to as 

"Lessee" or "Lessees". 

WITNESSETH: 

The Lessor has leased and by these presents does lease 

unto the Lessee on the terms herein mentioned the real property 

located in Custer County, Idaho, described as follows: 
, 

40 acres located on the Ingram Warm Springs Ranch as 
follows: 

40 acres to be selected by Lessees at their sole and 
separate discretion on or before the 1st day of July, 
1995, from the following described tract of land: 

Township 12 North, Range 20 East, Boise Heridiafi 
NW~ SW!.j Section 10 
S1-J~ SE~ Section 4 
NW~ NE~ Section 9 
NE~ NE~ Section 9 
SW~ NW!:{ Section 10 
NW~ SW\ Section 10 

Township 13 North, Range 20 East, Doise Meridian 
NE~ NE!:{ Section 
SE1.{ NE1.{ Section 

The selected lands 
separate contiguous 
to by Lessors. 

32 
32 

shall be in no more than three 
tracts unless otherwise consented 

TOGETHER WITH all appurtenances, to have and to hold 

the said premises with the appurtenances thereon from the 1st day 

of July, 1994. 



- ;1 ) 

LESSOR: The parties agree that Lessor may for 

whatever reason transfer the leased lands to a new or different 

entity or person and that so long as it is clearly understood 

that such new entity is taking the lands subject to the terms of 

this lease, the transfer or assignment will not be objected to by 

Lessees. In fact, Lessee understands that Lessor intends to 

assign or transfer the leased lands and this lease to partner, 

Timothy Ingram, or to an entity designated by him. 

TERtI: The term of thi s Lease shal ~ be f rom July 1, 

1994 to July I, 2009. This Lease may be renewed for another 15-

year term if written notice of intent to extend the Lease is 

provided bv Lessee to Lessor no later than July 1, 2008. If no 

such notice is given, then this Lease shall terminate on midnight 

of July 1, 2009, and Lessee shall promptly vacate the premises. 

PURPOSE: Lessee is leasing the real property for the 

purpose of fish propagation. 

RENTAL: Lessee agrees to pay to the Lessor as rent for 

said premises 50% of all profits arising from the sale of fish 

products grown or processed on the leased property. 

For the purpose of this agreement, profit shall be 

computed by subtracting from gross receipts all operating 

expenses directly incurred in the production of fish products. 

It is further agreed that the Lessee's compensation will be his 

50% of the profits. 

LEASE AGREEHENT 
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Further that Lessee, Mark Lupher, will not 



charge to the above expenses for his work as manager of the fish 

propagation business to be established on the leased site. 

Lessor must apply any and all payments from profits 

first toward the cost of leasehold improvements. Lessor's excess 

share of profit over and above the cost of such improvements 

shall be paid to Lessor in cash. For valuation purposes, the 

value of leasehold improvements shall be the cost of construction 

of said improvements to Lessee. The attached Exhibits "A" and 

"B" shall govern the interpretation of this section in regard to 

Gross Sales, Allowable Expenses and Leasehold Improvements. 

Profits "as used herein shall be determined by deducting Allowable 

Expenses from Gross Sales. This interpretation of income and 

expenses shall not necessarily be related to income pr allowable 

expense for tax "purposes. Additions or deletions to Exhibits "Air 

and "B" shall be accomplished only upon the mutual consent of the 

parties. 

All payments due Lessor shall be due and payable by the 

10th day of the month following Lessee's receipt of said funds. 

Lessees shall provide an accounting monthly on or before such 

date in regard to cost of improvements and the credits given 

Lessors for their share of profits. 

INSPECTION OF BOOKS AND RECEIPTS: Lessor may inspect 

Lessee's financial books and receipts which will be kept on the 

premises. Inspection will be subject to reasonable notice of not 

less than 12 hours. 

LEASE AGREEMENT 
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RESIDENTIAL SITES: Lessor will supply sufficient real 

property to enable Lessee to establish two (2) residential sites 

on the leased property. These sites shall be located in such a 

manner as not to interfere with access to hydropower facilities 

or ingress and egress from the leased real property or interfere 

with agricultural uses or facilities. 

POWER AND ELECTRICAL: Lessee shall pay all power and 

utility expenses incurred on-~he leased real property. However r 

cost of utility construction shall be considered a reimbursable 

leasehold improvement as defined in Exhibi t liB II • Power and 

utility expenses are to be included as one category of the 

aforementioned expenses to be deducted from gross receipts. 

GEOTHERJ.'·LA..L l\jATER RIGHT: Lessor shall prov~de to Lessee 

the natural flow of geothermal water pursuant to License #72-7209 

(copies attached as Exhibits "C" r "D" rand "E") to enable Lessee 

to use geothermal water for fish propagation. It is understood 

that Lessor currently has in operation a hydropower plant from 

the sarne geothermal source. Lessee agrees not to interfere with 

said source in any manner which will decrease income to Lessor. 

Specifically, Lessees agree that they will allow nothing to be 

done on the premises which will cause the water level at the 

spring source to be raised above the normal level given the 

present and existing situation. Further, it is agreed that 

Lessees will at all times put at least an equal or greater amount 

of water back into the existing hydro canal compared to the 
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amount diverted or used by Lessee. For the purpose of fulfilling 

this requirement Lessees may utilize the seeps or springs flowing 

upon the leased premises .. All water will be returned upstream 

from the hydro-plant or facility. If Lessor's income from the 

hydropower plant does decrease due to Lessee's use of the 

geothermal water or because of Lessees use of the property, 

Lessee shall reimburse Lessor for its actual loss. Lessee shall 

also be fully responsible for any and all damage or loss caused 

Lessor from its operation including but not limited to pollution, 

waste water quality and other damage. 

WATER FOR OTHER USES: All water used for residential 

purposes or any use other than fish propagation shall be taken 

from wells and Lessees shall meter such use and pay Lessor at the 

rate of $1.00 per thousand gallons for all water used unless 

otherwise agreed. 

INSPECTION OF PREMISES: Lessor or Lessor's agent may 

inspect the leased premises at reasonable times and upon 

reasonable notice. 

NEW CONSTRUCTION: Lessee shall submit the plans for 

any new construction or development to be undertaken on the 

leased premises to Lessor for Lessors approval prior to 

commencement of any project or improvement. Lessor agrees to 

only deny such request upon the basis of what may be determined 

to affect Lessors hydro income. 
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FENCE: Lessor shall construct and maintain a fence 

surrounding the leased real property in order to keep Lessor's 

livestock from entering the leased premises. 

LIENS AND ENCUt1BF'ANCES: Neither party shall allow or 

cause any liens or encumbrances to be placed on the real property 

which is the subject of this Lease during the term of this Lease 

without prior written approval of the other party. Lessee 

acknowledges that Lessors presently have a mortgage upon the 

premises which Lessors will endeavor to remove. 

INGRESS AND EGRESS: Lessee shall have the right of 

ingress and egress from Highway 93 to the leased real property. 

Lessor shall not interfere with or hinder said ingress and egress 

in any manner. 

TAXES: Lessor shall pay all real property taxes 

assessed against the leased lands during the term of this Lease 

except for taxes assessed against all improvements or structures 

erected by Lessee or put in place at Lessee's request which shall 

be paid by Lessee as an operating expense. 

~~NAGE~ffiNT AND INSURANCE: Lessee intends to operate a 

fish propagation business on the leased premises. It is 

understood that the operation and management thereof is under the 

sole and exclusive control of Lessee. Additionally, Lessee shall 

have total and complete control over the nature and extent of 

facilities constructed upon the premises for fish propagation, 

and the variety and amount of fish to be propagated. However, 
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Lessee agrees to take every precaution to keep Lessees business 

and operation totally separate and apart from Lessor and to 

minimize all licbility to Lessor. Lessee further agrees to 

maintain a general and products liability policy of insurance in 

good standing ~cll times for the protection of Lessor as well as 

Lessee in the minimum coverage of $500,OOO/Sl,OOO,OOO. Should 

Lessor be held accountable for any debt or assessment against the 

business, Lessee will be responsible to Lessor for full 

reimbursement. 

LETTER OF CONSENT: Lessor shall provide to Lessee's 

residential financial institution a Letter of Consent to enter 

upon the leased premises in order to foreclose, if necessary, on 

the mobile homes used by Lessee and located upon th~ residential 

sites described herein so long as such entry or action does not 

threaten Lessor's title to the underlying lands. 

FIRST RIGHT OF REFUSAL: If, during the term of this 

Lease or at the termination of this Lease, Lessor receives an 

offer to sell or lease the above described property to a third 

person, Lessee shall have the first right of refusal to purchase 

or lease the real property upon the same terms and conditions as 

the original proposed offer. However it is to be noted that if 

the proposed sale or offer is in regard to a sale of the entire 

Ingram's Warm Springs Ranch or a smaller component of 

agricultural land in addition to the lands described in this 

lease, then in that event, 
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shall have DO effect, it being understood, however, that any such 

sale would nonetheless be made specifically subject to the terms 

of this lease. Should the within First Right of Refusal come 

into effect, Lessor will first determine that the prospective 

Buyer is a qualified and bona fide buyer. Lessor will then 

advise Lessee in writing of the specific terms and conditions of 

the offer. Lessee will have forty five (45) days thereafter 

within which to review the offer and to respond to Lessor with an 

acceptance of the terms and conditions or a rejection of the 

s arne. No response by Lessee within the term set out will 

constitute a rejection. In the event that Lessee accepts the 

terms of the offer the sale will close as set forth in the notice 

so long as Lessee is given a reasonable time of not less than 

thirty (30) days after acceptance within which to secure closing 

funds. Unless otherwise mutually agreed, closing will take place 

under the direction of Custer County Title, Inc. in the customary 

and standard fashion with Lessee to receive clear title subject 

only to the usual or general exceptions. 

NON-ASSIGNMENT BY LESSEES: Lessees agree that the 

within lease may not be assigned by them at any time without 

Lessor's consent, which consent will not be unreasonably 

withheld. 

IMPROVEMENTS: At the end of the term of this lease for 

whatever cause or reason, all improvements and facilities set in 

place upon the premises shall remain in place and shall become 
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the property of Lessor, including but not limited to darns, 

raceways, ponds, headgates, or other struct~res, fences, roads, 

ditches, utilities. In no event upon termination shall Lessor 

owe Lessee for cost of the improvements even should sums remain 

owing upon the same from Lessor's share of profits as noted 

above. During the first five years, however, improvements not 

yet paid for by Lessor may be removed and liquidated by Lessee. 

In any event, all liens, debts or other encumbrances will be 

satisfied by Lessee in regard to the property remaining on the 

leased premises at the time of termination. IIowever this clause 

shall not affect the provisions contained in the "LESSOR BUY-

BACK II paragraph set forth below. The personal property or 

movables and equipment, however, shall remain the .property of 

Lessee upon termination. 

LESSOR BUY-BACK: At the end of the first Lease period 

ending July 1, 2009, should Lessees elect to renew as provided 

above, Lessor shall have the counter-right, or right, to buy back 

the remaining lease term from Lessees. If Lessor so elects to 

purchase or buy back, Lessees shall be entitled to a cash payment 

as mutually agreed upon, but if agreement cannot be mutually 

reached then the price shall be determined based upon the 

appraised value of the 15 year lease. The valuation to be 

determined shall not include value of the improvements, land or 

water but will include the business value and profit potential. 

LEASE AGREEMENT 
Page 9 



In the event of a dispute regarding selection of an appraiser the 

same shall be resolved by arbitration. 

ARBITR.l\T ION: In the event a disagreement or dispute 

arises in connection with this Lease, parties agree that prior to 

either bringing or filing a suit or cause of action against the 

other they will submit the dispute to arbitration. The parties 

further agree that unless otherwise agreed the arbitrators shall 

be three in number, one to·-be selected by each party with the 

third selected by agreement of the two arbitrators selected by 

the parties. An award or decision may be rendered by a majority 

of the. three arbitrators who will be governed as established by 

the laws and rules of arbitration under Idaho law except as 

otherwise set forth herein or by mutual agreement of the parties. 

EXCLUSIVE USE: Lessor and Lessees agree that the water 

furnished by Lessor will be used exclusively for fish propagation 

and that excessive amounts, not dictated by good fish propagation 

practices, will not be used. It is also agreed that to the 

extent of its control, Lessor will not permit any fish 

propagation operation other than Lessee's to exist on the water 

source or the flow of Warm Spring water upstream from the point 

where the waters flow under U.S. Highway 93 in the present hydro 

canal, or if the flows are returned to the original channel, then 

upstream from the point,of such flow which is due West from the 

above point. 
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AGRICULTUR~L LANDS: No facilities or uses will be 

employed by Lessee that may unreasonably interfere with, damage 

or detrimentally affect agricultural uses currently in place upon 

the lands held by Lessor, whether the injury occurs, or would 

occur, upon the leased lands or the surrounding lands of Lessor. 

DEFAULT: Should either party default in their duties 

and responsibilities contained herein and should the defaulting 

party fail to cure said default within forty five (45) days after 

receiving written notice of said default. this agreement may be 

terminated by the non-defaulting party. Upon default the non-

defaulting party shall have any and all remedies allowed at law 

or equity. 

LITIGATIONjATTOENEY FEES: In the event of any 

litigation between the parties concerning their respective rights 

and obligations hereunder, the prevailing party shall be entitled 

to a judgment for its costs of suit, reasonable litigation 

expenses, and attorney's fees reasonably incurred. in addition to 

any other relief awarded by the Court. 

REPRESENTATION: This Lease Agreement was prepared 

jointly by the attorneys for Lessee and Lessor. The parties 

acknowledge their right to individual counsel. Each party agrees 

to pay all of its respective attorney's fees incurred in 

negotiation and execution of this Agreement; however, all costs 

related to document preparation beneficial to both parties shall 

be equally shared. 
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RECORDING: The parties agree that once the leased 

lands have been selected and set forth by Lessee as noted abovE, 

Lessee or Lessee's agent may record a copy of this lease complete 

wi th the property description or that in the al ternati ve the 

parties execute a Memorandum of Lease or an abstract setting 

forth the parties, the property, the first right of refusal and 

other pertinent data which may be recorded. 

BINDING EFFECT: Th-e--provisions of this contract shall 

be binding upon and inure to the benefit of the heirs, personal 

representatives, successors and assigns of the parties hereto. 

IN WITNESS WHEREOF, the parties hereunto set their 

hands the day and year first above written. 

"LESSOR" 
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STATE OF IDAHO 
" ss. 

County of ~ 

On this 
the undersigned, a 
State, personally appeared 
identified to me to be the perso~whose 
within instrument, and acknowledged to 

before 
County 

known 
n2lIle7~~ cribed to 
rna tha t] hEif ezecuted 

me, 
and 
or 

the 
the 

same. 
IN WITNESS WHEREOF, I 

affixed my official seal on the 
first above written. 

STATE OF IDAHO ) 
n -fr ) ss. 

have heraunto set my hand and 
day and year in this certificate 

County of~ ) 

On this /)1:5 day of r{~ , 1994, before me, 
the undersigned, a Notary Public in and for said County and 
State, personally appeared MARK LUPHER 2J."l.d JO ANNE W. LUPHER, 
husband and wife, known or identified to me to be the persons 
whose names are subscribed to the within instrument, . and 
acknowledged to me that they executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
affixed my official seal on the day and year in this certificate 
first above written. 
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EXIIIDIT "/\." 

LUPLIEf\/lNGRAtvl WAm"l SPIUNGS RJ\NCII LEASE AGREE11E1J'l' 

For tile purpose of this lease the following items \o,ill be used to 
lletermine profi t: 

Income - Gross Receiots 

Rental Income 
Fingerlings 
Food Fish 
All Eggs, By-Products 

or Miscellaneous Sales 

Total Income 

Ooerating Expense 

Ad-vert i s in9 
Dank Charge 
Chemicals 
Contract Labor 
lJues 

I~quipment Rent 
["eed 
"uel 
Insurance 

Interest 
['lachine IIi re 
l'liscell aneous 

Office Supplies 
Payroll 
Professional Fees 

a) Accounting 
1J) Legal 

Repairs 

~eed Fish 
[';uppl ies 
'J.' &. E 

'faxes 

Fish 
Fish 

Total Sales 

Advertising (Not to exceed 5% of sales) 
Dank service charge 
Chemicals 
Contract Labor 
Dues and Subscriptions (Not to exceed 1% 

of sales) 
Equipment Rental 
Feed 
Fuel 
Liability~ disability, wOLkrnan's 

compensation, crop 
Interest expense 
Machine Hire 
Hiscellaneous Expense (not to exceed 1% 

of sales) 
Office Supplies 
Payroll Expense 
Professional Fees 

both parties) 
Accountant Fees 
Legal Fees 
Repairs (building, 

etc. ) 
Seed fish 
Supplies 

{for the benefit of 

computer, equipment, 

Travel and entertaiIlment (!lot to exceetJ 
2% of sales) 

Federal, local, property, state 



Touls and Equipment 
UtiJ.ity 
VeltLcle 
H L ... U 

Tu l.,Jl Expense 

Net 

Tools and equipment 
Electricity, LP Gas 
Vehicle 
Research and DevelopllleI1t (no t to exceerJ 

10-% of sales) 



EXIIIBI'l' "D" 

LUPHER/INGfLJ;.M WARt1 SPRINGS RANCII 

For the purpose of thi s lease the following i terns >-/i 11 be userJ to 
define leasehold improvements: 

Commercial Buildings 

Darns, Canals and Waterways 

Fish Ponds and Raceways 

Residences 

Roads and Fences 

Utility Construction 

Water and Sewer Systems 



EXlIID1'J' "c" 

lJCPUI\[ 'IIIL: UII(LCIUI( UF 111l: U[I'I\I(II.I[l11 UI \-11\11.1\ I([:'UUI(U::' 

01' lilE 

STI\TE UP WAIIU 

111 lll[ t1MIEH UI" Al'I'L!CI\IIOII FOI', I'EI(HII l'll:,t-1UJ(I\IIIJlIH IJLC I S lUll 

two 7C.-72UY !II fll[ flN'IE UF l'IAltH SI'IWIGS ItANCII I\IJIJ UHU[J( 

Of) ScpLelllilcl' l, I~U;~, Ilill"lIl Sprillys HuliCIt (pul'Lllel'sllil') upplieu Lu L1le 

LJcpurLlllcllt ur 1'lilLer' Itesulirces ful' tl pcnni L Lu ill'Pl'Upl'idLc IG, cuuit: feeL Pi!!' 

secollu uf Hilte,' frullI IluI'I1i Springs Cn:!eL Ll'ilJuLMY Lu lIlF Silllll~1I Iliv£:I"Q 'lite 
S E 't-.. I '0: ~ ~ l.s.., vi 

ilpplit:uLiuli sLilLed LllilL lIle ~lilLer' liould IJc divel'Led ill LIre 11\l1/~jlll/ll, Sec. lU, 

hiI', ]('11, H!Je. (,UE, anu us(:!d fol' ['isll I'rUpilUilLiull ill pOlitiS Lu ue cOllsLrucLed ill 

tlte SlIl/'1SE/H, Sec. 4; IIU/ 111IU/1l, Sec. Y; SI'll/~IIIII/'1 illill IlIll/IISlIl/'l, Sf:!C, lU, 

TI;p. 1211, H~e. 2UE, Custer CuulILy. 

NuLice of Lite ilpplicilLiol1 VIOlS pulllisiled ill Lite ~IJJ..~!.:!.::.s...::~~ur.r, 

Cliallis, Jtluitu 011 SepLelliber IG ilild SepLellliJer n, IYlJi:. 'Ilie lluLice SLilLuti tliilt 

UcLuuer~, lYIJL \'IilS Lile fillill uilLe fUI' SUUllliLLillY pruLesLs ilVuiliSL lIle yrilnLinu 

uf Lile ill'PI iCi1Lioll. 

JI1 lilLe IluvellliJer, lYU(', colu rlei1L1ler cdused ice julllllliliU UII lIill'llI :'PI'iIiVS 

Cree~, l'lilich resulted ill rloudillY ur pruperLy ill L1le Houlld Valley ilr'eil. 

011 /Joyellluer 3U, I~U2, il represeliLiltive of the lJepJrl.IIIl!IIL lIIet I,d Lli 

people ilrfecLetl uy Lhe [louoiliU illlt! ilispecLed L1le ilrca, Lullt! Ollilcrs eXlwesseu 

tile cUlleenl tltilt Lite circuliltioll or IJarlll SprillV Cl'ed~ I/iJLel' L1II'IHIUIt risll pOllds 

woultl reduce its Lelllpcl-uture illid "yurilvilLe l'luouiliU cduset! uy ice, 

LeLLers uf CUllcerll ilYuillst the VI'ailLill!.! ur L11e iljlpl iCilLiul1 ~lCre 

receiveu fruill FranK lJul'sLedL 011 IJecellluer 17, lYU2, Gulilell llcsLel'Uc1rd Oil lJecelllber 

2Y, 19U2, illlU SLeve illill Shirley TuslJer'!J UII Jalluilry 7, l~!!J, 

Tllc l'll'i leI'S Hcre cUlicenleu thaL il perlili t Yloultl lIot ue ill lhe local 

jlulJlic illLcl'est if it ciluseu il reducLioll ill LIlt.! LCllljleraLlire uf I-IJnll SprillUs 

Creek. 

Mler lJeiJl!.) verlJillly iltlviseu thilL audiLiulial illfurtll<lLioli ~lOuld ur. 

required tu determlJle tile issue, tlte ill'Jll iCilllt CllUiluC'ri '11f; S"rvices of Itichord 

G. 1\11ell, I'.E., rUI' ull ilssesslllcllL of Llie ililpact of Liw "Ii <level uplllelJ t UII 



.' 

IIJrlll SpriliUs Cr-eer,. 

/'Ir. !\llell's repurt. IlilS received uy LIle UC!j1.!I'lllll'IIL UII !\pl'il II, l'JUJ, 

Cupies uf t.llc repurL ulld CUIIClusiuli:' I/(,I'C lIIaileLI Lu tilC cUllcc!rllC!d 

jJ~rLies Ull !\pril lJ, I:IUJ ltiLiI lIuLicc iililL tile Uep,1rLlllcllL Iluult! acccpL respullses 

Ltl Lice r!!purL lIllLil !\pril ]U, 1'JUJ. 

Ilased IIpUl1 Lile illfurJililLiul1 ill Llle r'l.'cul'd .111d Ilis U/ltll.'l'SI,J/Idill~ ui' L1le 

1."11'/, Lile iJirecLur ur tile LJl'pilrLIlICIlL uf rldel' Hesulll'u:S IIIJr,CS Lile flJllu\JiII~J Fjllt!-

illgs of filct, COllclusiulls uf Lill'l" ~u UI'der: 

FIIIIJIII!;S OF r!\CT 

1) Uu~;etl Ui'1J11 iJlI illvl'sLiljaLi'lll uf Ilill'lIl :;Pl'illljS ll'cek IlY l~iclliJru C, 

}lllell, 1'.[., L1lc ilppl iCilllL' 5 prupused develujlllll!IIL Iii II IIJve il 1I[~ljl ilJle erfL'ci: UII 

IJJLer LelllperJLuJ'es ill \J<lI'1II SpJ'illljs (l'el'L ill tiisL,lIlces "1<)1'[.' L1IJII six lIIiles UU>III-

SLreJl1I frulli Lile puiliL Ilf uivel·siull. 

ill') is lIIure Liloll six IIliles tilMllsLreill1i rl'UIIi tlce iJl'PlicililL's puillL uf uiversioll, 

1) Iss U illl C C lJ f ape nil i L I"d 1 1 II () t <.: U I If 1 i C L I'li L11 I U c: 0 1 P u I J\ i c i II L I! ('(! S L. 

2) !\ppl iCilnL is ellLi tl ell tu il penlli L. 

UHU[H 

IT IS, lIlCI(CI'UHE, IICI(CIlY OI(u[I([U L1ltlL !\pplictlLiull luI' l'el'lIciL lIu. 

/i'.-I'L.U~ UI! allu Is III'I'IWVLU subJecL Lu Llie lullo\'llliU cUlltllLllJlIS: 

1) HeilSUrill1j uevices ur a Lype iJppruved uy LIle UepurLlllellL slcull ue 

l'eJ'lIlJlleliLly illsLalletl illiU lIIailiLaineu ill tile puillt uf di'lI.'l'siull illid the jluilll of 

erfluent Jiscilarye, 

2) Tlcis jlurJlliL shull IIlJt ue ilssiljllf:U 01' suld ,IiLlIUIJL ril'sL ,1!clIrill!) 

Llle wr i L Lell iljlpruv ill 0 I' Llie LJepa I' lillell t u r I'lil Le I' 1(," 5UI1I'U'S. 

J) HeLurl1 YJilLI~1' slcall ue U'cilLeu tl] ill~lIn.' LhuL the r:rflul'lIt 1I11!eLs 

illLrilsLuLe sLreulll IlilLel' IjllilliLy stalldilrds. Slllllild L1le liS!! ur 1'/ilLI.'I' ullder Lhis 

jI'!rllciL reduce tlce ljllillll.iLy ur WilLer' aVilililule Lu l'riul' HilLer r'iljhLs illlUlllill:e i~ 

uillisaule Lu saLisfy L1le prior ilPIH'ulwiaLiulIs, LiII.'I1 L1le diversioll ulluer tliis 

1)):1'1111 t mus t ccase, 

~) 1'r.rllciL illIldl:I' Shilll <':OIl»III:IICC 1111: CY,CdYill.illll ur CIJI15i.l'IICLilili (If 

llivcrtiny vlUl'r,s ~tiLliill olle yeul' uF till! dilLe Lliis penlliL is issucu oliU silall 

pruceecl tIil iyelltly ulltil tile project is cllllllllele. 



III! 
I/O, 1'1 

(j) Pruuf uf cUlistructiun ur wlJl'ks ullU ul'pllcalioll of rfiller to 

DCliericiul use 

Oil tell 

sltull lJe sulJilIi t tell Lo Llle IJCl'il r-Liliell l 1111 ur lJc fure Jilly 1, 1 ~n(]. 

~ ) 
tliis 6_ lIay uf ~tJ; , l~U.J. 



.J/lll :!J) 

1I0U 

L;':II J U 1'1' "[)" 

.;.~~~ If,,! I 

IlIU pui/I! uf JivUI!liUIJ nnLl/or 1I1O plm:o of ll!Ju:'~i~'>,.,,) __ 
~~~ ~~0D 

TvellClllUo 

CUll It!S IIUW __ \I_'I_I_JlI_S_Jl~~ IV~_._H_JI~I~~_I·_LlI~_·s_li_i_p _____ . _______ 1 'hulle _U_l'J_-~ ~_G_7 __ _ 

Uil e<:lur ul tile lu;JiIU Uep,lIlIJlUJlI ul W~lnr l1e,ulJll:cs: 

Nu. n-'/2u'J __ ... __ . ________ "lIld reqlJ[!sls 111;11 III(! PUlillil WIU l'ulIJlillll;11' IJt! cil;III!II!ti ;t~; lulluws: 

(Ilu CliillllJc) 
I'uilll ul uivel siulI: ____ ~~ _______ %, !iL'Cliuli __________ , '1 uwmllil'. ____ ... ___ , II;IIIUI! _______ , U.I'-I1., J. 

._-- ----_ .. _._--------------------------_ .. _----
2. I'uliuu ;IIIU 1I1l1lile ul lise: (illiU;lliull, uUIIICSlil:, stUl:kw;)leJiIl[j, illtiuslJi;ll, ale.) 

(ilu CliilllVe) 
1\1I1(JIl(ll 1111 IlllllJUses IiUIII 
(r:[SOI nC1U i~~il~~rnll;·,tl!lIl --_ .. __ .. _- .. --- -~.-- -. ---_. 

It) ___ .... _____ . (flutll d;llus illclusivc) 

!Julpuses II UIII lu ________ . ___ IIJUlil d;III!S illl:lusive) 

1\IIIIllIIIl luI' 
leis 01 UI:IU ilJ~t Iler IHtlHlIlIJ -,--~- •. ' 

PUI puses II Ulil (I,ulll d;tll!~ illl:lusive) lU 

PUI poses II UIII _. __ lu 

:.1. I'!acu ul usc ur IWlu lU ue illi!FlleLl: 

-- -- ---- - -- ._- -- -- - ----

-- -- -- -- ----

'lululllulllbur ur il'=IC5 tu Itt: illiU<llt!1.J E:I ___ _ 

'1. n. WIIU UWIIS llie properly ill lite poillt ul diversiulI? ~L:I~Licll~ ______ .. __________ _ 
. " 

iJ. Wilu 'UWIIS tile lalllJ tu lJe illiulltcd or lilt! pl;ll:C uf use~ ~:JJ] i Cull t,' _____ _ 

c. If lite Plupclly is uWlled I;y it persull ullter lhilll lile ,lpplit:Ulll, dl1Sl:Jiile tlie illli!lIVCI!I!1llt UllalJlillV lilc 
i 

il[lplicilill 10 l!lilke lids lilillV: ---------1:-- ~1fm~n~H lM EU --1-------
.. ___ ' __ . ___ . __ L ___ _ 

M/\Y 1 " 1'111/ ------_._----



run l.IEI'J\I11 MENl USE ONL Y ,u C' ' 

{(';;;:' Fu6-'" 
1'1 /ll, ' ",,(A" ,,//.:)/')-

Ie illlilltllY check uy ~LIJ!...:C..'-- rut!"" $7.U,UU rlct::L!lpluu uy ~..i.~ Uale __ r.L.:-~_I ___ _ 

AcrlON or- 'IIIE OEI'J\nTMENT or- WATEIlIIE~uunCE~ 

L. GLUI SAXI (Ill I. ______________________ __ 
_______ • ul 111e UOI'"'IiIlOIlI uf 1'1;1\01 Ilo,uuloo, I,efeuy 

Apprllve tile uuove re rerellced AlliellUlllCl1 L pl'uvi Jet! tile CUIIII i L i UIIS uS se L fUI'LiI i 1\ 

Perillit l1u. 72-7209 (]n~ lIIel. 



FUIIII :iU:2 
3111) 

I. [,I ill lie ul upplicalll 

I'usl ulrice ildt~S 

, 

,'1m I,,, 

E:<IIlJH'I' "1.:: 11 

fcKl 
(i'~' I 

STATE or- ID/-\! 10 4l lyi":Oj'll( Idel,1. Ii". ;: !:. 

lure 
DEPA!\lIVlENT OF Wl\TEI1 IlESOUflCES 

AI) IILI CJ-\TI 0 1\1 FO It Jl En MIT 

J. LucaliuII1J1 puilllu1 UiVCI:;iuII i, _AL~~_ y,. of ~J.I,::) __ }~ III ~;"':Iiull __ .. !fc~ ___ .. TuwlISllil' 

1I,II1U e d..{;!.I..1I.111. _(:,_~~Li~{::-j2:. ___________ ._ CIHlllly, addilioll,,1 puilils "I tliv""iuII i1 il/ly: 

'I. Willer will UC lIsed fur the fuliowill!1 plilpuses: 

(1} 
J 

J\ IJlU III I I Il, r) fur /4111/ .... /. ,""jluses flUll1 pJ;!/ _1.._ lu·.d-~~._J._L (!JuIII dilll!\ illdusive) 
ILIt OMlC1I:-fe~rp;;::Di'iiiullIl 

[UI _________ 'lUII'USU$ fJOJfl _________ >_ lu 

J\"lUlIlil lUI 
Ir.h or 4CIO·!U"Ci"!iur-iliiiiulid 

______ , _____ I'UIIHI!,;t!~ flUI11 _____ .•.. III 

J\IIIUlIlil fur 
leis or at:ra"J~OT per iiiiiiiiul) ----

Jl"'PUSC" flUll1 ______ III 

to, TowlqlHllltily to IH) DPI"OPI ialeu: 

n. /6, (J ClIlJic leel pCI' seWllt! illid/Ul IJ. ___ . ____________ ilcle·feul pcr ill II 111111. 
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BRUCE M. SMITH, ISB #3425 
MOORE SMITH BUXTON & TURCKE, CHARTERED 
Attorneys at Law 
225 North 9th Street, Suite 420 
Boise, ID 83702 
Telephone: (208) 331-1800 
Facsimile: (208) 331-1202 

Attorney for Defendants/Counterclaimants 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STA TE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER 

MARK LUPHER and JO ANNE W. LUPHER, ) 
husband and wife, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 

LOIS VON MORGANROTH, successor in ) 
interest to INGRAM WARM SPRINGS RANCH;) 
LOIS, INC., an unknown entity; L&M ANGUS ) 
RANCH, INC., an unknown entity; JOHN DOES) 
1-15; JANE DOES 1-15; CORPORATIONS A-Z;) 
LIMITED PARTNERSHIPS 20-25; LOIS, LLC ) 
40-50; and their heirs, successors and assigns, ) 

) 
_________ D_e_re_n_d_an_t_s. _________________ ) 

LOIS VON MORGANROTH, ) 

Counterclaimant, 

vs. 

) 
) 
) 
) 
) 

MARK LUPHER and 10 ANNE W. LUPHER, ) 
husband and wife, d/b/a! Epicenter Aquaculture, ) 

) 
Counterdefendants. ) ---------------------------------

Case No. CV -00-101 

DEFENDANTS' ANSWER TO 
PLAINTIFFS' COMPLAINT FOR 
DECLARATORY JUDGMENT, 
INTERPLEADER AND 
DAMAGES & COUNTERCLAIM 

6Y' 
",,1"'0" 
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COME NOW Defendants, and in answer to Plaintiffs' Complaint for Declaratory 

Judgment, Interpleader and Damages, hereby admit, deny, and answer as follows: 

1. Defendants lack knowledge and information sufficient to fOfm a belief as to the 

truth of the allegations in paragraph 1, and on that basis deny the same. 

2. Defendants admit the allegations in paragraph 2. 

3. Defendants deny the allegations in paragraph 3. 

4. Defendants lack knowledge and infonnation sufficient to form a belief as to the 

truth of the allegations in paragraph 4, and on that basis deny the same. 

5. Defendants lack knowledge and information sufficient to form a belief as to the 

truth of the allegations in paragraph 5, and on that basis deny the same. 

6. Defendants lack knowledge and infom1ation sufflcient to form a belief as to the 

truth of the allegations in sentence one of paragraph 6, and on that basis deny the same. 

Defendants deny sentence two of paragraph 6; Exhibit A appears to be a copy of the Lease. 

7. Defendants admit the allegations in paragraph 7, except that the correct spelling is 

Lois Von Morganroth, not Lois Van Morganroth. 

8. The allegations in paragraph 8 consist of legal conclusions that reqUlre no 

response. It appears Plaintiffs are alleging that both parties have the same obligations under the 

lease which is not true. To the extent any other response is required, Defendants deny each of the 

allegations. 

9. Defendants admit to the allegations in paragraph 9. 
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COUNT ONE 
INTERPLEADER 

10. The allegations in paragraph 10 consist of Plaintiffs' restatement of allegations 

previously answered by Defendants and require no response. To the extent a response is 

required, Defendants deny the allegations. 

11. The allegations in paragraph 11 purport to characterize the Notice of Default, a 

document that speaks for itself and is the best evidence of its contents. Any allegations contrary 

to its plain language and meaning are denied. Defendants deny that the defaults have been cured. 

12. The allegations in paragraph 12 purport to characterize the Notice of Default, a 

document that speaks for itself and is the best evidence of its contents. Any allegations contrary 

to its plain language and meaning are denied. Defendants deny that the defaults have been cured. 

13. Defendants lack knowledge and information sufficient to form a belief as to the 

truth of the allegations in paragraph 13, and on that basis deny the same. 

14. Defendants lack knowledge and information sufficient to form a belief as to the 

truth of the allegations in paragraph 14, and on that basis deny the same. 

COUNT TWO 
DECLARATORY JUDGMENT 

15. The allegations in paragraph 15 consist of Plaintiffs' restatement of allegations 

previously answered by Defendants and reqUIre no response. To the extent a response is 

required, Defendants deny the allegations. 

16. The allegations in paragraph 16 consist of legal conclusions that reqUIre no 

response. To the extent a response is required, Defendants deny each of the allegations. 

17. The allegations in paragraph 17 consist of legal conclusions that require no 

response. To the extent a response is required, Defendants deny each of the allegations. 
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18. Defendants admit sentences one and two of paragraph 18. Defendants deny the 

allegations in sentence three of paragraph 18. 

19. The allegations in paragraph 19 consist of legal conclusions or Plaintiffs' 

characterization of their demands that require no response. To the extent a response is required, 

Defendants deny each of the allegations. Further, Idaho Code § 10-1100 does not provide for the 

relief Plaintiffs seek. 

COUNT THREE 
DAMAGES 

20. The allegations in paragraph 20 consist of Plaintiffs' restatement of allegations 

previously answered by Defendants and reqUlre no response. To the extent a response is 

required, Defendants deny the allegations. 

21. Defendants admit they operate a hydroelectric facility. 

22. The allegations in paragraph 22 purport to characterize the Lease, a document that 

speaks for itself and is the best evidence of its contents. Any allegations contrary to its plain 

language and meaning are denied. 

23. The allegations in paragraph 23 are too vague and unclear to allow Defendants to 

formulate an answer, and on that basis Defendants deny each of the allegations. To the extent 

Plaintiffs seek to characterize the Lease, the document speaks for itself. 

24. Defendants lack the knowledge and information sufficient to form a belief as to 

the truth of the allegations in paragraph 24, and on that basis deny the same. Defendants deny 

they have caused any damage to Plaintiffs. 
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ATTORNEYS' FEES 

25. The allegations in paragraph 25 consist of Plaintiffs' restatement of allegations 

previously answered by Defendants and reqUlre no response. To the extent a response is 

required, Defendants deny the allegations. 

26. The allegations in paragraph 26 purport to characterize the Lease, a document that 

speaks for itself and is the best evidence of its contents. Any allegations contrary to its plain 

language and meaning are denied. 

27. The allegations in paragraph 27 are too vague and unclear to allow Defendants to 

formulate an answer, and on that basis Defendants deny each of the allegations. To the extent 

Plaintiffs seek to characterize the Lease, the document speaks for itself. 

PRA YER FOR RELIEF 

The remainder of the Complaint consists of Plaintiffs' Prayer for Relief and requires no 

response. To the extent a response is required, Defendants deny that the Plaintiffs are entitled to 

the relief requested or to any relief whatsoever. 

GENERAL DENIAL 

Defendants hereby deny" any allegations of Plaintiffs' Complaint, whether express or 

implied, that are not otherwise specifically admitted, denied, or qualified herein. 

AFFIRMATIVE DEFENSE 

First Affirmative Defense 

Plaintiffs' Complaint fails to state a claim upon which relief can be granted. 

Second Affirmative Defense 

Plaintiffs have failed to name an indispensable party, Ingram Warm Springs Ranch. 

Third Affirmative Defense 
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Plaintiffs' claims are barred by the doctrine of estoppel in that Defendants have provided 

all water required pursuant to water license number 72-7209. 

Fourth AHirmative Defense 

Plaintiffs' claims are barred by accord and satisfaction. 

Fifth Affirmative Defense 

Plaintiffs' claims are barred by unclean hands. 

Sixth Affirmative Defense 

Plaintiffs' claims are barred by statute of limitations in that Plaintiffs' contract with the 

Ingram Warm Springs Ranch was entered into in July, 1994. 

Seventh Affirmative Defense 

Plaintiffs' claims are ban'ed by the Lease which requires any dispute to be arbitrated prior 

to filing suit. 

Eighth Affirmative Defense 

Plaintiffs' claims are barred in that they assumed any and all risks as to development of 

the aquaculture operation. 

Ninth Affirmative Defense 

Consideration offered by Plaintiffs under the Lease has failed thereby rendering the Lease 

void. 

Tenth Affirmative Defense 

Upon information and belief, Plaintiffs have fraudulently represented the nature of the 

aquaculture business and the profits accruing to the business. 
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Eleventh Affirmative Defense 

Plaintiffs' claims with regard to the amount of water to be provided are barred based on 

laches, accord and satisfaction, statute of limitations, assumption of risk, and waiver in that 

Plaintiffs knew or should have known that the water right did not provide the amount of water 

Plaintiffs appear to be claiming is due. 

Twelfth Affimlative Defense 

Plaintiffs' claims are barred in that Defendants have fully complied with the Lease 

including delivery of all water required under the Lease and have allowed all development 

required under the Lease at locations allowed pursuant to state law. 

Thirteenth Affirmative Defense 

Plaintiffs' claims are barred in that they have breached the Lease agreement and have 

failed to cure the defaults. 

Fourteenth Affirmative Defense 

Plaintiffs' interpleader claim fails to state a cause of action in that Plaintiffs have failed to 

allege or show that they are subject to multiple liability claims. 

Fifteenth Affirmative Defense 

Paragraph 22 of Plaintiffs' complaint appears to suggest that Ms. Von Morganroth's 

protest of Plaintiffs' application for water rights, their application to transfer Ms. Von 

Morganroth's water right as well as Ms. Von Morganroth's sending of the Notice of Default is 

"litigation" under the Lease. Sending a Notice of Default is not, and was not intended to be, 

litigation. It was merely Ms. Von Morganroth's way of informing Plaintiffs' that they were not 

complying with the Lease. As to the protests filed by Ms. Von Morganroth, if Plaintiffs take the 

position that such action is litigation, Plaintiffs initiated the litigation by filing the applications. 
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Such action, filed prior to arbitration pursuant to the Lease, is a violation of the Lease. It appears 

the allegation is nothing more than an attempt to justify Plaintiffs' legal bills incurred in filing 

the water right applications. 

Sixteenth Affirmative Defense 

Lessor hereby reserves the right to add or delete affirmative defenses based on 

information to be developed through discovery. 

COUNTERCLAIM 

COMES NOW Defendant/Counterc1aimant, Lois Von Morganroth and claims and alleges 

against Plaintiffs/Counterdefendants, Mark and Jo Anne Lupher d/b/a Epicenter Aquaculture as 

follows: 

PARTIES 

1. Defendant/Counterc1aimant Lois Von Morganroth (aka "Lessor") is a resident of 

California. Ms. Von Morganroth owns the L&M Angus Ranch in Challis, Idaho, and with regard 

to this property, is the successor in interest to the Ingram Warm Springs Ranch Partnership. 

2. Plaintiffs/Counterdefendants, Mark and Jo Anne Lupher (Luphers) are, upon 

information and belief, residents of Custer County, Idaho. The Luphers, upon infonnation and 

belief, operate an aquaculture facility located on the L&M Angus Ranch under the name of 

Epicenter Aquaculture. 

JURISDICTION 

This Court would have jurisdiction because of the situs of the property and pursuant to 

Idaho Code § 1-705. However, Counterc1aimant, Ms. Von Morganroth does not believe the 

court has jurisdiction because the tern1S of the Lease preclude filing suit prior to compliance with 

the arbitration clause of the Lease. Plaintiffs have not complied with this provision and thus, this 
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Court does not have jurisdiction over Plaintiffs' claims. The Court does have jurisdiction as to 

Count 1 of this Counterclaim (arbitration) pursuant to Idaho Code § 7-917. 

VENUE 

Venue is proper in this Court because the property that is the subject of the Lease is 

located in Custer County. 

BACKGROUND 

1. This case involves an aquaculture Lease on real property known as the L&M 

Angus Ranch in Custer, County, Idaho. 

2. Counterclaimant, Ms. Von Morgamoth purchased the Ingram Warm Springs 

Ranch in September, 1996. This ranch, now known as the L&M Angus Ranch (Ranch), is a 

producer of registered Angus cattle and farm products including hay. 

3. At the time of the purchase, the Counterdefendants Luphers had entered into a 

Lease Agreement (Lease) with the previous o\vners of the Ranch. Ms. Von Morganroth assumed 

the rights and obligations under the Lease. A copy of the Lease is attached as Exhibit A to the 

Complaint filed by the Luphers. A number of provisions in the Lease are relevant to this 

proceeding. 

4. The Lease provides the Luphers the right to occupy certain portions of the Ranch 

in order to operate an aquaculture facility. 

5. The Lease, however, does not provide for exclusive use of the leased premises so 

as to exclude all others, including Lessors, their agents, or employees. 

6. The Lease does not require a fixed rental payment. Instead, the Lease requires the 

Luphers to pay the Lessors 50% of all profits from the sale of fish products grown or processed 

on the leased property. The Lease contains a provision for calculation of profits as well as a 
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provIsIon applying profits first toward the cost of leasehold improvements. The value of 

leasehold improvements is to be the cost of construction to the Lessees. 

7. Profit payments are due and payable by the lOth day of the month following 

Lessee's receipt of funds. 

8. The Lease allows the Lessor to inspect the books and receipts of the Lessee upon 

reasonable notice. 

9. Under the Lease, Lessor is to provide to the Lessee's facility the natural flow of 

water pursuant to Water Right License 72-7209. Ms. Von Morganroth acquired Water Right 72-

7209 when she purchased the Ranch. 

10. The Lease does not provide Lessee with the right to apply for Lessee's own water 

right on Lessor's property or to transfer the water rights of the Lessor. 

11. Pursuant to state law, the licensed amount of water that can be diverted under 

right 72-7209 is 6.98 cfs. 

12. The water right license also identifies where the water can be used and for what 

purpose. 

13. There are two hydroelectric plants on the Ranch which were also acquired by Ms. 

Von Morganroth when she purchased the Ranch. The source of the water that serves the hydro 

plants, Warm Springs, is the same source that serves the aquaculture facility. Water from Warnl 

Springs flows to the hydro plants in the Warm Springs Canal. Water for the aquaCUlture facility 

is diverted from Warm Springs Canal above the hydro plants. According to the Lease, the water 

is supposed to be pumped back from the aquaculture facility into the Warm Springs Canal above 

the hydro plants in order to allow the generation of electricity. Lessor has existing contracts for 

sale of all electricity generated by the plants. 
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14. To the extent water is diverted out of the Warm Springs Canal for the aquaculture 

facility and not returned to the canal above the hydro plants, the amount of electricity generated 

is reduced with a corresponding reduction in payment to Lessor under the contracts. 

15. Because the water used by Lessee is also necessary for hydroelectric generation, 

under the Lease. Lessees are required not to interfere with the source of the water in any manner 

that will decrease the hydroelectric income for the Lessor. 

16. If the Lessor's income from the hydroelectric plant decreases due to Lessee's use 

of the water or use of the leased property, the Lessee must reimburse the Lessor for such losses. 

17. The Lessee is also responsible for damages from its operation because of 

"pollution, waste water quality, and other damage." 

18. All water Llsed by Lessee other than for fish propagation is to be taken from wells 

with payment to Lessor at a fixed rate. 

19. The Lease proyides for the Lessor to inspect the leased premises at reasonable 

times and upon reasonable notice. 

20. Under the Lease, the Lessee must submit plans for any new constmction or 

development to Lessors prior to constmction or development. The Lessor reserved the right to 

deny the new constmction if it affected Lessor's income from the hydroelectric plants. 

21. The Lessee is required to pay all taxes assessed against all improvements or 

stmctures erected by Lessee. 

22. The Lessee is required to maintain a general and products liability ll1surance 

policy in the amount of $500,000.001$1 ,000,000.00. 
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23. If the Lease is tenninated, all the improvements and f~lcil ities belong to the 

Lessor, even if they are not fully paid for. Personal property or movables and equipment belong 

to the Lessee. 

24. Under a buy-back provision, the Lessor is entitled to buy the remaining renewable 

lease term based on the appraised value of the Lease. The appraised value does not include any 

improvements but only "business value and profit pot~l1tial." 

25. The Lease probibits facilities and uses that umeasonably "interfere with, damage, 

or detrimentally affect" the Lessor's agricultural operations regardless of 'vvbether the injury 

occurs or would occur, on the actual leased premises or Lessor's sUlTounding lands. 

26. If a party defaults in their obligations, after receiving notice, they bave 45 days to 

cure. 

27. If the defaulting party does not cure the default, the non-defaulting party may 

tenninate the Lease. 

28. The Lease contains a dispute resolution procedure. The Lease provides that if a 

disagreement or dispute arises in connection with the Lease, the Parties would arbitrate the 

dispute prior "to bringing or. filing suit or cause of action" against the other party. 

29. This arbitration provision is a condition precedent to filing suit, including the 

present action 

30. As set forth below, Plaintiffs/Counterdefendants have breached, and continue to 

breach, the Lease Agreement in multiple ways thereby causing injury and damage to Ms. Von 

Morgamoth. 
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COUNT I 
Breach of Contract - Breach of Arbitration Clause 

31. Lessor reasserts and realleges all previous paragraphs as if set forth in full. 

Under the Lease, if a party has a disagreement or dispute in connection with the 

Lease, the party must submit the dispute to arbitration prior to filing suit. 

33. On December 12, 2000, the Lessees filed the present suit against Ms. Von 

Morganroth alleging claims arising under the Lease as set forth in the Complaint. 

34. Ms. Von Morganroth only learned of the filing of the suit incidental to a phone 

conference with the Lessees and the Idaho Department of Water Resources. 

35. The Lessees provided no notice of the suit prior to filing it and made no demand 

or request for arbitration. 

36. Failure to request or demand arbitration prior to filing suit is a breach of the Lease 

Agreement and has caused damage and injury to Mrs. Von Morgamoth, including the necessity 

to retain the services of an attorney to answer and defend against the suit. 

COUNT II 
Breach of Contract -Financial and Accounting Obligations 

37. Lessor reasserts and realleges all previous paragraphs as if set forth in full. 

38. Under the Lease, the Plaintiffs/Counterdefendants are required to meet a number 

of obligations related to financial and accounting matters which they have not done. These 

include, but are not limited to: 

(a) failure to properly payor credit profits according to the Lease; 

(b) failure to provide information relative to the books and records of the 

business; 
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( c) failure to obtain approval before constmcting facilities; 

(d) failure to identify leasehold improvements and their costs; 

(e) fail ure to identify personal and movable property. 

39. With regard to payment of profits, Plaintiffs/Counterdefendants have never made 

any payments to Ms. Von Morgamoth. 

40. In addition, in a proceeding before the Idaho Department of Water Resources, 

wherein Plaintiffs/Counterdefendants' compliance with the Lease is an issue, when asked to 

provide information on profits, on bank accounts, on leasehold improvements, on tax 

assessments, on personal equipment, on type of products sold or marketed by 

Plaintiffs/Counterdefendants and loans and financing for the business, they refused to disclose 

such information. 

41. In the limited financial information Plaintiffs/Counterdefendants have provided, 

some discrepancies have been identified. For instance, Plaintiffs/Counterdefendants have 

deducted as expenses Freight and Handling and Telephone costs none of which are permitted 

under the Lease. Including costs such as these understates profits properly due and owing to Ms. 

Von Morganroth. 

42. Upon information and belief, Plaintiffs/Counterdefendants also are deducting the 

entire cost of seed fish "purchased" instead of the cost of the seed fish actually "sold", thereby 

underestimating the tme profits. 

43. Upon information and belief, Plaintiffs/Counterdefendants also are deducting or 

offsetting any profits against total leasehold costs instead of against the true depreciation 

expense, thereby misstating the profits due and owing Ms. Von Morgamoth. 
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44. Upon information and belief, Plaintir!s/Counterdefendants expense all items, 

including seed fish and other items properly identified as inventory. 

45. Upon information and belie±: Plaintiffs/Counterdefendants do not account for any 

items as inventory. 

46. The net effect of Plaintiffs/Counterdefendants' accounting practices is to under-

represent profits due and owing under the Lease. 

47. Plaintiffs/Counterdefendants representations as to profits have been misleading. 

In April, 1998, PlaintiWCounterdefendant Mark Lupher informed Al and Tammy Morganroth 

that the aquaculture business had begun making a profit and that rental payments would begin in 

a "couple of months." Said payments have never been paid. 

48. PlaintifTs/Counterdefendants' accounting practices and methodologies, to the 

extent disclosed and based on information provided to date, do not comply with any normally 

accepted accounting practices. They also fail to properly present the true financial position of the 

business. 

49. As a result of PlaintiIfs/Counterdefendants' accounting practices, Ms. Von 

Morganroth has been deprived of profits properly due and owing to her according to the Lease. 

50. These actions of the Plaintiffs/Counterdefendants have caused Ms. Von 

Morganroth injury and damages. 

COUNT III 
Breach of Contract - Intentional and/or Negligent Damage to Hydroelectric Operations 

51. Lessor reasserts and realleges all previous paragraphs as if set forth in full. 

52. Under the Lease, Plaintiffs/Counterdefendants are required to not interfere with 

the source of flows to the hydroelectric plants so as to cause any loss of income. 
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53. Plaintiffs/Counterdefendants have operated the aquaculture facility in a mmmer 

that has and continues to reduce Ms. Von Morganroth' s income from the hydroelectric plants. 

54. Until recently, Plaintiff/Counterdefendants diverkd the entire t10w of water from 

the Warm Springs Canal instead of just the amount allowed pursuant to Water Right 72-7209. 

55. In addition, on more than one instance the pumps which are supposed to return 

water delivered pursuant to License 72-7209 back into the Warm Springs channel did not work 

or were incapacitated so as to not allow the diverted water to be returned back into the channel 

either through the intentional or negligent actions of Plaintiffs/Counterdefendants. 

56. As a result, Plaintiffs/Counterdefendants have allowed excess amounts of water to 

go down certain watercourses instead of returning the water into the channel above the hydro 

plants so as to allow the water to run through the hydroelectric plants. 

57. As a result of the malfunctioning of the pumps at the aquaculture facility, Ms. 

Von Morganroth had to install additional pumping capacity at another location on the Ranch at 

considerable cost. 

58. Even with the additional pumping capacity, the Ranch manager has not been able 

to recover all the water diverted by Plaintiffs/Counterdefendants. 

59. Failure to return diverted water into the channel above the hydro plants reduces 

the amount of electricity generated and results in less income to Ms. Von Morganroth. 

60. As a result of Lessee's improper and illegal diversions and operations, Lessor had 

to request appointment of a water master by the Idaho Department of Water Resources and to pay 

for construction of measuring devices. 
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61. In November, 2000, PlaintiffiCounterdefendant Mark Lupher admitted to Ranch 

Manager, Al Morganroth, that the operation of the aquaculture facility had damaged the 

hydroelectric operation, but that the amount of damages would be impossible to calculate. 

62. Upon information and belief, Plaintiff!Counterdefendant Mark Lupher has 

admitted to others that said impacts to the hydroelectric generation have occulTed. 

63. As a result of these intentional and/or negligent actions by the 

Plaintiffs/Counterdefendants, Ms. Von Morganroth has suffered injury and damages. 

COUNT IV 
Breach of Contract - Intentional and/or Negligent Damages to Agricultural Operations 

64. Under the Lease, PlaintitIs/Counterdefendants may not construct facilities or 

operate in a manner that would interfere, damage, or affect Ms. Von Morganroth' s agricultural 

operations. 

65. Plaintiffs/Counterdefendants have constructed facilities without permission and 

operated the aquaculture facility in a manner that has damaged and interfered with Ms. Von 

Morganroth's agricultural operations by interfering with Ms. Von Morganroth' s agricultural 

water supply. 

66. In 1998, Plaintiffs/Counterdefendants expanded the number of raceways and 

began use of a settling pond in a manner that negatively affected the amount and delivery of 

ilTigation water to the Ranch. 

67. In addition, on more than one instance the pumps which are supposed to return 

water delivered pursuant to License 72-7209 back into the Warm Springs chatmel did not work 

or were incapacitated so as to not allow the diverted water to be returned into the channel either 

through the intentional or negligent actions of Plaintiffs/Counterdefendants. 
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68. As a result of the malfunctioning of the pumps at the aquaculture facility, Ms. 

Von Morganroth had to install additional pumping capacity at another location on the Ranch at 

considerable cost. 

69. Even with the additional pumping capacity, the Ranch manager has not been able 

to recover all the \vater diverted by Plaintiffs/Counterdefendants. 

70. As a result of decreased available water, the Ranch manager was required to turn 

off certain irrigation pivots due to lack of water. This resulted in a loss of crops. 

71. As a result of these intentional or negligent actions by 

Plaintiffs/Counterdefendants, Ms. Von Morganroth has suffered damages and injury. 

COUNT V - Declaratory Judgment 

72. Lessor reasserts and realleges all previous paragraphs as if set forth in full. 

73. As a result of the above identified actions by Plaintiffs/Counterdefendants, Ms. 

Von Morganroth has suffered damage and il~Ury to the Ranch. 

74. According to records of the Idaho Department of Water Resources, 

Plaintiffs/Counterdefendants have not been using the water provided pursuant to License 72-

7209 according to the requirements of State water law and the license. 

75. For instance, Plaintiffs/Counterdefendants have diverted in excess of the amounts 

allowed under License 72-7209, have used and are using the water in locations where such use is 

not permitted, and have failed to comply with requirements of the license, including installation 

of measuring devices. 

76. In 2000, the Plainti±Is/Counterdefendants filed applications for their own water 

rights on Ms. Von Morganroth's Ranch, some of which are not even related to the aquaculture 

operation, and even applied to transfer Ms. Von Morganroth' s Water Right 72-7209. 
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77. These actions are not authorized by the Lease. 

78. As a result of the above identified actions by Plaintiffs/Counterdefendants, they 

have violated the terms and the intent of the Lease. These actions were not approved by Ms. Von 

Morganroth since she was never asked or informed of Plaintiffs/Counterdefendants actions. 

79. In light of the above identified actions by the Plaintiffs/Counterdefendants, Ms. 

Von Morganroth seeks a declaration from the Court that PlaintifTs/Counterdefendants have 

violated one or more terms of the Lease. 

80. Alternatively, Ms. Von Morganroth seeks a declawtion from the Court as to her 

rights and those of the Plaintiffs/ Counterdefendants under the Lease. 

WHEREFORE, Ms. Von Morganroth prays for judgment as follows: 

As to Count I 

l. For judgment that Plaintiffs/Counterdefendants are in violation of the terms of the 

Lease requiring arbitration prior to the filing of any suit; 

2. For an order dismissing Plaintiffs' suit and requiring Plaintiffs/Counterdefendants 

to undeliake arbitration; 

3. For costs and attorney fees pursuant to the Lease, I.R.C.P. 54, I.C. 12-120 and/or 

I.C. 12-121 for the costs and fees incurred in responding to Plaintiffs/Counterdefendants' suit. 

As to Count II 

1. F or an order declaring that Plaintiffs/Counterdefendants are in breach of their 

obligations under the Lease as set forth in Count II; 

2. For an order requiring Plaintiffs/Counterdefendants to make full disclosure of all 

financial and business records of the business Epicenter Aquaculture; 
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3. For an order requiring Plainti±fs/Counterdefendants to submit to the Court and to 

Ms. Von Morganroth a full, complete and accurate accounting of profits and losses, including 

supporting documentation, of the business Epicenter Aquaculture; 

4. For an order awarding Ms. Von tvlorganroth all general and special damages as 

proven at trial. 

As to Count III 

1. For an order enjoining Plaintiffs/Counterdefendants from taking any action which 

interferes with or results in loss of income associated with the hydroelectric plant operations, 

including, but not limited to, any action which interferes or delays with delivery of water to the 

hydroelectric plants; 

2. For an order awarding general and special damages to Ms. Von Morganroth for 

Plaintiffs/Counterdefendants' interference with the hydroelectric operation, including costs 

associated with Ms. Von Morganroth's efforts to mitigate damages resulting from 

Plaintiffs/Counterdefendants actions as proven at trial. 

As to Count IV 

1. For an order enjoining Plaintiffs/Counterdefendants from taking any action which 

interferes with Ms. Von Morganroth's agricultural operations including, but not limited to, 

production of cattle and agricultural crops; 

2. For an order awarding general and special damages for 

Plaintiffs/Counterdefendants interference with Ms. Von Morganroth's agricultural operations, 

including costs associated with Ms. Von Morganroth' s efforts to mitigate damages resulting from 

Plaintiffs/Counterdefendants actions. 

As to Count V 
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1. For an order declaring that Plaintiffs/Counterdefendants are required to use water 

pursuant to License 72-7209 according to the terms of the license; 

2. For an order declaring that the Lease does not provide any basis for 

Plaintiffs/Counterdefendants to apply for water rights or transfer Ms. Von Morgamoth's water 

rights; 

3. For an order declaring that Plaintiffs/Counterdefendants have violated the terms of 

the Lease by using water and operating the aquaculture facility so as to interfere with Ms. Von 

Morganroth's hydroelectric operations and agricultural operations; 

4. For an order defining Plainti±Is/Counterdefendants' obligations under the Lease. 

As to All Counts 

l. For attorney fees and costs pursuant to the Lease, Idaho Code § 12-120, § 12-121, 

and I.R.C.P. 54; 

2. For costs of suit; 

3. For such other relief that the Court deems justified in order to make Ms. Von 

.Morgamoth whole. 

DATED this ~~y of February, 2001. 

MOORE SMITH BUXTON & TURCKE, 
CHARTERED 

BRUCE M. SMITH 
Attorney for Defendants 
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VERIFICATION 

STATE OF CALlFORNLA.. ) 
)55. 

County of Santa Monica ) 

LOIS VON MORG_t..NROTH, being duly sworn. stales as follows: 

That she is a Defendant/Collnterclaimant in the above.~entitled matt¢r; that, as such, she 

has read th~ foregoing docu.-nent, knows !hI: coments ihereof, and b~tieves the same to be true 

and correct 10 the b¢st of her Knowledge; 

FURTHER j your Affiant saith not-

/) . 

~~~ 
LOIS VON MORGANRO;rH 

;,d F-'e'.6r~r:;, 
SUBSCRIBED AND SWORN TO before me thi.r:J :J.- day of.J&m:tmy. 2001. 

., 

RECEIVED 

FEB 0 9 2001 

MSB&.1:CTf: 



CERTIFICATE OF SERVICE 

I hereby certify that on this ~ay of February, 2001, a true and correct copy of the 
foregoing DEFENDANTS' ANSWER TO PLAINTIFFS' COMPLAINT FOR DECLARATORY 
JUDGMENT, INTERPLEADER AND DAMAGES & COUNTERCLAIM was served upon the 
following by the method indicated below: 

William R. Hollifield 
G. Richard Bevan 
HOLLIFIELD & BEVAN, P.A. 
249 Third Avenue East 
P.O. Box 66 
Twin Falls, Idaho 83303-0066 
Facsimile: (208) 734-8077 

V-<ia U.S. MAIL 
via HAND DELIVERY 
via OVERNIGHT MAIL 
via FACSIMILE 

BRUC M. S ITH 
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, , 

I:-i THE DISTHICT COURT OF THE SKVENTH nJDICIAL DTSTRlC±~i~,:--jn 
OF THE STATE OF IDAHO, IN A:-\D FOR THE COllNTY OF CUSTER 

lviA.F1: L UP HER and J 0 At,TN"E W, 
LUPh"ER, husband and 'Nife, 

Plaintiffs, 

VS, 

LOIS VON MORGANROTH, successor in 
lntel"~st to INGRAM W,"'_RL'vl SPRINGS 
RP.NCH; LOIS, ll\IC., an unknown entity; 
L&M ANGUS RANCH, INC., an unlmo\vn 
Entity; ]Offi~ DOES 1-15; JANE DOES 
1-15; CORPOP~A.TIONS A-Z; LIMITED 
PARn-.rERSHIP 20-25; LOIS, LLC 40-50; 
,t\,nd their heirs, successors and assigns, 

Defendants. 

LOIS VON MORGAl'i'P ... OTH, 

Counterclaimant, 

VS. 

1vIARK LUPHER and JO Al'il'-JE W. 
LUPHER, husband and wife, d/b/a Epicente 
Aquaculture, 

Counterdefendan15 . 

ZUub Ji~Jl:3D Ph [2: 0 I 

ORDER DISlYl1SSING CASE 

WHEREAS the above-captioned matter has been inactive for a period greater 
than six (6) months; and 

\VHEREAS ti1e Clerk of Court ser!ed a nOllce of pending dismissal on December 
13,2005; and 

\VHEREi'.S the Court has received an Affidavit in SuppOli of Retention on 
Calendar from Robert E. Williams, Esq. in response to said notice, and the COUlt having 
reviewed the affidavit and finding that good cause does not exist for the retention of the 
above-captioned matter; 

Notice of Pretrial He::tring 

~ r;::::::,'\ ,\ n 
(~' (r\\ l 0 1''0'; 
I ,II I~:/ 1 r, 
\,. : I' 1\ 1,,:, ..... ~; '."., I !.~ L 



NOW, THEREFORE, the COlln hereby dismisses the above-captioned mciller, 
without prejudice, pursuant to I.R.C.P. 40(c). 

So ,Ordered. 

DATED this )1 day o fJanuary , 2006. 

Notice of Pretrial Hearing 2 



Certificate of Sen-ice 

HEREB Y CER TIF'{ .th8t a true and COlTect copy of the foregoing Order was this 

'-::2CO+:filday of Jcnmry, :2006, served upon the individEals as indicated: 

Bruce Slnith 
.Moore Smith 
225 N 9th, Ste 420 
Boise, ID 83702 

Robert E. Williams, Esq. 
117 South Adams Street 
P.O. Box 168 
Jerome, ID 83338 

Order Dismissing Case 

] U.S. Ivlail, postage prepaid 

~ U.S. Mail, postage prepaid 

Clerk of the Court 

By: 

3 
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FREDERJCKSEN, WILLIAMS, MESER VY & LOll;SPEICH, LLP 
117 South Adams Street 

PO Box 168 
Jerome, Idaho 83338 

Telephone; 208.324.2303 
Fax: 208.324.3135 

FAX COVER. SHEET 
FAX NUMBER TRANSMITTED TO: 

TO: 

FRDM: 
SUBJECT: 
DATE: 

Peter R. Anderson - 208.287.6700 
Karl Dreher - 208.287.6700 

Ro bert E- Williams/bsb 
Lupherl Transfer No- 67067 (fka 5647) 
December 27,2006 

DOCUMENT(S) TRANSMITTED: 

Exceptions to Recommended Default Order 
Applicants' Briefin Support of Exceptions wlo exhibits 

As we discussed in the telephone call of earlier today, I am faxing to you the Exceptions and 
Brief without exhibits and mailing a copy with exhibits. If you have any questions or there is a 
problem with the trfUlsmission, please call me. 

*********** 

THE DOCUMENTS ACCOMPANYING TIIlS TELECOPY TRANSMISSION CONTAIN INFORMATION WHICH IS 
CONFIDENTIAL AND/OR PRIVILEGED. THE INFORMATION IS INTENDED FOR THE USE OF THE INDIVIDUAL/ENTITY 
NAMED ABOVE. IF YOU ARE NOT THE INTENDED RECIPiENT. BE AWARE THAT ANY DISCLOSURE. COPYING. 
DISTRIBUTION. OR USE OF THE CONTENTS OF THIS TELECOPIED INFORMATION IS STRICTLY PROHIBITED. IF YOU'VE 
RECEIVED THIS TELECOPY IN ERROR, PLEASE NOTIFY US BY TELEPHONE WITHOUT DELAY. 

~ COUNTING COVER SHEET. IF you DO NOT RECEIVE ALL PAGES, PLEASE TELEPHONE Brel1da 
IMMEDIATELY AT 208.324.2303. 
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ROBERT E. WILLIAMS 

IDAHO STATE BAR NO. 1693 
FREDERICKSEN, WILLIAMS & :MESERVY 
117 South Adams Street 
P. O. Box 168 
Jerome, Idaho 83338 
Telephone: (208) 324w 2303 
Facsimile: (208) 324-3135 
Attorneys for Applicants Mark L. and/or Jo Anne Lupher. 

dba Epicenter Aquaculture 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF APPLlCA TION 
FOR TRANSFER NO. 67067 (fonnerly 
known as 5647) and APPLICA nONS 
FOR PERMIT NOS. 72-07577 and 72-
07578 IN THE NAME OF MARK L. 
and/or JOANNE LUPHER, dba 
EPICENTER AQUACULTURE 

SOURCE: Groundwater 

COUNTY: Twin Falls 

EXCEPTIONS TO RECOMMENDED 
DEFAULT ORDER 

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER 

AQUACULTURE (hereinafter ~~Applicants"), through their attorney of record, Robert E. 

Williams, ofthe firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and pursuant 

to Rule 720 of the Idaho Department of Water Resources (IDAPA Rule 37.01.01.02(b» 

and take exceptions to the Recommended Default Order dated November 3, 2006 

("Recommended Order"). 

The portions of the Recommended Order to which exceptions are taken are that: 

(a) the "Lease Agreement Dispute" bctween the parties as to lawful 

possession of the real property to which the water right applications apply has not been 

[malized, and 

(b) that the Applicant has failed to demonstrate clear legal interest in the place 

of use to which Permit No. 72-07577 and 72-07578 would be appurlenant Or legal 

EXCEPTIONS TO RECOMMENDED DEFAULT ORDER, Page 1 
\\Ws4\c\data\Lupll~r\ExccprtolJs ttl Rea DetiruIt Order.doc 
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authority for lransfer of the water right now pending in Transfer No. 5647, formerly 

denominated 67067. 

These Exceptions are supported by the attached Brief. 
-1-+-(...., 

Dated this 1:.!. day of December, 2006. 

FREDERICKSEN, WILLIAMS, MESERVY & 

~1S~_ 
R BERT E. WILLIAMS 
Attorney for Applicants, Mark 1. andlor 
Joanne Lupher, dba Epicenter Aquaculture 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY That on this n a~ of December. 2006, I served a true and 
correct copy of the foregoing document on the person(s) whose names and addresses appear 
below by the method indicated: 

Peter R. Anderson~ Hearing Officer 
Attn: Victoria Wygle 
Idaho Department of Water Resources 
POBox 83720 
Boise, Idaho 83720-0098 
Bruce M. Smith 
Moore Smith Buxton, et al 
950 W. Bannock, Suite 520 
Boise, Idaho 83702-6118 
Karl Dreher 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83720-0098 

.S. Mail, postage prepaid w/exhibits 
o Hand Delivery 0 Court Folder 
GrFaesimile - 208.287.6700 w/o exhibits 

o Federal Express 

I31J.S. Mail, postage prepaid w/exhibits 

o Hand Delivery 0 Court Folder 
crFacsimile 208.33 i .1202 wfexhibits 
o Federal Ex ress 

.S. Mail, postage prepaid w/exhibits 
o Hand Delivery 0 Court Folder 
rnacsimile ~ 208.287.6700 w/o exhibits 
D~,®ral Ex ress 

--~.~"' .. ---
ROBERT E. WILLIAMS 

EXCEPTIONS TO RECOMMENDED DEFAULT ORDER, Page 2 
\\Ws4\c\dala\Lupller\Exceptions to R~c Default Ord~.doe 
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ROBERT E. WILLIAMS 

IDAHO STATE BARNO. 1693 
FREDERICKSEN, WILLIAMS & MESERVY 
117 South Adams Street 
P. O. Box 168 
Jerome, Idaho 83338 
Telephone: (208) 324-2303 
Facsimile: (208) 324-3135 
Attorneys for Applicants Mark L. andlor 10 Anne Lupher, 

dba Epicenter Aquaculture 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

TN THE M A TIER OF APPLICATION 
FOR TRANSFER NO. 67067 (formerly 
known as 5647) and APPLICATIONS 
FOR PERMIT NOS. 72-07577 and 72-
07578 iN THE NAME OF MARK L. 
andfor JOANNE LUPHER, dba 
EPICENTER AQUACULTURE 

SOURCE: Groundwater 

COUNTY: Twin Falls 

APPLICANTS' BRIEF IN SUPPORT 
OF EXCEPTIONS 

COME NOW, MARK L. andlor JO ANNE LUPHER, dba EPICENTER 

AQUACULTURE (hereinafter 4'Applicants"), through their attorney of record, Robert E. 

Williams, of the finn Fredericksen, Williams, Meservy & Lothspeich, LLP, and submit their 

Brief in Support of Exceptions to the Recommended Default Order, dated November 3, 2006. A 

copy of the Recommended Default Order is attached hereto as EXHIBIT A. Exceptions were 

made pursuant to IDWR Rule 720 (IDAPA Rule 37.01.01.02(b)), on the 27th day of December, 

2006. 

INTRODUCTION 

Applicants do not contest the Hearing Officer's recitation of the procedural history in the 

Recommended Default Order, as far as it went. Supplementing this procedural history, the 

Applicants filed a Petition for Reconsideration on the 17tl1 day of November, 2006. The Hearing 

Ofilcer issued an. Order Denying Petition tor Reconsideration on December 7, 2006, a copy of 

APPLICANTS' BRIEF IN SUPPORT OF EXCEPTIONS, Page 1 
\\Ws4\c\Ql!.ta\L\lpl1l;r\Exeepti(ln~ t(liW;: DefaUlt Order Brief 12 21 06.doc 
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which is attached hereto as EXHIBIT B. However, Applicants do contest the conclusions of the 

Hearing Officer that present circumstances fail to demonstrate that Applicants have a "clear legal 

interest" in the place of use to which the Applications Nos. 72-07577 and 72-07578 would be 

appurtenant and that Applicants lack legal authority to bring the transfer proceeding pending 

under Transfer No. 67067 (formerly known as 5746). Applicants believe the Hearing Officer to 

have erred in these conclusions for the following reasons: 

A. THE ApPLICANTS ARE LA WFULLV IN POSSESSION OF TtIE REAL PROPERTY UNDER A 
WRITTEN LEASE. 

Dismissal of the state court action regarding the disputed Lease Agreement I~aves the 

Applicants in lawful possession of the real property to which the Application for Permits Nos. 

72-7577 and 72-07578 apply. Applicants have been in possession of the real property under a 

written Lease Agreement, a copy of which is attached hereto as EXHIBIT C, for more than twelve 

(12) consecutive years. Further, after the three (3) years remaining under the initial lease term 

expire, the Lease Agreement gives Applicants the right to extend the lease tor another fifteen 

(15) year tern1 if such notice is given pr.jor to July 1, 2008. Applicants currently intend to 

exercise their right to extend. Because of the dismissal of the state court action, there is no 

longer a pending dispute between the parties regarding the Lease Agreement and, therefore, there 

is no dispute to resolve as to Applicants' right to possession. 

The counterclaim in the state court action alleged various breaches and defaults under the 

Lease Agreement. A copy of the pleading containing the counterclaim is attached hereto as 

EXHIBIT D. Like Applicants' claims for declaratory judgment and damages; the Protestants' 

claims for breach ofthe Lease have been dismissed. A copy ofthe District Court's Order of 

Dismissal is attached hereto as EXHIBIT E. There is theretore no current unresolved dispute as to 

Applicants' right to possession of the real property. Applicants are currently lawfully in 

possession ofthe real property which is directly related to the water right appropriation and 

transfer applications, which right runs for a continuous period of thirty (30) years from its 

inception. No action has ever been brought or is now pending to remove the Applicants from the 

real property. The Hearing Officer is clearly incorrect in his conclusion that the pending 

application should be dismissed for failure to resolve questions as to the right to the possession 

APPLICANTS' BRIEF IN SUPPORT OF EXCEPTIONS, Page 2 
\\Ws4\c\data\Lupher\Rxc;eptions to Rec Default Order Bri~f 12 27 06.doc 
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of the real property to which the water rights apply, because no such dispute currently exists, and 

Applicants a.re in possession. 

B. EVEN IF DISPUTES OVER THE LEASE AGREEMENT WERE STILL PENDING, THE 
DISPUTES Do NOT DEPRIVE THE DEPARTMENT OF WATER RESOURCES OF THE 

ABILITY To PROCESS THE APPLICATIONS. 

Resolutions of disputes regarding the Lease Agreement were not necessary prerequisites 

to the Department's proceeding on the Applicants' pending applications. The necessity of 

proving a possessory interest in land, either from which water is diverted, or on which it is to be 

put to beneficial use, is two fold: 

1. To protect the private property owner's right to exclusive use and possession of 

the land. Bassett v. Swenson, 51 Idaho,S P.2d 722,723-724 (Idaho 1931); and 

2. To prevent bad faith delay and speculative purposes. Lemmon v. Hardy, 95 Idaho 

778, 781, 519 P.2d 1168 (1974). 

The Lemmon court emphasized the Idaho doctrine of discouraging the seeking of water 

permits for speculative purposes. The lack of a possessory interest in the property is identified by 

the court as aper se indication of speculation. The Applicants' right to continue possession of 

the real property for a thirty (30) year period, presently unchallenged by the Protestants, does not 

meet the Lemmon standard for speCUlation. Additionally, IDAPA 37.03.0S.045.01(c) also 

provides in pertinent part that: 

... speculation for the purpose of this rule is an intention to obtain a permit to 
appropriate water without the intention of applying the water to beneficial use 
with reasonable diligence ... " 

No speculation, within the court and regulation definitions has been shown to have been 

committed by the Applicants. Dismissal of the pending Applications does not protect the 

interest of the Department of Water Resources or the public in avoiding speculation or 

avoiding trespass onto a private property owner's land, as prohibited by the Bassett and 

Lemmon cases, supra~ because there is no speculation. 

Tran.<;fer number 67067 (fka. 5647) seeks the change of the permissible place of 

use to the actual portion of the real property upon which the fish raising works have been 
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constructed. This is a technical transfer. The authority of the Lessee to engage in this 

transfer is clearly implied by the terms of the Lease Agreement which unambiguously 

contemplates the Applicants' ability to use the real property for the rearing offish for the 

duration of the lease term. Not permitting the Applicants' transfer amending the place of 

use to comply with that which has been constructed and used upon the grounds, in the 

absence of the Protestants wanting to do so, deprives the Lease Agreement of all 

meaning. 

The Lease Agreement clearly demonstrates the right of the Applicants to the use 

of the water which is a prerequisite to bringing an application for transfer. See Idaho 

Code § 42-108 and I.e. §42-222(1). The statutory standards having been met, 

Applicant's water transfer application should be processed. 

C. EFFORTS HAVE BEEN MADE TO RESOLVE DISPUTES BETWEEN THE P ARTlES 

AND INFORMATION HAS BEEN PROVIDED To IDWR UPON ITS REQUEST. 

From 2002 to the present date, the parties have engaged in discussions regarding 

the resolution of various disputes between them. In 2002, a lengthy mediation was.held 

with Judge Daniel Hurlbutt. Several proposals to resolve disputes were promulgated by 

each of the parties with no final resolution. In the meantime, Applicants have remained 

in possession of the real property for more than twelve (12) yeats under the terms of the 

Lease Agreement. There is no proceeding pending which challenges the Applicants' right 

to the lawful possession of the rea) property because the state court action has been 

dismissed. See EXHIBIT E attached hereto. 

Because of Applicants' continued possession of the real property, their present 

possession of the real property, and their contractual right to extend the right to 

possession for another eighteen (18) years beyond 2006, thcre is no present dispute which 

needs to be resolved as to Applicants' continued rights to the possession of the real 

property underlying the two (2) appropriation and one (1) transfer proceeding. 

Applicants did. on the 25th day of September, 2006, submit, in response to 

requests from the Idaho Department of Water Resources, a substantial amount of 

technical infonnation regarding the pending water right appropriation matter in this 
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proceeding and two (2) other water right appropriation applications filed by the 

Applicants. The materials were compiled at considerable expense with the assistance of 

Broch.-way Engineering, Twin Falls, Idaho. Because the materials are vOltul1inous, they 

are not attached to this petition. The original documents were filed with the Department 

of Water Resources in September, 2006. A description of the documents provided, by 

title, is as follows: 

Exhibit A. 

Exhibit B. 

Exhibit C. 

Exhibit D. 

Exhibit E. 

Exhibit F. 

Exhibit G. 

Facility Design 

Existing water right license 72-7209 and pending application 
summarIes 

Effect on existing watcr rights 

C.I. Map - Active Water Right Licenses & Decrees in Vicinity 
C.2. IDWR Active Water Right Lis6ng ("Waml Springs") 

Information relative to sufficiency of water supply 

D .1. Tilapia Production 
D.2. Water Quantity & Quality Requirements for Channel 

Catfish Hatcheries 

Information relative to good faith, delay or speculative purposes 

E.l. Existing Lease Agreement & Survey 
E.2. EPA NPDES Pemlit ID-002826-6 & related documents 

Information relative to financial resources 

F.l. Current financial statement - Mark 1. & Jo Anne W. 
Lupher dba Epicenter Aquaculture 

F.2. Additional facility estimated construction costs 

Infonnation relative to conflict with the local public interest 

G .1. Letter of comment from Idaho Department of 
Environmental Quality 

0.2. Letter of comment from Idaho Department ofFish & Game 
(2) 

G.3. Letter of comment frOll Custer County Commissioners 
GA. Recommendation ofWatermaster (RE: 72-7479) 
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CONCLUSION 

Applicants have a clear, undisputed right to the possession of the real property 

underlying the pending applications. The dismissal of the state court action means there 

is no longer a dispute i.n existence as to the Applicants' rights to possession. This 

possessory right entitles the Applicants to have their applications for appropriation and 

transfer processed. The Department should rescind the Recommended Order of Default 

and set the two (2) appropriation filings and the single transfer filing now pending for 

hearing at a time and place convenient to the assigned Hearing Officer and the parties. 

RESPECTFULLY SUBMITTED THIS 27th day of December, 2006. 

F ~~MESERVY 

Attorneys for Applicants, Mark L. and/or 
Joanne Lupher, dba Epicenter Aquaculture 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY That on this 27th day of December, 2006,1 served a true and 
correct copy of the foregoing document on the person(s) whose names and addresses appear 
below by the method indicated: 

Peter R. Anderson, Hearing Officer 
Attn: Victoria Wygle 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83720-0098 
Bruce M. Smith 
Moore Smith Buxton~ ct al 
950 W. Bannock. Suite 520 
Boise. Idaho 83702-6118 
Karl Dreher 
Idaho Department of Water Resources 
PO Box 83720 
Boise, Idaho 83 720~0098 

.S. Mail) postage prepaid 
D Hand Delivery 0 Court Folder 
macsimile - 208.287.6700 wiD ~xhibiLs 
D Federal Express 

ROBERTE.~LL~S 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 
TRANSFER NO. 67067 (formerly known 
as 5647) and APPLICATIONS FOR 
PERMIT NOS. 72-07577 and 72-07578 
IN THE NAME OF MARK L. and/or 
JOANNE LUPHER, dba EPICENTER 
AQUACULTURE 

) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

ORDER DENYING 
PETITION FOR 
RECONSIDERATION 

The Petition for Reconsideration of Recommended Default Order filed by the applicants 

in this matter on November 17,2006, is hereby DENIED pursuant, in part, to the findings 

in the attached Exhibit A. 

Dated this ll:ft.. day of December, 2006. 

C~7~ 
Peter R. Anderson 
Hearing Officer 
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CERTIFICATE ~ERVICE 

I HEREBY CERTIFY that on this7day of December 2006, I delivered the 
foregoing document by U.S. mail, postage prepaid and properly addressed to the 
following: 

BRUCE M. SMITH 
MOORE SMITH BUXTON & TURCKE, CHTD 
950 W BANNOCK STE 520 
BOISE, IDAHO 83702 

ROBERT E WILLIAMS 
FREDERICKSEN WILLIAMS & MESSERVY 
POBOX 168 
JEROME ID 83338 

Victoria Wigle 
Administrative Assistant to the Director 
Idaho Department of Water Resources 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 
TRANSFER NO. 67067 (formerly known 
as 5647)and APPLICATIONS FOR 

. PERMIT NOS. 72-07577 and 72-07578 
IN THE NAME OF MARK. 1. and/or 
JOANNE LUPHER~ dba EPICENTER 
AQUACULTURE 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER ON SHOW CAUSE 
HEARING 

FINDINGS OF FACT 

1. This matter involves for Application for Pennit Nos. 72-07577 and 72:.07578 and 

Transfer of Water Rights No. 5647 in the name of and Mark 1. Lupher and Jo Anne 

W_ Lupher dba Epicenter AquacultUre (the ';~App1icants"). The Applican~'s interest in 

the property upon which the applied-for penmts would be developed, and ilieir 

interest in the water right to be transferred is pursuant to a lease dated July 1, 1994 

between Ingram Wann Springs Ranch and Mark Lupher and Jo Anne W. Lupher (the 
- . 

"Lease Agreement"). 

2. The following chronology applies to the processing of Application for Pennit Nos. 

72-07577 and 72-07578 and Transfer of Water Rights No. 5647 and the Applicant's 

leasehold interest in the place of use in question: 

a. July 1. 1994: Lease Agreement effective. 
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b. October 1 L, 1999: Date of a Notice of Default under the "Default" 

provision on page 11 of the Lease Agreement sent by L& M Angus Ranch, 

successor to the Ingrams, to the Applicants. 

c. October 14. 1999: Application for Permit Nos. 72-07577 and 72-07578 

fully submitted to IDWR. Both Applications indicate that the 

"arrangement enabling the applicant to make this filing" is the Lease 

Agreement. 

d. December 14, 1999: Transfer of Water Rights No. 5647 fully submitted 

to IDWR. The Transfer indicates that the document which! shows the 

Applicants ownership of the water right to be transferred, Water Right 

License No. 72-07209, is the Lease Agreement. 

e. January 10.2000: Protests to Application for Pennit Nos. 72-07577 

and 72-07578 filed by L & M Angus Ranch. 

f. Februmy 17.2000: Protest to Transfer of Water R,jghts No- 5647 filed 

by L & M Angus Ranch (the "Protestant"). 

g. June 15,2000: Date of letter from the Protestant notifying the Applicants 

that they continue to be in default under the lease. 

h. June 21. 2000: Joint preheating conference held by IDWR regarding 

Application for Permit Nos. 72-07577 and 72-07578 and Transfer of 

Water Rights No. 5647. The Protestant argued that IDWR could not 

approve the Applications and Transfer because the Lease Agreement was 

in default and/or the Applicants did not own the land. 

1. July 5. 2000: IDWR issues order authorizing discovery. 
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j. October S. 2000: Protestants file a Motion to Compel Discovery. 

k. November 14, 2000: lDWR issues its Order Denying Motion to Compel. 

IDWR indicated to the parties, regarding the question of whether or not the 

Applicants had defi:mlted upon their lease. that: 

IDWR is fully aware that this issue is crucial to the Applicants' 
ability and authority, or not, to proc'eed with these 
Applications. Resolution of this question, however, is better 
left to another forum and discovery under that forum's 
authority. See e.g., Federal Land Bank of Spokane v. Union 
Central Life Ins. Co., 51 Idaho 490, 491 (1931)("Before a 
person may have the place of use of water change~ he must 
show that he owns the water, or has the right to have it 
changed, which must, if there is a dispute1 be determined in an 
action for that purpose,") In fact, the lease itself provides' that 
any dispute regarding the lease must be submitted to 
arbitration. Lease Agreement at page 10. When either the 
Applicants or the Protestant submit an indication that the 
question of default has been submitted to arbitration IDWR 
will stay these matters until that arbitration has been completed, 
and then reflect in its decisions the determination of the 
arbitration panel. 

1. December 15, 2000: Prehearing Conference. At this conference the 

Applicants indicated that they had filed an action for declaratory judgment 

on the Lease Agreement, Custer Co. Case No. CV·OO-lOl. 

m. December 29, 2000: IDWR issues an Order Staying proceedings and 

Setting Status Conference. The Order provides, in part, that "all contested 

case proceedings on these applications are STAYED pending resolution of 

Custer Co. Case. Sic No. CV-OO-IOl, so long as the Applicants exercise 

reasonable diligence in the prosecution of that action." 
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n. March 30,2001: At a status conference the Applicants indicated that 

the declaratory judgment action is proceeding. A summruy judgment 

motion had been filed by the Protestants in District COlll4 arguing that the 

appropriate forum was arbitration, as provided by the Lease Agreement. 

The Applicants indicated that the summary judgment motion would be 

argued within 45 days. 

o. July 2. 2001: Summary judgment argument. At the February 22, 2002, 

show cause hearing the Protestant represented that it argued in District 

Court that the Lease Agreement provided for binding arbi!l:ration, ~d 

Applicants argued in District Court that the arbitration contemplated by 

the Lease was non-binding. The Applicants did not disagree with this 

representation at the show cause hearing. 

p. September 14. 2001~ The parties indicate that the District Court has 

directed them to arbitrate the Lease Agreement dispute. 

q. December 7.2001: Prehearing Conference. At the conference the 

Applicants indicate that they are preparing a letter to Protestants regarding 

selection of an arbitrator. Both parties indicate that arbitration will likely 

take a least 6 months. 

r. February 22. 2002: At the, show cause hearing the parties indicated that 

an arbitrator still had not been selected. The Applicants jndicated that they 

would do everything within their power to complete arbitration within 
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sixty days. The Protestant indicated that six months was more realistic. 

The Protestants stated that they would accept binding arbitration. Whether 

or not the arbitration is binding and final is completely within the hands of 

the Applicants. 

CONCLUSIONS OF LAW 

1. As a part of the decision regarding Application for Permit Nos. 72-07577 and 72-

07578, the Director of IDWR is required to determine whether the applica,tion for the 

new water right permits is made for speculative purposes or whether the applicant has 

sufficient financial resources wjth which to complete the work involved. Idaho Code 

§ 42-203A(5)(c) and (d). See also IDAPA 37.03.08.040.05.e.i and 

37.03.08.045.01.c.i. The Idaho Supreme Court has stated, "The appellant's filing an 

application for a water permit willi no possessory right in the land designated as the 

place of use amounted to speculation in and of itself." Lemmon v. Hardy, 9S Idaho 

778, 781 (1974). 

2. Idaho's water right transfer statutes provide that only a "person entitled to the use of 

water or owning any land to whlch water has been made appurtenant" may apply to 

transfer that water. I.C. § 42-108, I.C. § 42-222(1) ("Any person; entitled to the use 

of water whether represented by license ... by claims ... ar by decree, who shall desire 

to change the point of diversion, place of use, period of use or nature of use of all or 

part of the water, under the right shall first make application' to the department of 

water resources for approval of such change."). Ownership of a legal interest in a 

water right is a prerequisite for a person's ability to change a water right. Federal 
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Land Bank of Spokane v. Union Central Life 'Ins. Co., 51 Idaho·: 490~ 491 

(1931 )("Before a person may have the place of use of water changed., he must show 

that he owns the water, or has the right to have it changed, which must, if there is a 

dispute, be detennined in an action for that purpose."). 

3. Applicants knew within days of tiling Application for Pennit Nos. 72-07577 and 72-

07578 in October 1999 that there was a dispute regarding the Lease Agreement. The 

existence of this dispute was reiterated to them many times. In November 2000 the 

Applicants were, informed in the Order Denying Motion to Compel ~at arbitration, ' 

appeared to be necessary. Now, more than two years after they were info~ed of the 

possible' default and over a year after the written decision staying this matter, 

Applicants indicate to IDWR that they would try to complete arbitration within sixty 

days of February 22, 2002. Applicants control whether arbitration wi1l fmally resolve 

the lease dispute. With reasonable diligence, Applicants can finally resolve the 

dispute over the Lease Agreement within six months of the February 22~:2002~ show 

cause hearing. 

Base upon the foregoing it is hereby ORDERED that the ApplicaJilt submit to 

lDWR on August 30. 2002) fmal resolution of the Lease Agreement dispute indicating 

that the Applicants have a a clear legal interest in the place of use to which the Permit 

Nos. 72-07577 and 72-07578 would be appurtentant, and legal authority for Transfer of 

Water Rights No. 5647. 
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Dated this .11* day of April, 2002. 

~7.Le_~ 
PETER R. ANDERSON 
HEARING OFFICER 

-----

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this I;;"~ day of April, 2002, I delivered the foregoing 
ORDER ON SHOW CAUSE HEARlNG by U.s. mail, postage prepaid and properly addressed 
to the following: 

William R. Hollifield 
HOLLIFIELD & BEV AL, PA 
249 3RD Ave. E. 
P.O. Box 66 
Twin Falls, ID 83303-0066 

Bruce M. Smith 
MOORE SMITH BUXTON & 
TURCKE~ CHTD 

225 North 9th Stre~, Suite 420 
Boise, Idaho 83702 
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Allen D. Merritt 
Southern Regional Manager 
Idaho Dept. of Water Resources 
1341 Fillmore St., Ste 200 
Twin Falls. ID 83301 

~Q.~ 
Deborah J. Gibson l/ 
Administrative Assistant 
Water Allocation Bureau 



ROBERT E. WILLIAMS 
IDAHO STATE BAR NO. 1693 

FREDERICKSEN, WILLIAMS & MESERVY 
117 South Adams Street 
P. O. Box 168 
Jerome, Idaho 83338 
Telephone: (208) 324-2303 
Facsimile: (208) 324-3135 
Attorneys for Applicants Mark L. and/or Jo Anne Lupher, 

dba Epicenter Aquaculture 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION 
FOR TRANSFER NO. 67067 (formerly 
known as 5647) and APPLICATIONS 
FOR PERMIT NOS. 72-07577 and 72-
07578 IN THE NAME OF MARK L. 
and/or JOANNE LUPHER, dba 
EPICENTER AQUACULTURE 

SOURCE: Groundwater 

COUNTY: Twin Falls 

APPLICANTS' PETITION 
FOR RECONSIDERATION 
OF RECOMMENDED 
DEFAULT ORDER 

COME NOW, MARK L. and/or JO ANNE LUPHER, dba EPICENTER 

AQUACULTURE (hereinafter "Applicants"), through their attorney of record, Robert E. 

Williams, of the firm Fredericksen, Williams, Meservy & Lothspeich, LLP, and petition the 

Hearing Officer for reconsideration of the Recommended Default Order dated November 3, 

2006. This Petition for Reconsideration is made pursuant to IDWR Rule of Procedure 720. 

INTRODUCTION 

Applicants do not contest the Hearing Officer's recitation of the procedural history in the 

Recommended Default Order. However, Applicants do contest the conclusions of the Hearing 

Officer that present circumstances fail to demonstrate that Applicants have a "clear legal interest" 

in the place of use to which the Applications Nos. 72-07577 and 72-07578 would be appurtenant 
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and that Applicants lack legal authority to bring the transfer proceeding pending under Transfer 

No. 67067 (formerly known as 5746). Applicants believe the Hearing Officer to be mistaken in 

these conclusions for the following reasons: 

A. THE ApPLICANTS ARE LAWFULLY IN POSSESSION OF THE REAL PROPERTY UNDER A 

WRITTEN LEASE. 

Dismissal of the State Court Action Regarding the Disputed Lease Agreement leaves the 

Applicants in lawful possession of the real property to which the Application for Permits Nos. 

72-7577 and 72-07578 apply. Applicants have been in possession of the real property under the 

Lease Agreement for more than twelve (12) consecutive years. Further, after the three (3) years 

remaining under the initial lease term expire, the Lease Agreement gives Applicants the right to 

extend the lease for another fifteen (15) year term if such notice is given prior to July 1, 2008. 

Applicants currently intend to exercise their right to extend. Because of the dismissal ofthe state 

court action, there is no longer a pending dispute between the parties regarding the Lease 

Agreement and, therefore, there is no dispute to resolve as to Applicants' right to possession. 

The counterclaim in the state court action alleged various breaches and defaults under the 

Lease Agreement. Like Applicants' claims for declaratory judgment relief concerning certain 

terms ofthe lease and damages, the Protestants' claims have been dismissed. Therefore, 

Applicants are lawfully in possession of the real property which is directly related to the water 

right appropriation and transfer applications and will be for a continuous period of thirty (30) 

years. No action has ever been brought or is now pending to remove the Applicants from the real 

property. 

B. EVEN IF DISPUTES OVER THE LEASE AGREEMENT WERE STILL PENDING, THE 

DISPUTES Do NOT DEPRIVE THE DEPARTMENT OF WATER RESOURCES OF THE 

ABILITY To PROCESS THE ApPLICATIONS. 

Resolution of disputes regarding the lease agreement were not necessary prerequisites to 

the Department's proceeding on the Applicants' pending applications. The necessity of proving 
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a possessory interest in land, either from which water is diverted, or on which it is to be put to 

beneficial use, is two fold: 

1. To protect the private propeliy owner's right to exclusive use and possession of 

the land Bassett v. Swenson, 51 Idaho, 5 P .2d 722, 723-724 (Idaho 1931); and 

2. To prevent bad faith delay and speculative purposes. Lemmon v. Hardy, 95 Idaho 

778, 781, 519 P.2d 1168 (1974). 

The Lemmon court emphasized the Idaho doctrine of discouraging the seeking of water 

permits for speculative purposes. The lack of a possessory interest in the property is identified by 

the court as a per se indication of speculation. The Applicants' right to continue possession of 

the real property for a thirty (30) year period, presently unchallenged by the Protestants, does not 

meet the Lemmon standard for speculation. Additionally, IDAPA 37.03.08.045.01(c) also 

provides in pertinent part that: 

... speculation for the purpose of this rule is an intention to obtain a permit to 
appropriate water without the intention of applying the water to beneficial use 
with reasonable diligence ... " 

No speculation, within the court and regulation definitions has been shown to have been 

committed by the Applicants. Dismissal of the pending Applications does not protect the 

interest of the Department of Water Resources or the public in avoiding speculation or 

avoiding trespass onto a private property owner's land, as prohibited by the Bassett and 

Lemmon cases, supra, because there is no speCUlation. 

Transfer number 67067 (tka 5647) seeks the change ofthe permissible place of 

use to the actual portion of the real property upon which the fish raising works have been 

constructed. This is a technical transfer. The authority of the Lessee to engage in this 

transfer is clearly implied by the terms of the Lease Agreement which unambiguously 

contemplates the Applicants' ability to use the real property for the rearing of fish for the 

duration of the lease term. Not permitting the Applicants' transfer amending the place of 

use to comply with that which has been constructed and used upon the grounds, in the 

absence of the Protestants wanting to do so, deprives the Lease Agreement of all 

meanmg. 
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The Lease Agreement clearly demonstrates the right of the Applicants to the use 

of the water which is a prerequisite to bringing an application for transfer. See Idaho 

Code § 42-108 and I.e. §42-222(1). The statutory standards having been met, 

Applicant's water transfer application should be processed. 

c. EFFORTS HAVE BEEN MADE To RESOLVE DISPUTES BETWEEN THE PARTIES 

AND INFORMATION HAS BEEN PROVIDED To IDWR UPON ITS REQUEST. 

From 2002 to the present date, the parties have engaged in discussions regarding 

the resolution of various disputes between them. In 2002, a lengthy mediation was held 

with Judge Daniel Hurlbutt. Several proposals to resolve disputes were promulgated by 

each of the parties with no final resolution. In the meantime, Applicants have remained 

in possession of the real property for more than twelve (12) years under the terms of the 

Lease Agreement. There is no proceeding pending which challenges the Applicants' right 

to the lawful possession of the real property because the state court action has been 

dismissed. 

Because of Applicants' continued possession of the real property, their present 

possession of the real property, and their contractual right to extend the right to 

possession for another eighteen (18) years, there is no present dispute which needs to be 

resolved as to Applicants' continued rights to the possession of the real property 

underlying the two (2) appropriation and one (1) transfer proceeding. 

Applicants did, on the 25th day of September, 2006, submit, in response to 

requests from the Idaho Department of Water Resources, a substantial amount of 

technical information regarding the pending water right appropriation matter in this 

proceeding and two (2) other water right appropriation applications filed by the 

Applicants. The materials were compiled at considerable expense with the assistance of 

Brockway Engineering, Twin Falls, Idaho. Because the materials are voluminous, they 

are not attached to this petition. The original documents were filed with the Department 

of Water Resources in September, 2006. A description of the documents provided, by 

title, is as follows: 
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Exhibit A. 

Exhibit B. 

Exhibit C. 

Exhibit D. 

Exhibit E. 

Exhibit F. 

Exhibit G. 

Facility Design 

Existing water right license 72-7209 and pending application 
summaries 

Effect on existing water rights 

C.l. Map - Active Water Right Licenses & Decrees in Vicinity 
C.2. IDWR Active Water Right Listing ("Warm Springs") 

Information relative to sufficiency of water supply 

D.l. Tilapia Production 
D.2. Water Quantity & Quality Requirements for Channel 

Catfish Hatcheries 

Information relative to good faith, delay or speculative purposes 

E.l. Existing Lease Agreement & Survey 
E.2. EPA NPDES Permit ID-002826-6 & related documents 

Information relative to financial resources 

F.l. Current financial statement - Mark L. & Jo Anne W. 
Lupher dba Epicenter Aquaculture 

F.2. Additional facility estimated construction costs 

Information relative to conflict with the local public interest 

G.l. Letter of comment from Idaho Department of 
Environmental Quality 

G.2. Letter of comment from Idaho Department ofFish & Game 
(2) 

G.3. Letter of comment from Custer County Commissioners 
GA. Recommendation ofWatermaster (RE: 72-7479) 

CONCLUSION 

Applicants have a clear, undisputed right to the possession of the real property 

underlying the pending applications. The dismissal of the state court action means there 

is no longer a dispute in existence as to the Applicants' rights to possession. This 

possessory right entitles the Applicants to have their applications processed. The Hearing 
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Officer should rescind the Recommended Order of Default and set the two (2) 

appropriation filings and the single transfer filing now pending for hearing at a time and 

place convenient to the Hearing Officer and the parties. 

,7 JA 
RESPECTFULLY SUBMITTED THIS ~ day of November, 2006. 

Attorneys for Applicants, Mark L. and/or 
Joanne Lupher, dba Epicenter Aquaculture 

CERTIFICATE OF SERVICE 
. ~. 

I HEREBY CERTIFY That on this IT day of November, 2006, I served a true and 
correct copy of the foregoing document on the person(s) whose names and addresses appear 
below by the method indicated: 

/ 
Peter R. Anderson, Hearing Officer [2(U.S. Mail, postage prepaid 
Attn: Victoria Wygle D Hand Delivery D Court Folder 
Idaho Department of Water Resources macsimile - 208.287.6700 
PO Box 83720 D Federal Express 
Boise, Idaho 83720-0098 
Bruce M. Smith [2(U. S. Mail, postage prepaid 
Moore Smith Buxton, et al D Hand Delivery D Court Folder 
225 North 9th Street, Suite 520 D Facsimile 
Boise, Idaho 83702-5716 D Federal Express 

RbBERTE. WILLIAMS 
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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 
TRANSFER NO. 67067 (formerly known 
as 5647) and APPLICATIONS FOR 
PERMIT NOS. 72-07577 and 72-07578 
IN THE NAME OF MARK L. and/or 
JOANNE LUPHER, dba EPICENTER 
AQUACULTURE 

) 
) 
) 
) 
) 
) 
) 

------------------------------) 

IDAPA 37.01.01.700 provides, in part, that: 

RECOMMENDED 
DEFAULT ORDER 

If an applicant ... fails to respond to a written information inquiry, the 
presiding officer may serve upon all parties a notice of a proposed default 
order denying the application .... 

(Emphasis added). This language provides the Hearing Officer grounds for denying the 

applications if an applicant fails to provide information requested by the Hearing Officer. 

On August 23, 2002, an Order was issued in this matter requiring that Mark L. 

and/or Joanne Lupher, DBA Epicenter Aquaculture ("Applicants") submit to the Idaho 

Department of Water Resources (IDWR) within 72 hours of the date upon when the 

mediation of the disputes between the parties before Daniel C. Hurlbutt was concluded, 

final resolution of a Lease Agreement dispute indicating that the Applicants had a clear 

legal interest in the place of use to which Permit No. 72-07577 and No. 72-07578 would 

be appurtenant and that Applicants have legal authority for transfer of Water Right No. 

5647, or to otherwise advise IDWR that all issues involved in the current proceedings 

before IDWR had been resolved. That mediation arose out of a district court case 

Applicants filed to declare their interest in the Lease Agreement which purports to give 
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them the real property interest supporting their applications. Lupher v. Morganroth et.al., 

Custer County case no. CV-2000-101. 

At a March 14, 2003, status conference the parties to this matter indicated that 

following mediation on October 16, 2002, the Lease Agreement dispute had not been 

resolved, but that resolution appeared likely, and that a settlement agreement would be 

provided to the IDWR soon, possibly within ten days of the conference. 

Both parties later indicated in status reports filed with IDWR that final resolution 

of the Lease Agreement dispute had not been reached. 

Because of Applicants failure to respond to the information inquiry in the Order 

the Hearing Officer gave them Notice of Proposed Default Order on March 19,2004, that 

a default was proposed to be entered for their failure to respond. 

Applicants filed a Petition in Opposition to Issuance of Proposed Default Order 

on April 5, 2004. The primary factual basis opposing the proposed default in the Petition 

was that the failure to submit a final resolution of the lease agreement dispute is equally 

the responsibility of the Protestant. The exhibits attached to the Applicants' Petition 

support factual assertion in one sense-they demonstrate an equal lack of diligence on 

both the part of the Applicants and the Protestant in resolving the Lease Agreement 

dispute that has been apparent since October 1999. But the Petition shows no attempt by 

the Protestant to frustrate diligent resolution of the Lease Agreement dispute. The duty to 

exercise reasonable diligence in this administrative proceeding lies with the Applicant. 

Initially, even though declining to issue a default order, the Hearing Officer noted 

that a default would not be a harsh result in this matter. The only harm they would suffer 

by the dismissal of Transfer No. 67067 would be the loss of their filing fee. They could 
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simply re-file this application for transfer upon resolution of the Lease Agreement 

dispute. The dismissal of Application for Permit Nos. 72-07577 and 72-07578 would 

result in the loss of both filing fees and priority. 

In April 2004 the Hearing Officer stated: 

There appears to be little reason, however, to force the Lupher's to 
lose their filing fee. Leaving these applications in IDWR's records would 
not appear to entail much cost to IDWR. Allowing the Applicants' to 
maintain their priority, however, does lessen their incentive to diligently 
resolve the Lease Agreement dispute and damages the ability of more 
diligent water appropriators to put water to beneficial use without being 
subject to the priorities of derelict applicants. I.e. §42-204 provides a 
means to resolve this problem by providing that the priority of the right 
initiated by an application shall be determined by the date of receipt of 
needed information. 

Based upon this language this matter was stayed on April 9, 2004. 

On January 27, 2006, that district court action was dismissed for inactivity. 

Exhibit A to this Recommended Default Order. There now appears to be no activity by 

Applicants to resolve the Lease Agreement dispute. 

The Hearing Officer has determined that he will revisit the Notice of Proposed 

Default Order. It now appears that even the loss of priority was insufficient incentive to 

force the Applicant's to finally resolve the Lease Agreement dispute. Because 

Applicants had already lost the priority of their water right application, the only harm in 

entering a default order in this matter will be the loss of the Applicant's filing fees. The 

loss of those fees is appropriate when IDWR has been left with open-ended Applications 

and the costs of processing this contested case. As with the district court, at some point a 

resolution must be diligently pursued in good faith by the Applicants. That has not 

occurred in this matter. 
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RECOMMENDED ORDER 

Based upon the failure of Mark L. and/or Joanne Lupher, DBA Epicenter 

Aquaculture to respond to the information inquiry requesting that they submit to IDWR 

final resolution of the Lease Agreement dispute indicating that the Applicants have a 

clear legal interest in the place of use to which the Permit Nos. 72-07577 and 72-07578 

would be appurtenant, and legal authority for Transfer of Water Rights No. 5647 (67067) 

it is ORDERED that Application for Permit Nos. 72-07577 and 72-07578 and 

Application for Transfer of Water Right No. 5647 (67067) are DENIED. 

PROCEDURAL RIGHTS 

This is the Recommended Decision and Order of the Hearing Officer. It will not 

become final without action of the Director of the Idaho Department of Water Resources. 

Any party may file a petition for reconsideration of this recommended order with the 

Hearing Officer within fourteen (14) days of the service date of this order. The Hearing 

Officer will dispose of any petition for reconsideration within twenty-one (21) days of its 

receipt, or the petition will be considered denied by operation of law. See Section 67-

5243(3) Idaho Code. 

Within fourteen (14) days after (a) the service date of this recommended order, (b) 

the service date of a denial of a petition for reconsideration from this recommended 

order, or (c) the failure within twenty-one (21) days to grant or deny a petition for 

reconsideration from this recommended order, any party may in writing support or take 

exceptions to any part of this recommended order and file briefs in support of the party's 

position with the Director or Director's designee on any issue in the proceeding. If no 
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party files exceptions to the recommended order with the Director or Director's designee, 

the Director or Director's designee will issue a final order within fifty-six (56) days after: 

1. The last day a timely petition for reconsideration could have been filed with 

the hearing officer; 

ll. The service date of a denial of a petition for reconsideration by the hearing 

officer; or 

iii. The failure within twenty-one (21) days to grant or deny a petition for 

reconsideration by the hearing officer. 

Written briefs in support of or taking exceptions to this recommended order shall 

be filed with the Director or Director's designee. Opposing parties shall have fourteen 

(14) days to respond. The Director or Director's designee may schedule oral argument in 

the matter before issuing a final order. The Director or Director's designee will issue a 

final order within fifty-six (56) days of receipt of the written briefs or oral argument, 

whichever is later, unless waived by the parties or for good cause shown. The agency 

may remand the matter for further evidentiary hearings if further factual development of 

the record is necessary before issuing a final order. 

Dated this :3 ,,) day of November 2006. 
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PETER R. ANDERSON 
HEARING OFFICER 



CERTIFICATE OF SERVICE 

I' HEREBY CERTIFY that on this3..:1ay of November 2006, I delivered the 
foregoing RECOMMENDED DEFAULT ORDER by U.S. mail, postage prepaid and 
properly addressed to the following: 

BRUCE M. SMITH 
MOORE SMITH BUXTON & TURCKE, CHTD 
225 NORTH 9TH STREET, SUITE 420 
BOISE, IDAHO 83702 

ROBERT E WILLIAMS 
FREDERICKSEN WILLIAMS & MESSERVY 
PO BOX 168 
JEROME ID 83338 
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ictoria igle 
Administrative Assista to the Director 
Idaho Department of Water Resources 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRIc!cp,b,i··:O 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF CUSTER 

MARK LUPHER and JO ANNE W. 
LUPHER, husband and wife, 

Plaintiffs, 

F~ECE\VED 

IVED 
JAN ~ 1 2006 

vs. BY: 

LOIS VON MORGANROTH, successor in 
Interest to INGRAM WARM SPRINGS 
RANCH; LOIS, INC., an unknown entity; 
L&M ANGUS RANCH, INC., an unknovvn 
Entity; JOHN DOES 1-15; JANE DOES 
1-15; CORPORATIONS A-Z; LIMITED 
PARTNERSHIP 20-25; LOIS, LLC 40-50; 
And their heirs, successors and asS'igns, 

Defendants. 

LOIS VON MORGANROTH, 

Counterclaimant, 

vs. 

MARK LUPHER and JO ANNE W. 
LUPHER, husband and wife, d/b/a Epicente 
Aquaculture, 

Counterdefendants. 

ORDER DISMISSING CASE 

WHEREAS the above-captioned matter has been inactive for a period greater 
than six (6) months; and 

WHEREAS the Clerk of Court served a notice of pending dismissal on December 
13,2005; and 

WHEREAS the Court has received an Affidavit in Support of Retention 011 

Calendar from Robert E. Williams, Esq. in response to said notice, and the cOUli having 
reviewed the affidavit and finding that good cause does not exist for the retention of the 
above-captioned matter; 

Notice of Pretrial Hearing 



NOW, THEREFORE, the COUlt hereby dismisses the above-captioned matter, 
without prejudice, pursuant to LR.C.P. 40(c). 

So Ordered. 

DATED this ~ day ofJanuary, 2006. 

Notice of Pretrial Hearing 2 



Certificate of Service 

I HEREBY CERTIFY that a true and con'ect copy of the foregoing Order was this 

'1otl~day of January, 2006, served upon the individuals as indicated: 

Bruce Smith 
Moore Smith 
225 N 9th, Ste 420 
Boise, ID 83702 

Robert E. Williams, Esq. 
117 South Adams Street 
P.O. Box 168 
Jerome, ID 83338 

Order Dismissing Case 

[ ] U.S. Mail, postage prepaid 

~ U.S. Mail, postage prepaid 

Clerk of the Court 

By: 
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Gibson, Deborah 

From: Spackman, Gary 

Sent: Monday, October 16, 20064:25 PM 

To: Gibson, Deborah 

Subject: RE: 72-7577, 72-7578,72-7579,75-7580 

Debbie, 
Let's talk about it. 

Gary 

-----Original Message----­
From: Gibson, Deborah 
Sent: Monday, October 16, 2006 3:23 PM 
To: Spackman, Gary 
Subject: FW: 72-7577, 72-7578,72-7579,75-7580 

Page 1 of 4 

Gary - FYI. Sounds like Peter will respond on behalf of the department. I can't image the Victoria has 
much on her computer since I helped Peter with this. Besides, how can we recreate a file from electronic 
documents that won't have dates or signatures? What should I do? I can supply only what I have in the 
shadow file I have held for the last few months. It does contain the dismissal order issued by the district 
court, and Peter's Order staying the protested applications. 
Debbie 

-----Original Message----­
From: Wigle, Victoria 
Sent: Monday, October 16, 2006 3:08 PM 
To: Gibson, Deborah 
Cc: Homan, John 
Subject: FW: 72-7577, 72-7578,72-7579,75-7580 

Debbie - FYI - Peter does not have the file, nor can I find it here in Administration. When we moved 
here from Orchard, we did lose a box of Admin files that has never been recovered. Most of it was Bear 
River Commission files, but it is very possible that the hearing files were grouped into the same box given 
their proximity in the old file cabinets. I can, however, print off everything on my computer that I have in 
relation to the matter. The majority of the files were yours, and perhaps I can print off a file list on 
my computer for comparison. Peter is requesting a copy of the dismissal order - do you have a copy? 

John - can you please amend Peter's contract as requested? Thank you. 

Victoria 

-----Original Message-----
From: Hearing Officer Peter Anderson [mailto:hearingofficer@fiberpipe,net] 
Sent: Monday, October 16, 2006 2:03 PM 
To: Wigle, Victoria 
Subject: RE: 72-7577, 72-7578,72-7579,75-7580 

Victoria, 
I'm sure I don't have them. My general practice was to not take IDWR files home unless a hearing 

had been conducted and I needed the file to render a decision. My memory is that the Lupher files were 
somewhat voluminous and I would notice them if they were here despite my usual practice. 

That being said, if the Luphers are no longer pursuing the declaratory judgment action we should 
take action on this case to conclude it. I will need to have John Homan do a contract amendment to 
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increase my hourly rate from $40 to $75, but I think it will only take me an hour or two to finish this 
one up. Please forward this to John and send me the dismissal order to review. This was contract CON 
00475. 

Thanks, 
Peter 

From: Wigle, Victoria [mailto:Victoria.wigle@idwr.idaho.gov] 
Sent: Friday, October 13, 20064:58 PM 
To: Peter Anderson (E-mail) 
Subject: FW: 72-7577, 72-7578,72-7579,75-7580 

Peter, 

FYI. We still have not been able to locate the files for Lupher/Epicenter. I will check with Debbie to see 
what remnants of the file she has, and will print off what little I have on my computer. Please look around 
your office one more time to see if you might have the files at your home. 

Victoria 

-----Original Message----­
From: Gibson, Deborah 
Sent: Friday, October 13, 20064:49 PM 
To: Wigle, Victoria 
Cc: Merritt, Allen; Keen, Shelley 
Subject: FW: 72-7577, 72-7578,72-7579,75-7580 

Victoria, 

The above water right files in the name of Lupher/Epicenter Aquaculture are becoming a topic of 
discussion and it may be necessary to include Peter. He was the hearing officer presiding over two 
applications for permit (nos. 72-7577 & 72-7578) and an application for transfer (67067, formerly known as 
5647) that had protests filed against. As you know, these files have been missing for a couple of years and 
to date have not been located. The last document Peter issued was on April 9, 2004, that was an Order 
Staying these applications based on the district court resolving a lease dispute between the parties. Now 
to bring you up to 2006, an order was issued by the Seventh Judicial District on January 31 st, 2006, 
dismissing the state court actions regarding the lease between the parties, because of a lack of activity in 
the case. Recently this order was provided to the department. It would appear that now is the time for 
Peter to resume his duties as hearing officer for the applications before the department. I have the only file 
that contains remnants of the original files at my desk. 

The attached messages from Bruce Smith & Allen Merritt may be of interest to Peter. I'm sure that what 
Mr. Smith is looking for is contained in the missing files that are not available on microfilm or scanned in 
our database. Please contact Peter and advise him that the Lupher matter may need to be revisited, and 
that it is imperative that we locate the missing three files. Please make another sweep of your area and let 
me know if you find anything new. 

Thank you!! 
Debbie 

-----Original Message-----
From: Bruce M. Smith [mailto:BMS@msbtlaw.com] 
Sent: Friday, October 13, 20063:40 PM 
To: Merritt, Allen 
Cc: Rob Williams (E-mail); Rob Williams (E-mail 2); Spackman, Gary; Gibson, Deborah; Keen, Shelley 
Subject: RE: 72-7577, 72-7578,72-7579,75-7580 

Thanks Allen-I had tried to check all the records on these as transfers and kept coming up with strange 
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results. The litigation between Mr. Williams' client and mine was dismissed for failure to prosecute over the 
Luphers' objection and there was no decision rendered. However, my client continues to take the position 
that there is no authority or permission for Mr. Williams' client to obtain a water right on my client's 
property. Given Idaho law, therefore, there is no basis for the department to process these applications. If 
the Department does choose to advertise and or process these, please provide notice to me. If the 
applications Nos. 7579 and 7580 are not on the IDWR system ,would you please forward copies of them to 
me. Thanks Bruce 

10117/2006 

-----Original Message-----
From: Merritt, Allen [mailto:Allen.Merritt@idwr.idaho.gov] 
Sent: Friday, October 13, 2006 3:20 PM 
To: Bruce M. Smith 
Cc: Rob Williams (E-mail); Rob Williams (E-mail 2); Spackman, Gary; Gibson, Deborah; Keen, 
Shelley 
Subject: RE: 72-7577, 72-7578,72-7579,75-7580 

Dear Mr. Smith: 

This e-mail is in response to your inquiry and our phone conversation this morning. As we 
discussed, the letter of Mr. Williams dated 10/3/2006 incorrectly identifies files as transfers. To 
clarify, IDWR has five applications filed by Mark LupherlEpicenter Aquaculture as listed below: 

1. Application for transfer of water right 72-7209 numbered as transfer 67067. This 
application was protested and a hearing held by Peter Anderson. Mr. Anderson issued an 
order staying processing of this until ownershipllease issues were resolved. 

2. Application for permit 72-7577. This application was protested and a hearing held by 
Peter Anderson. Mr. Anderson issued an order staying processing of this until 
ownershipllease issues were resolved. 

3. Application for permit 72-7578. This application was protested and a hearing held by 
Peter Anderson. Mr. Anderson issued an order staying processing of this until 
ownershipllease issues were resolved. 

** Note that the above three files were sent to the State Office on 11/13/2001 after the 
hearing. 

4. Application for permit 72-7579. This application has been held due to the Salmon River 
Moratorium however the moratorium has been rescinded and this office is processing this 
application pursuant to guidelines adopted for processing permits in the Salmon River 
drainage. To date the application has not been advertised. 

5. Application for permit 72-7580. This application has been held due to the Salmon River 
Moratorium however the moratorium has been rescinded and this office is processing this 
application pursuant to guidelines adopted for processing permits in the Salmon River 
drainage. To date the application has not been advertised. 

During the processing of applications #4 and #5 listed above this office sent letters requesting 
additional information pursuant to the guidelines for processing applications in the Salmon 
drainage. During that phase of processing we learned that the litigation between Lupher and 
Morganroth had ended in an order or there was some sort of resolution. We requested copies 
which prompted the letter from Mr. Williams. We also requested the same information for #2 and 
#3 as #4 and #5. Please find attached a copy of our normal letter sent out pursuant to the 
guidelines for processing in the Salmon drainage. 

As soon as our office finishes with critical SRBA review we intend to process (advertise) the block 
of applications for permit that have been held in the Salmon drainage due to the moratorium and 
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those recently received including #4 and #5. As for #1, #2 and #3 any information received is 
forwarded to the State Office. Please direct questions regarding #1, #2 and #3 to the state office. 

If you have further questions, please feel free to contact this office. 

Allen Merritt 

-----Original Message-----
From: Bruce M. Smith [mailto:BMS@msbtlaw.com] 
Sent: Friday, October 13, 2006 10:54 AM 
To: Merritt, Allen 
Subject: FW: 72-7577, 72-7578,72-7579,75-7580 

-----Original Message----­
From: Bruce M. Smith 
Sent: Friday, October 13, 2006 10:46 AM 
To: 'amerritt@idwr.idaho.gov' 
Cc: Bruce M. Smith 
Subject: FW: 72-7577, 72-7578,72-7579,75-7580 

-----Original Message----­
From: Bruce M. Smith 
Sent: Friday, October 06, 2006 6:30 PM 
To: 'amerritt@idwr.state.id.us' 
Cc: Bruce M. Smith 
Subject: 72-7577, 72-7578,72-7579,75-7580 

Allen-I received a letter from Rob Williams today referring to these transfers and some 
litigation that my client and the Luphers were involved in some years ago. The Luphers are 
running an aquaculture operation on my client's ranch. I'm not sure what this is about so can 
you give me a call to explain. If these transfers in any way relate to my client's property or 
water rights, it will be somewhat serious as the Luphers do not have any right to deal with 
my client's rights. Thanks Bruce 
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Merritt, Allen 

From: Merritt, Allen 

Sent: Friday, October 13, 2006 3:20 PM 

To: 'Bruce M. Smith' 

Cc: Rob Williams (E-mail); Rob Williams (E-mail 2); Spackman, Gary; Gibson, Deborah; Keen, Shelley 

Subject: RE: 72-7577,72-7578,72-7579,75-7580 

Dear Mr. Smith: 

This e-mail is in response to your inquiry and our phone conversation this morning. As we discussed, the letter of 
Mr. Williams dated 10/3/2006 incorrectly identifies files as transfers. To clarify, IDWR has five applications filed 
by Mark Lupher/Epicenter Aquaculture as listed below: 

1. Application for transfer of water right 72-7209 numbered as transfer 67067. This application was 
protested and a hearing held by Peter Anderson. Mr. Anderson issued an order staying processing of this 
until ownership/lease issues were resolved. 

2. Application for permit 72-7577. This application was protested and a hearing held by Peter Anderson. 
Mr. Anderson issued an order staying processing of this until ownership/lease issues were resolved. 

3. Application for permit 72-7578. This application was protested and a hearing held by Peter Anderson. 
Mr. Anderson issued an order staying processing of this until ownership/lease issues were resolved. 

** Note that the above three files were sent to the State Office on 11/13/2001 after the hearing. 

4. Application for permit 72-7579. This application has been held due to the Salmon River Moratorium 
however the moratorium has been rescinded and this office is processing this application pursuant to 
guidelines adopted for processing permits in the Salmon River drainage. To date the application has not 
been advertised. 

5. Application for permit 72-7580. This application has been held due to the Salmon River Moratorium 
however the moratorium has been rescinded and this office is processing this application pursuant to 
guidelines adopted for processing permits in the Salmon River drainage. To date the application has not 
been advertised. 

During the processing of applications #4 and #5 listed above this office sent letters requesting additional 
information pursuant to the guidelines for processing applications in the Salmon drainage. During that phase of 
processing we learned that the litigation between Lupher and Morganroth had ended in an order or there was 
some sort of resolution. We requested copies which prompted the letter from Mr. Williams. We also requested 
the same information for #2 and #3 as #4 and #5. Please find attached a copy of our normal letter sent out 
pursuant to the guidelines for processing in the Salmon drainage. 

As soon as our office finishes with critical SRBA review we intend to process (advertise) the block of applications 
for permit that have been held in the Salmon drainage due to the moratorium and those recently received 
including #4 and #5. As for #1, #2 and #3 any information received is forwarded to the State Office. Please direct 
questions regarding #1, #2 and #3 to the state office. 

If you have further questions, please feel free to contact this office. 

Allen Merritt 
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-----Original Message-----
From: Bruce M. Smith [mailto:BMS@msbtlaw.com] 
Sent: Friday, October 13, 2006 10:54 AM 
To: Merritt, Allen 
Subject: FW: 72-7577, 72-7578,72-7579,75-7580 

-----Original Message----­
From: Bruce M. Smith 
Sent: Friday, October 13, 2006 10:46 AM 
To: 'amerritt@idwr.idaho.gov' 
Cc: Bruce M. Smith 
Subject: FW: 72-7577, 72-7578,72-7579,75-7580 

-----Original Message----­
From: Bruce M. Smith 
Sent: Friday, October 06, 20066:30 PM 
To: 'amerritt@idwr.state.id.us' 
Cc: Bruce M. Smith 
Subject: 72-7577, 72-7578,72-7579,75-7580 
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Allen-I received a letter from Rob Williams today referring to these transfers and some litigation that my 
client and the Luphers were involved in some years ago. The Luphers are running an aquaculture 
operation on my client's ranch. I'm not sure what this is about so can you give me a call to explain. If these 
transfers in any way relate to my client's property or water rights, it will be somewhat serious as the 
Luphers do not have any right to deal with my client's rights. Thanks Bruce 
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>date 

> 

RE: Application No. > to Appropriate Water in the Salmon River Drainage 

Dear Applicant>s: 

The Idaho Department of Water Resources (IDWR) is reviewing your application to appropriate water 
from> for> purposes. 

As you may know the Director rescinded the various moratoriums in the Salmon River Drainage that have 
been in place in one form or another since 1992. IDWR is now allowed to process applications subject to 
the Wild and Scenic Agreement between the state and the federal government. The processing of your 
permit is pursuant to Water Appropriation Rules (IDAPA 37.03.08). 

To ensure that IDWR has sufficient information to evaluate applications in the Salmon River Drainage you 
are required to augment your application with additional information. The enclosed sheet describes what 
additional information is needed. It also sets forth the time frame in which you must respond and also 
has important contact information where information needs to be sought. 

If you have any questions, please feel free to contact this office or contact Shelley Keen at 208-287-4947 
in our state office. 

Enclosure 

Sincerely, 

Allen Merritt, PE 
Southern Region Manager 



IDAHO DEPARTMENT OF WATER RESOURCES 

Applying for a Permit to Appropriate Water in the Salmon and Clearwater River Basins 

Idaho Code § 42-203A(5) requires IDWR to evaluate the following criteria for applications to appropriate water: 

.. The potential to reduce the quantity of water under existing water rights 
• The sufficiency of the water supply for the proposed appropriation 
• The good faith nature of the application 
• The adequacy of the applicant's financial resources 
.. The local public interest in the public water resource 
.. The conservation of water resources in Idaho 
.. Impacts to the economy of the local area or watershed 

To ensure that IDWR has sufficient information to evaluate the criteria, Rule 40.05 of the Water Appropriation 
Rules (IDAPA 37.03.08.040.05) requires water right applicants to submit additional information to IDWR in 
connection with their applications. 

The additional information requirement is usually waived for applications proposing the appropriation of 5.0 cfs 
or less or the storage of 500 af or less. Because the waters of the Salmon River and Clearwater River drainages 
are habitat for fish species listed as endangered or threatened under the federal Endangered Species Act, caution 
is necessary to ensure that new appropriations of water do not undermine efforts to protect and restore the ESA 
listed fish species and other public values in the basins' rivers and streams. IDWR is, therefore, requiring that 
applicants submit the additional information required by Water Appropriation Rules 40.05.c through 40.05.g, 
even when the applications are for less than the usual 5.0 cfs/500 af threshold. Only certain applications for 
small domestic and stockwater uses and applications to divert ground water for domestic use in multiple homes 
are exempt from the additional information requirement. A copy of Water Appropriation Rules 40.05.c-g is 
printed on the back of this page. 

Please submit the information required by Water Appropriation Rules 40.05.c-g to IDWR within 30 days from 
the date you are notified that it is required. IDWR will hold your application until you have submitted the 
additional information. If you believe that a particular piece of information is not relevant to your application, 
please explain why. If you do not respond within 30 days, IDWR may void your application. If you need 
additional time to submit the required information, please submit a written request. IDWR can grant additional 
time "upon a showing of good cause." 

The following are agency representatives who will help you respond to the local public interest requirement of 
Rule 40.05.g. Please contact these agency representatives at least 15 days prior to the end of your 30-day 
response period. 

IDFG contact list for water right applications: 

Panhandle Region: Mary Terra-Berns at 208-769-1414 Clearwater Region: Ray Hennekey at 208-799-5010 
McCall Subregion: Dale Allen at 208-634-8l37 Southwest Region: Eric Leitzinger at 208-465-8465 
Salmon Region: Tom Curet at 208-756-2271 

IDEQ contact list for water right applications: 

Lewiston: Kerby Cole at 208-769-4370 (Clearwater or lower Salmon River basins) 
Cascade: Leslie Freeman at 208-382-6808 (South Fork Salmon River basin) 
Idaho Falls: Troy Saffle at 528-2650 (Upper Salmon, Lemhi, Pahsimeroi basins) 
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Water Appropriation Rules 40.05.c through 40.05.g 

c. The following information shall be submitted for applications to appropriate unappropriated water .... 

Information relative to the effect on existing water rights, Section 42-203A(5)(a), Idaho Code, shall be submitted as 
follows: 

i. For applications appropriating springs or surface streams with five (5) or fewer existing users, either the identification 
number, or the name and address of the user, and the location of the point of diversion and nature of use for each existing 
water right shall be submitted. 

ii. For applications appropriating groundwater, a plat shall be submitted locating the proposed well relative to all existing 
wells and springs and permitted wells within a one-half mile radius of the proposed well. 

iii. Information shall be submitted concerning any design, construction, or operation techniques which will be employed to 
eliminate or reduce the impact on other water rights. 

d. Information relative to sufficiency of water supply, Section 42-203A(5)(b), Idaho Code, shall be submitted as follows: 

i. Information shall be submitted on the water requirements of the proposed project, including, but not limited to, the 
required diversion rate during the peak use period and the average use period, the volume to be diverted per year, the period 
of year that water is required, and the volume of water that will be consumptively used per year. 

ii. Information shall be submitted on the quantity of water available from the source applied for, including, but not limited to, 
information concerning flow rates for surface water sources available during periods of peak and average project water 
demand, information concerning the properties of the aquifers that water is to be taken from for groundwater sources, and 
information on other sources of supply that may be used to supplement the applied for water source. 

e. Information relative to good faith, delay, or speculative purposes of the applicant, Section 42-203A(5)(c), Idaho Code, 
shall be submitted as follows: 

i. The applicant shall submit copies of deeds, leases, easements or applications for rights-of-way from federal or state 
agencies documenting a possessory interest in the lands necessary for all project facilities and the place of use or if such 
interest can be obtained by eminent domain proceedings the applicant must show that appropriate actions are being taken to 
obtain the interest. Applicants for hydropower uses shall also submit information required to demonstrate compliance with 
Sections 42-205 and 42-206, Idaho Code. 

ii. The applicant shall submit copies of applications for other needed permits, licenses and approvals, and must keep the 
department apprised of the status of the applications and any subsequent approvals or denials. 

f. Information Relative to Financial Resources, Section 42-203A(5)(d), Idaho Code, shall be submitted as follows: 

i. The applicant shall submit a current financial statement certified to show the accuracy of the information contained therein, 
or a financial commitment letter along with the financial statement of the lender or other evidence to show that it is 
reasonably probable that financing will be available to appropriate the water and apply it to the beneficial use proposed. 

ii. The applicant shall submit plans and specifications along with estimated construction costs for the project works. The 
plans shall be definite enough to allow for determination of project impacts and implications. 

g. Information Relative to Conflict with the Local Public Interest, Section 42-203A(5)(e), Idaho Code, shall be submitted 
as follows: 

The applicant shall seek comment and shall submit all letters of COl1l1nent on the effects of the construction and operation of 
the proposed project from the governing body of the city and/or county and tribal reservation within which the point of 
diversion and place of use are located, the Idaho Department of Fish and Game, the Idaho Department of Environmental 
Quality, and any irrigation district or canal company within which the proposed project is located and from other entities as 
determined by the director. 
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MOORE SMITH BUXTON & TURCKE, CHARTERED 

DATE: October 6,2006 

TO: Allen Merritt 

RE: Attached letter 

ATTORNl!Y5 AT LAW 

BANNElI I>AN>: BUI'LOINC, Sum; 520 
9511 WelT BANNOCK STltIllrr, BOlS~, ill 83702 
TEmnoNp~ (205) 331-1S0D FAX: (206) 331-t~02 

FACSIMILE COVER SHEET 

RECIPIENT'S FAX: ~ .... ~ r ..... '1 i"'" 
--------------------~--

CLIENT: 

FROM: Bruce M. SmitbJDebbie 

NUMBER OF PAGES INCLUDING THIS COVER SHEET: 

ADDITIONAL COMMENTS: 

ORIGINAL WILL NOT BE SENT 
ORIGINAL WILL BE SENT BY FIRST CLASS MAIL 
ORlGINAL WILL BE SENT BY FEDERAL EXPRESS 

Allen-can you explain to me what this letter is referring to. My client owns the ranch and the 
Luphers do not have any right to transfer my client's water rights but at this point I'm trying to 
figure out what this si about. Thanks Bruce 

***********************I~ORTANTME~AGE*********************** 

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 15 ATIORNEY PRIVILEGED AND CONFIDENTIAL 

INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED ABOVE. IF THE READF.R OF THIS 

MESSAGE IS NOT THE INTENDED RECIPIENT, OR mE EMPLOYEE OR AGENT l<E5PONSr13LE TO DELIVER 1T TO THE 

INTENDED RECIPIENT, YOU ARE HEREBy NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF 

IRIS COMMUNICATION IS STRlCTLY PROI-llS1TED. IF YOU I-L<\VE RECE.IVED THIS COMMUNICATION;IN ERROR, 

PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE 

ADDRESS VIA THE U.S. POSTAL SERVICE. 1RANK YOU. 

R e c e i ve d Tim e 0 ct. 6. 6 : 38 PM 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRIdEjV·\HC) 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF CUSTER 

2006 JA[~J j PM 12: 0 I 
MARK LUPHER and JO ANNE W. 
LUPHER, husband and wife, RE IVED 

Plaintiffs, 

vs. 

JAN ~ 1 2006 

BY: 

LOIS VON MORGANROTH, successor in 
Interest to INGRAM WARM SPRINGS 
RANCH; LOIS, INC., an unknown entity; 
L&M ANGUS RANCH, INC., an unknown 
Entity; JOHN DOES 1-15; JANE DOES 
1-15; CORPORATIONS A-Z; LIMITED 
PARTNERSHIP 20-25; LOIS, LLC 40-50; 
And their heirs, successors and ass-igns, 

Defendants. 

LOIS VON MORGANROTH, 

Cowlterclaimant, 

vs. 

MARK LUPHER and JO ANNE W. 
LUPHER, husband and wife, d/b/a Epicenter 
Aquaculture, 

Counterdefendants. 

ORDER DISMISSING CASE 

WHEREAS the above-captioned matter has been inactive for a period greater 
than six (6) months; and 

WHEREAS the Clerk of Court served a notice of pending dismissal on December 
13, 2005; and 

WHEREAS the Court has received an Affidavit in Support of Retention on 
Calendar from Robert E. Williams, Esq. in response to said notice, and the COllli having 
reviewed the affidavit and finding that good cause does not exist for the retention of the 
above-captioned matter; 

Notice of Pretrial Hearing 1 



NOW, THEREFORE, the cOUli hereby dismisses the above-captioned matter, 
without prejudice, pursuant to LR.C.P. 40(c). 

So Ordered. 

DATED this ;1.1 day of January, 2006. 

Brent 1. Moss, 

Notice of Pretrial Hearing 2 



Certificate of Service 

I HEREBY CERTIFY that a true and conect copy of the foregoing Order was this 

'1Dtl'lday of January, 2006, served upon the individuals as indicated: 

Bruce Smith 
Moore Smith 
225 N 9th, Ste 420 
Boise,ID 83702 

Robert E. Williams, Esq. 
117 South Adams Street 
P.O. Box 168 
Jerome,ID 83338 

Order Dismissing Case 

[ ] U.S. Mail, postage prepaid 

~ U.S. Mail, postage prepaid 

Clerk of the Court 

By: 

3 



10/06/2006 18;40 FAX 208 331 1202 

. 'Siree~ Suite '200 . 
, ID 83301~3380 

October 3, 2006 

MSB&T~CTD, 

'l'HJ.F,l'IION1',: (2l\H) ;,l4-:!:>Il~' 
'l1.':l,II,CC.)1>ll-(\\.: (2.tI~1;'24-31;1S 

1':-MI\l1 J I'Wt.1i\'l"ll'!\@(:,\Bl:l(ONICNl':'!' 

Re: 

t. r 

, (3)-1 
Transfers No. 72-7577, 72-7578, 72-757 ,75- 580 in the name of 
Mark and/or Joanne Lupher 

II Allen: 

To follow up your request relayed to me through Ja.son Lee Hefms, at Brockway Engineering, please 
:l enclosed a copy of the Order of the Seventh Judicial District Court dismissing the state court actions' 
;arding aspects of the lease between my clients, the Luphers, who are the tenants. and the current property 
'TIers. This means that there are no longer current issues in litigation regarding the status of the tease 
:eement under which my clients are currently operating_ 

EW/ch 
~: Client 

Bruce Smith 
::ldataILuphcrIIDWR ! O·3·06,doc 

Very truly yours, 

FREDERlCKSEN WILLIAMS MESERVY & LOTHSPEICH, Ll,P 

~-l~L(L 
ROBERT E. WILLIAMS 

Received Time Oct. 6, 6:38PM 



j'rederic( 1-, Wif{iams, Meservy & LotI. deli, LLP 

YLttomeys at Law 

117 South Adams Street 
Post Office Box 168 
Jerome, Idaho 83338-0168 

ROBI.:R'J' I·:. WI1,LI.\1\IS 
,I.\1\II·:S c. 1\[I·:SIO]ZVY 
.JOlIN B. 1,O'1'llSl'lm:l I 

Department of Water Resources 
Allen MelTitt 
1341 Fillmore Street, Suite 200 
Twin Falls, ID 83301-3380 

October 3,2006 

TELI·:PIIONI·:: (20H) .'l2-+-2:'>1I.'\ 
TI·:L1·:C<JPII·:R: (20H):124-.'>1.'\5 

1·:-T\L\ll,: FWM.\Tl'YS@CABl.l·:ONI·:.NI:'J' 

~1" 

Re: Transfers No. 72-7577, 72-7578, 72-7579,~580 in the name of 
Mark and/or Joanne Lupher 

Dear Allen: 

To follow up your request relayed to me through Jason Lee Helms, at Brockway Engineering, please 
tlnd enclosed a copy of the Order of the Seventh Judicial District Court dismissing the state court actions 
regarding aspects of the lease between my clients, the Luphers, who are the tenants, and the current property 
owners. This means that there are no longer CUlTent issues in litigation regarding the status of the lease 
agreement under which my clients are cUlTently operating. 

REW/ch 
C: Client 

Bruce Smith 
C:\dataILupherIIDWR IO-3-06.doc 

Very truly yours, 

FREDERICKSEN WILLIAMS MESERVY & LOTHSPEICH, LLP 

(, 
----

ROBERT E. WILLIAMS 



1'reaerick§en) WiJ(iantS, 9vfeseroy & Lotftspeich, LLP 
.JZLttorneys at Law 

117 South Adams Street 
Post Office Box 168 
Jerome,ldabo 1-\3338-0168 

It{ Jill 'itT I·:. \X'I 1.1,1.\ MS 
1\\11'::-; c. ,,11,::-;1':1\\')' 
.I{JlIN B.I.{)'I'I !!'I'I':IClI 

Department of Water Resources 
Allen Merritt 
1341 Fillmore Street, Suite 200 
Twin Falls, 10 83301-3380 

October 3, 2006 

TI(l.I·:I'II{ lNI·:: (2I1H) .nl':11I1'1 

'l'1·:I.I·;CUI'II·:lt, (2I1K).'I2+ 'ILl5 
1·:-,,1.\11., I'W"I.\TI'YS@{:,\HI,I'.(lNI:"NI'.'i' 

Re: Transfers No. 72-7577, 72-7578, 72-7579, 75-7580 in the name of 
Mark and/or Joanne Lupher 

Dear Allen: 

To follow up your request relayed to me through Jason Lee Helms, at Brockway Engineering, please 
find enclosed a copy of the Order of the Seventh Judicial District Court dismissing the state court actions 
regarding aspects of the lease between my clients, the Luphers, who are the tenants, and the current property 
owners. This means that there are no longer current issues in litigation regarding the status of the lease 
agreement under which my clients are currently operating. 

REW/ch 
C: Client 

Bruce Smith 
C:ldata\LuphcrIIDWR IO-3-06.doc 

Very truly yours, 

FREDERICKSEN WILLIAMS MESERVY & LOTHSPEICH, LLP 

r " 

;\ 

',\ 
, ''''.,J (,'", ,( "~Ii A 

Ii \" !.. '.,. \ .. "L ___ _ 
, 

ROBERT E. WILLIAMS 



~, .. ~;:~~~; It·· :. ' .Jj':iT 
t)JSTl:H CUU;\ITY 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRIdfF,bj-:C) 
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF CUSTER 

MARK LUPHER and JO ANNE W. 
LUPHER, husband and wife, 

Plaintiffs, 

F~ECE\VED 

VED 
JAN R 1 2006 

vs. BY: 

LOIS VON MORGANROTH, successor in 
Interest to INGRAM WARM SPRINGS 
RANCH; LOIS, INC., an unknown entity; 
L&M ANGUS RANCH, INC., an unknown 
Entity; JOHN DOES 1-15; JANE DOES 
1-15; CORPORATIONS A-Z; LIMITED 
PARTNERSHIP 20-25; LOIS, LLC 40-50; 
And their heirs, successors and assigns, 

Defendants. 

LOIS VON MORGANROTH, 

Counterc1aimant, 

vs. 

MARK LUPHER and JO ANNE W. 
LUPHER, husband and wife, d/b/a Epicente 
Aquaculture, 

Counterdefendants. 

ORDER DISMISSING CASE 

WHEREAS the above-captioned matter has been inactive for a period greater 
than six (6) months; and 

WHEREAS the Clerk of Court served a notice of pending dismissal on December 
13,2005;and 

WHEREAS the COUli has received an Affidavit in SuppOli of Retention on 
Calendar from Robert E. Williams, Esq. in response to said notice, and the court having 
reviewed the affidavit and finding that good cause does not exist for the retention of the 
above-captioned matter; 

Notice of Pretrial Hearing 



NOW, THEREFORE, the court hereby dismisses the above-captioned mat1er, 
without prejudice, pursuant to LR.C.P. 40(c). 

So Ordered. 

DA TED this ~ day of January, 2006. 

Notice of Pretrial Hearing 2 



Certificate of Service 

I HEREBY CERTIFY that a true and correct copy of the foregoing Order was this 

'20tt'lday of January, 2006, served upon the individuals as indicated: 

Bruce Smith 
Moore Smith 
225 N 9th, Ste 420 
Boise, ID 83702 

Robert E. Williams, Esq. 
117 South Adams Street 
P.O. Box 168 
Jerome, ID 83338 

Order Dismissing Case 

By: 

[ ] U,S. Mail, postage prepaid 

f?4 U.S. Mail, postage prepaid 

Clerk of the Court 
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