BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF
LICENSE NO. 37-7808

ORDER GRANTING PETITION

FOR RECONSIDERATION AND
FINAL ORDER CONCLUDING THAT
WATER RIGHT 37-7808 IS

ENTITLED TO UNQUALIFIED
SUBORDINATION UNDER THE SWAN
FALLS AGREEMENT

On December 14, 2012, the Director (“Director”) of the Idaho Department of Water
Resources (“Department”) issued a Final Order Adding Clarifying Language to Assist the
Department in Administration of Water Rights Entitled to Qualified Subordination (Appendix B
List) (“Final Order”) in the matter of water right no. 37-7808. The Final Order added a condition
to water right no. 37-7808. The condition was added to assist the Department in water right
administration by making it easier to determine, based upon the face of the water right, which
water rights do not receive the benefit of unqualified subordination under the Swan Falls
Agreement (“Agreement”) and the Contract to Implement Senate Bill 1180 (“1180 Contract”).!
The condition was added to water right no. 37-7808 and to other water rights within the trust
water area which have priority dates senior to October 25, 1984, but which did not have
beneficial use or substantial investment” prior to October 25, 1984.

On December 20, 2012, the Department received a letter from the owner of water right
no. 37-7808, Faulkner Land & Livestock Company (“Faulkner”). The letter asks the Department
to reconsider the Final Order on two grounds. First, Faulkner states:

We have been forwarded your letter dated December 14, 2012, stating that you
had previously sent us a letter informing us of the opportunity to file an objection
with the SRBA District Court if we felt that our water right (referenced above)
should be entitled to unqualified subordination protection if the minimum stream
flows at Murphy gage are not met. We did not receive that letter! Your letter
further states that since we did not file an objection with the SRBA Court, our
water right would be subject to call if the flows at the Murphy gage are not met.

1. The history and effect of the Swan Falls Agreement and the 1180 Contract are described in greater
detail in the Final Order and will not be repeated in this order but are adopted herein by reference.
2. As defined in the 1180 Contract.
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It appears Faulkner misinterpreted the Department’s December 14, 2012 letter. The
reference to the SRBA proceeding in the letter was intended as a factual statement, pointing out
that Faulkner had not participated in the Snake River Basin Adjudication (“SRBA”) proceeding.’
The statement was not intended to suggest that Faulkner was foreclosed from presenting
information to the Department related to when water right no. 37-7808 was put to beneficial use.
In fact, the purpose of the Final Order was to provide Faulkner an opportunity to object to the
inclusion of the condition if Faulkner could demonstrate that water right no. 37-7808 was put to
beneficial use prior to October 25, 1984, or that the water right holder made a substantial
investment in the development of the water right prior to October 25, 1984. Whether Faulkner
received notice of the separate SRBA District Court proceeding does not matter for purposes of
this proceeding. Notice of this proceeding is what is important for the purposes of this matter.

In its letter, Faulkner also makes a second argument as to why the Director should
reconsider the Final Order. Faulkner states, “Our water right has a November 16, 1979 priority
date, which pre-dates the Swan Falls Agreement.” While Faulkner is correct that the priority
date of water right no. 37-7808 predates the Agreement, the priority date alone is not the
controlling factor when it comes to determining whether a water right is entitled to unqualified
subordination under the Agreement. In the Agreement, as explained in the Final Order, Idaho
Power Company (“Idaho Power”) agreed to subordinate its hydropower water rights for facilities
on the Snake River and its tributaries between Murphy and Milner Dam* to all upstream
beneficial water uses existing as of October 25, 1984. This included water uses for which no
application had been filed, provided that an application was filed for the use before July 1, 1985.°

The 1180 Contract also subordinated Idaho Power’s water rights to water rights for which there
had been substantial investment® in irrigation wells or equipment pursuant to a valid permit prior
to October 25, 1984.7 Idaho Power’s hydropower rights are subordinated only to water rights that
fall into these categories. As such, water right no. 37-7808 is only entitled to unqualified
subordination protection if it meets these criteria. In other words, what matters is whether
Faulkner has evidence showing that water right no. 37-7808 was put to beneficial use prior to

3. Although Faulkner alleges that it did not receive notice, the Certificate of Mailing for the SRBA
District Court’s Order Granting State of Idaho’s Second Amended Motion to Include Subordination
Language on Water Rights Affected by the Swan Falls Settlement, does indicate that a copy of the SRBA
District Court’s Order was sent to Faulkner through its attorney of record, T.J. Budge with the law firm
Racine, Olsen, Nye, Budge and Bailey. Certificate of Mailing at 2..

4. The Agreement did not apply to the water rights for Idaho Power’s CJ Strike facility because they had
previously been subordinated.

5. Paragraph 7(D) of the Agreement provides that the hydropower rights enumerated in the Paragraph
7(A) and 7(B) of the Agreement are “subordinate to those persons who have beneficially used water prior
to October [25], 1984, and who filed an application or claim for said use by June 30, 1985.” While the
Agreement references October 1, 1984 as the cutoff date, the parties subsequently agreed in the
proceedings in SRBA Subcase No. 00-91013 to use October 25, 1984 as the cutoff date.

6. Substantial investment was defined in the 1180 Contract as the expenditure of $15,000 or 25% of the
total projected cost of developing the permit. 1180 Contract § 1(c).

7. While the 1180 Contract uses a cutoff date of November 19, 1982, the parties subsequently agreed in
the proceedings in SRBA Subcase No. 00-91013 to use October 25, 1984 as the cutoff date for both the
Swan Falls Agreement and the 1180 Contract.
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October 25, 1984, or that the water right holder made a substantial investment in the
development of the water right prior to October 25, 1984.

In response to Faulkner’s request for reconsideration, the Department has undertaken an
extensive review of the water right file for water right no. 37-7808. The Department looked for
evidence that actual beneficial use of water occurred prior to October 25, 1984, or that substantial
investment was made pursuant to a valid permit. Based on the following findings, the record
indicates the substantial investment standard was met and the beneficial use standard was met for
100 acres of irrigation.

e On November 16, 1979, Ralph E. Franklin (“Franklin”) applied for the permit that
eventually became water right no. 37-7808 (“permit”).

e On January 24, 1980, the Department issued the permit to Franklin for the diversion of
ground water to irrigate 220 acres of land.

¢ On October 18, 1984, Franklin applied for an extension of time to submit proof of
beneficial use in connection with the permit. In his request, Franklin indicated that he
had spent $20,000 constructing a well and pumping system and clearing 200 acres of land
for cultivation. A well driller’s report on file with the Department shows that a well was
constructed for Franklin to a depth of 505 feet at the permitted point of diversion in 1973.
The well was not used as the point of diversion for any other water right or permit. The
Department approved the extension until January 1, 1990.

e In 1989 the Department reviewed infrared aerial photography and determined that 100
acres of the permitted place of use had been irrigated in 1983.

e On December 5, 1989, Franklin applied for another extension of time to submit proof of
beneficial use in connection with the permit. The Department approved the extension
until January 1, 1992.

e OnJuly 21, 1990, Franklin assigned the permit to Alan Cavener (“Cavener”).

e On March 13, 1991, Cavener submitted a proof of beneficial use statement in connection
with the permit.

e On May 16, 1997, the Department issued water right license no. 37-7808 to Cavener for
the irrigation of 163 acres of land.

CONCLUSION
The owner of permit no. 37-7808 made a substantial investment in the development of
the water right prior to October 25, 1984, and he also beneficially used water by irrigating 100

acres before October 25, 1984. By doing so, the owner of water right no. 37-7808 met the
criteria for unqualified subordination protection under the Agreement and the 1180 Contract.
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The Director should grant Faulkner’s request for reconsideration and refrain from adding to

water right no. 37-7808 a new condition indicating that the water right owner is entitled only to
qualified subordination protection.

ORDER

Faulkner’s petition for reconsideration is GRANTED and the language regarding
qualified subordination pr:ﬁ?sions SHALL NOT BE INCLUDED on water right no. 37-7808.
1

DATED this O™ day of January, 2013,

GARY SPACKMAN
Director
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CERTIFICATE OF SERVICE

I hereby certify that on this /&Wéday of January, 2013, I mailed a true and correct copy,
postage prepaid, of the foregoing ORDER GRANTING PETITION FOR RECONSIDERA-
TION AND FINAL ORDER CONCLUDING THAT WATER RIGHT 37-7808 IS
ENTITLED TO UNQUALIFIED SUBORDINATION UNDER THE SWAN FALLS
AGREEMENT and with Explanatory Information To Accompany A Final Order to the
persons listed below:

MIKE FAULKNER

FAULKNER LAND & LIVESTOCK CO
1989 S 1875 E

GOODING ID 83330

MCFINNEY AGRIFINANCE LLC
PO BOX 1598
TWIN FALLS ID 83303-1598

JAMES C TUCKER

IDAHO POWER COMPANY
POBOX 70

BOISE ID 83707

Deborah Gibson
Administrative Assistant to the Director
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EXPLANATORY INFORMATION TO ACCOMPANY A
FINAL ORDER

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 740.02)

The accompanying order is a "Final Order" issued by the department pursuant to section
67-5246, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14)
days of the service date of this order as shown on the certificate of service. Note: The petition
must be received by the Department within this fourteen (14) day period. The department
will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See section 67-5246(4), Idaho Code.

REQUEST FOR HEARING

Unless the right to a hearing before the director or the water resource board is otherwise
provided by statute, any person who is aggrieved by the action of the director, and who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action. The person shall file with the director, within fifteen
(15) days after receipt of written notice of the action issued by the director, or receipt of actual
notice, a written petition stating the grounds for contesting the action by the director and
requesting a hearing. See section 42-1701A(3), Idaho Code. Note: The request must be
received by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to district court by filing a petition in the district
court of the county in which:

I. A hearing was held,

ii. The final agency action was taken,

ii. The party seeking review of the order resides, or

(\2 The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) the service date of an order denying petition for reconsideration, or c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Revised July 1, 2010



