BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF ) ORDER DENYING PETITION
LICENSE NO. 36-7537 ) FOR RECONSIDERATION
)
)

On December 14, 2012, the Director (“Director”) of the Idaho Department of Water
Resources (“Department”) issued his Final Order Adding Clarifying Language to Assist the
Department in Administration of Water Rights Entitled to Qualified Subordination (Appendix B
List) (“Final Order”) in the matter of water right no. 36-7537. The clarifying language was added
to assist the Department in water right administration by making it easier to determine, based
upon the face of the water right, which water rights do not receive the benefit of unqualified
subordination under the Swan Falls Agreement (“Agreement”) and the Contract to Implement
Senate Bill 1180 (“1180 Contract”)." The clarifying language was added to water right no. 36-
7537 and to other water rights within the trust water area which have priority dates senior to

October 25, 1984, but which did not have beneficial use or substantial investment® prior to
October 25, 1984.

On December 28, 2012, the Department received a Pefition for Reconsideration of the
Final Order (“Petition”) from Phyllis Sheldon, Elena G. Sheldon, and Myron B. Sheldon, who
are among the owners of water right no. 36-7537. The petition alleges that water was put to
beneficial use in connection with permit no. 36-7537 prior to October 25, 1984. The Petition is
supported by affidavits from Myron Sheldon, Michael Hamilton, and Gary Wright.

In response to the Petition, the Department extensively reviewed the water right file for
water right no. 36-7537. The Department also reviewed aerial photography from the years 1987
and 1992 and reviewed the affidavits submitted with the Petition. The Department looked for
evidence that actual beneficial use of water occurred prior to October 25, 1984, or evidence of a
substantial investment pursuant to a valid permit. Based on the following findings, the record
establishes neither the beneficial use standard nor the substantial investment standard was met.

* On April 8, 1975, Wes Trounson and/or Myriel Trounson (“Trounsons”) applied for a permit
to divert 10.00 cfs from Briggs Springs for irrigation, domestic, and recreation purposes. On
May 28, 1975, the Department issued Trounsons the permit, which was numbered 36-7537.

1. The history and effect of the Swan Falls Agreement and the 1180 Contract are described in greater
detail in the Final Order and will not be repeated in this order but are adopted herein by reference.
2. As defined in the Contract to Implement Senate Bill 1180 (“1180 Contract”).
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On March 17, 1976, Myriel Trounson died.
In 1979 Wes Trounson assigned his interest in the permit to Aqua Life, Inc.

On April 17, 1980, the Department granted an extension of time until May 1, 1985, to submit
proof of beneficial use in connection with the permit. In the extension request, the attorneys
for Wes Trounson, the estate of Myriel Trounson, Howard L. Sheldon, Willard B. Sheldon,
George M. Sheldon, Nancy McCormick, and Aqua Life Inc., “were unable to complete the
work required under said Permit” because “[t]here is some uncertainty over the identity of the
rightful owners of said Water Permit.”

In 1983 Aqua Life, Inc., assigned its interest in the permit to Wes Trounson.

On June 11, 1985, the Department granted Wes Trounson an extension of time until January
1, 1989, to submit proof of beneficial use in connection with the permit. Wes Trounson’s
extension request was based on delay caused by litigation. In his request, Wes Trounson
indicated he had spent “*20,000” [sic] and that no work had been accomplished in
connection with the permit.

On January 31, 1989, the Department received a completed Trust Water Information
Questionnaire from Wes Trounson. In the questionnaire, Wes Trounson indicated that a
portion of the permit had been developed prior to July 1, 1985. It was not clear what portion
of the permit had been developed.

In 1990 the Department granted Wes Trounson an extension of time until September 1, 1991,
to submit proof of beneficial use in connection with the permit. Wes Trounson’s extension
request was based on litigation. In his request, Wes Trounson stated he had spent $750 on
1000 feet of pipe in connection with the permit.

In 1989 WesTrounson assigned his interest in the permit to Mary Brush Crupper.

In 1991 Mary Brush Crupper granted ownership of her interest in the permit to Pristine
Springs, Inc.

Also in 1991 Pristine Springs, Inc., assigned its interest in the permit to Pristine Springs, Inc.,
Richard H. Kaster, Edith Kaster, Willard B. Sheldon, Hedwig Sheldon, Howard Sheldon
Estate, Louise Sheldon, George Sheldon, and Phyllis Sheldon (“Owners”).

On September 2, 1991, the permit lapsed because the Owners had not submitted a statement
of proof of beneficial use.

On October 28, 1991, the Owners submitted a proof of beneficial use statement in connection
with the permit, and on January 13, 1992, the Department reinstated the permit with an
advancement in priority to June 4, 1975.
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e In 1993 a Department field examiner completed a beneficial use field report confirming
development of 30 acres of irrigation and fish propagation in connection with the permit.
The field examiner report that the 30 acres of irrigation was in addition to 81 acres of
irrigation confirmed in connection with Snake River Basin Adjudication claim no. 36-15180.
The examiner found the source of water and delivery system for claim no. 36-15180 to be the
same as for the permit. The examiner found the fish propagation use in a rearing facility
called the “fry house”. The fish propagation use at the fry house is different than the fish
propagation use authorized by water right nos. 36-2040, 36-2607, and 36-7538, which are
also owned by the Owners.

e On December 9, 1994, the Department issued the Owners a license for the water use
established in connection with the permit.

e In 1997 the Snake River Basin Adjudication court decreed right no. 36-15180 to the Owners.

¢ In 2005 Myron Sheldon and Elena Sheldon replaced Willard Sheldon and Hedwig Sheldon as
partial owners of Right 36-7537.

DISCUSSION

The timing of investment and development in connection with permit no. 36-7537 is not
clearly documented in the water right file. Wes Trounson’s assertion in 1985 that he had spent
$20,000 does not confirm that the investment occurred prior to October 25, 1984. Also, while
the Trust Water Questionnaire he completed in 1989 indicates some development occurred by
July of 1985, it does not confirm development prior to October 25, 1984. No other file
documents come close to addressing the relevant time period in sufficient detail.

The affidavits of Sheldon, Hamilton, and Wright confirm that water from Briggs Spring
was diverted and used on the developed property prior to October 25, 1984. However, 1987
infrared aerial imagery on file at the Department shows no evidence of irrigation of the place of
use for water right no. 36-7537. The 1987 photography clearly depicts the irrigation of the place
of use for water right no. 36-15180. The affidavits do not mention right no. 36-15180 or
differentiate it from water right no. 36-7537. Given what is depicted in the aerial imagery, it is
likely the irrigation the affiants witnessed more than 25 years ago occurred in connection with
water right no. 36-15180.

Similarly, the affiants do not explain how they know that the fish propagation use was not
the fish propagation use authorized under right nos. 36-2040, 36-2607, and 36-7538, all of which
authorize the diversion and use of water from Briggs Creek. The “fry house” does not appear in
the 1987 aerial photography, but does appear in 1992 aerial photography.

CONCLUSION
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The owners of permit no. 36-7537 have not shown that they established beneficial use of
water prior to October 25, 1984, nor is it apparent they made a substantial investment in
developing their beneficial use prior to October 25, 1984. Consequently, they did not meet the

criteria for unqualified subordination protection under the Agreement and the 1180 Contract.
The Department should deny the Petition.

ORDER

The petition for reconsideration is DENIED.

DATED this /é%day of January, 2013.

(! _ ,; ./

GARY SPACKMAN
Director
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CERTIFICATE OF SERVICE

I hereby certify that on this / (p).é/l day of January, 2013, I mailed a true and correct copy,
postage prepaid, of the foregoing ORDER DENYING PETITION FOR RECONSIDERATION

and Explanatory Information to Accompany an Order Denying Petition for Reconsideration, to
the persons listed below:

J EVAN ROBERTSON JAMES C TUCKER

ROBERTSON & SLETTE PLLC IDAHO POWER COMPANY

PO BOX 1906 PO BOX 70

TWIN FALLS ID 83303-1906 BOISE ID 83707

PRISTINE SPRINGS INC MYRON SHELDON

201 WARM CREEK RD ELENA SHELDON

JEROME ID 83338 HOWARD SHELDON ESTATE
PO BOX 443

PRISTINE SPRINGS INC BUHLID 83316

C/O FRITZ HAEMMERLE

PO BOX 1800 EDITH KASTER

HAILEY ID 83333 RICHARD H KASTER
1539E 4230 N

LOUISE SHELDON BUHL ID 83316

PHYLLIS SHELDON

GEORGE M SHELDON

C/O IRLE RANCH

PO BOX 443

BUHL ID 83316

DNebistsl) Sidy oo

Deborah Gibsor#”
Administrative Assistant to the Director
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EXPLANATORY INFORMATION TO ACCOMPANY AN
ORDER DENYING PETITION FOR RECONSIDERATION

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 740.02)
The accompanying order is an Order Denying Petition for Reconsideration of the
"final order" or "amended final order" issued previously in this proceeding by the Idaho
Department of Water Resources (""department™) pursuant to section 67-5246, ldaho Code.

REQUEST FOR HEARING

Unless the right to a hearing before the director or the water resource board is otherwise
provided by statute, any person who is aggrieved by the action of the director, and who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action. The person shall file with the director, within fifteen
(15) days after receipt of written notice of the action issued by the director, or receipt of actual
notice, a written petition stating the grounds for contesting the action by the director and
requesting a hearing. See section 42-1701A(3), Idaho Code. Note: The request must be
received by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to district court by filing a petition in the district
court of the county in which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) the service date of an order denying petition for reconsideration, or c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Revised July 1, 2010



