BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS

) FINAL ORDER
FOR TRANSFER NOS. 68302 AND 65886 )

)

)

IN THE NAME OF THE CITY OF PRESTON

On November 30, 2012, the City of Preston timely submitted City of Preston’s
Exceptions and Brief Following Denial of City’s Petition for Reconsideration of IDWR’s
October 12, 2012 Preliminary Order Confirming Status of Transfer Approvals as Final Orders
of the Department (“Exceptions”). The issue in this matter is whether the preliminary orders
issued by the Idaho Department of Water Resources (“Department”) on November 9, 2001 are
final orders because the Department failed to dispose of the City of Preston’s petitions for
reconsideration within 21 days. The Director of the Department (“Director”) finds, concludes
and orders as follows:

FINDINGS OF FACT

1. The City of Preston filed its Application for Transfer No. 65886, formerly
numbered 3223, (“Transfer No. 65886”) on January 12, 1984. The purpose of the application
was to change the point of diversion, place of use and nature of use for a portion of water right
no. 13-26.

2. Notice of Transfer No. 65886 was published in the Preston Citizen in October of
1985. The application was protested by the U.S. Forest Service.

3. In September, 1986, the U.S. Forest Service submitted an agreement with the City
of Preston to resolve the protest. In the agreement, the U.S. Forest Service withdrew its protest
of Transfer No. 65886.

4. The Department held a pre-hearing conference on February 24, 1995, in the matter
of Transfer No. 65886. At the conference, Preston-Whitney Irrigation Company (“Preston-
Whitney”) filed a petition to intervene to become a party.

5. On March 9, 1995, the Department issued a Post Pre-hearing Conference Order
in the matter of Transfer No. 65886. The order required the City of Preston to amend Transfer
No. 65886 on or before April 1, 1995 or a hearing would be set to resolve issues in the matter. It
was further ordered that the petition to intervene filed by Preston-Whitney would be held without
action until after April 1, 1995.
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6. On April 14, 1995, the City of Preston, through its attorney of record, submitted a
letter clarifying some corrections to Transfer No. 65886.

7. City of Preston filed its Application for Transfer No. 68302, formerly numbered
4596, (“Transfer No. 68302”) on April 14, 1995. The purpose of the application was to change
the point of diversion, place of use and nature of use for a portion of water right No. 13-34.

8. Notice of Transfer No. 68302 was published in the Preston Citizen in April and
May, 1995. The application was protested by Preston-Whitney.

9. On August 31, 1998, a document titled Agreement Among the City of Preston, the
Cub River Irrigation Company, and Preston-Whitney Irrigation Company Regarding the
Municipal Water Rights for the City of Preston was submitted to the Department. Preston-
Whitney withdrew its protests of Transfer Nos. 65886 and 68302 as part of the agreement.

10.  On November 9, 2001, the Department issued an approval of Transfer Nos. 65886
and 68302 as preliminary orders.

11.  The preliminary orders approving Transfer Nos. 65886 and 68302 were served by
mail to the City of Preston on November 13, 2001.

12. On November 27, 2001, the City of Preston filed Cizy of Preston’s Petition for
Reconsideration (“Petitions for Reconsideration”) of the preliminary orders approving Transfer
Nos. 65886 and 68302.

13. On November 28, 2001, the Department granted the Petitions for Reconsideration
to review the issues raised by the City of Preston in the matter of Transfer Nos. 65886 and 68302.
The order granting the petition stated “the petitions are granted...so that the Department can
review the issues raised by the petitioner in the petitions.”

14. The City of Preston did not file exceptions or request a hearing on the preliminary
orders approving Transfer Nos. 65886 and 68302 issued on November 9, 2001.

15. On August 13, 2012, the Department issued preliminary orders amending
approval of Transfer Nos. 65886 and 68302. The amended preliminary orders were served by
mail to the City of Preston on August 14, 2012.

16. On August 28, 2012, City of Preston filed another request for reconsideration, this
time seeking reconsideration of the amended approvals of Transfer Nos. 65886 and 68302. On
August 29, 2012, the City of Preston also filed City of Preston’s Request for Hearing in the
matter of Transfer Nos. 65886 and 68302.

17. On September 6, 2012, the Department issued an order granting the City of
Preston’s request for hearing but denying the second request for reconsideration. Order Granting
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Request for Hearing, Order Denying Petition for Reconsideration, and Order Staying
Preliminary Orders, dated Sept. 6, 2012.

18.  On September 20, 2012, City of Preston filed a third request for reconsideration,
this time seeking reconsideration of the Department’s September 6, 2012 order. City of
Preston’s Petition for Reconsideration of IDWR's September 6, 2012 Order Granting Request
Jor Hearing, Order Denying Petition for Reconsideration, and Order Staying Preliminary
Orders, dated Sept. 20, 2012,

19. On October 12, 2012, the Department issued and served its Preliminary Order
Confirming Status of Transfer Approvals as Final Orders of the Department (“Preliminary
Order”). Citing to the Idaho Supreme Court’s recent decision in A&B Irr. Dist. v. IDWR, 2012
Opinion No. 121 (Sept. 14, 2012), the Department concluded that it’s November 9, 2001 orders
are final orders because the Department did not timely dispose of the City of Preston’s Pefition
Jor Reconsideration on November 27, 2001. The Department concluded that the City’s Petition
Jor Reconsideration was deemed denied by operation of law and that the Department lacked
authority to issue its August 13, 2012 preliminary orders amending Transfer Nos. 65886 and
68302 and its September 6, 2012 Order Granting Request for Hearing, Order Denying Petition

Jor Reconsideration, and Order Staying Preliminary Orders in the matter of Transfer Nos. 65886
and 68302.

20. On October 26, 2012, the City of Preston submitted a fourth petition for
reconsideration, titled City of Preston’s Petition for Reconsideration of IDWR’s October 12,
2012 Preliminary Order Confirming Status of Transfer Approvals as Final Orders of the
Department. The Department chose not to respond to this fourth petition, instead allowing it to
be denied by operation of law on November 16, 2012.

21.  On November 30, 2012, the City of Preston timely submitted City of Preston’s
Exceptions and Brief Following Denial of City’s Petition for Reconsideration of IDWR'’s
October 12, 2012 Preliminary Order Confirming Status of Transfer Approvals as Final Orders
of the Department (“Exceptions”).

CONCLUSIONS OF LAW

1. Idaho Code § 67-5243(3) provides that:

[A]ny party may file a motion for reconsideration of a recommended order
or a preliminary order within fourteen (14) days of the service date of that
order. The presiding officer shall render a written order disposing of the
petition. The petition is deemed denied if the presiding officer does not
dispose of it within twenty-one (21) days after the filing of the petition.

2. The Idaho Supreme Court recently held that an administrative agency must
completely resolve the merits of a petition for reconsideration within 21 days of receipt,

otherwise the petition for reconsideration is deemed denied by operation of law. 4A&B Irr. Dist.
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v. IDWR, 2012 Opinion No. 121 at 5-6 (Sept. 14, 2012).! The Court held that an agency cannot
grant a petition for reconsideration for the purpose of gaining additional time to consider the
merits of the petition. Id. The Court also held that an order issued by an administrative agency
after an order becomes final is a “nullity.” Id. at 7.

3. As in A&B Irrigation, the Department did not timely dispose of the City of
Preston’s Petitions for Reconsideration. The Department issued approvals for Transfer Nos.
65886 and 68302 as preliminary orders on November 9, 2001. The City of Preston filed its
Petitions for Reconsideration on November 27, 2001. The Department granted the Petitions for
Reconsideration on November 28, 2001 but did not take action on the Petitions for
Reconsideration until well after the 21-day deadline. Therefore, City of Preston’s Petitions for
Reconsideration were deemed denied by operation of law. A&B Irr. Dist., at 5-6.

4. Idaho Code § 67-5246 provides that “[i]f the presiding officer issued a
preliminary order, that order becomes a final order unless it is reviewed as required in section 67-
5245, Idaho Code.” Since this matter was not reviewed by the Director pursuant to Idaho Code §
67-5245, the Department’s November 9, 2001 preliminary orders approving Transfer Nos. 65886
and 68302 are final orders of the agency.

5. Because the November 9, 2001 orders are final orders, they are effective and
binding. The Department’s August 13, 2012 preliminary orders amending Transfer Nos. 65886
and 68302 and its September 6, 2012 Order Granting Request for Hearing, Order Denying
Petition for Reconsideration, and Order Staying Preliminary Orders in the matter of Transfer
Nos. 65886 and 68302 were issued after the November 9, 2001 orders became final, so the
subsequent orders are null and void. A&B Irr. Dist., at 7.

6. In its Exceptions, the City of Preston argues that the Department should not apply
the A&B Irrigation decision to this pending matter. The city argues that the Department “does
not provide a basis for applying the A&B decision retroactively,” thereby suggesting that it is the
responsibility of the Department to articulate a basis for applying the A&B Irrigation decision to
pending matters. Exceptions at 2.2

' A copy of the Court’s decision can be found at:
http://www.isc.idaho.gov/opinions/anb39196.pdf

> The City of Preston also argues that the Department does not explain why it is applying the
A&B Irrigation decision to this pending matter when the Department did not apply it to transfer
no. 65416 (Cub River Irrigation), another proceeding it recently had pending before it. The
Department did not apply the A&B Irrigation decision in the Cub River Irrigation transfer
proceeding because that matter presented a different set of facts and legal issues. In the Cub
River Irrigation transfer matter, the question was not whether the Department took too long to
resolve a petition for reconsideration, but whether an entity had the authority to file a petition for
reconsideration in the first place. The Department concluded that because the entity that filed the
petition for reconsideration was not a party to the contested case, they lacked standing to file a
petition for reconsideration.
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ANALYSIS

First, the City of Preston misstates the law when it argues that it is the Department’s
responsibility to “articulate a basis” for applying the A&B Irrigation decision to pending matters.
The general rule is that decisions of the Idaho Supreme Court apply retroactively to pending
cases. BHA Investments, Inc. v. City of Boise, 141 1daho 168, 173, 108 P.3d 315, 320 (2004).
While courts have authority to limit the retroactive application of a decision to pending cases,
this is the exception and not the rule. /d. (“For policy reasons, [] this Court has discretion to limit
the retroactive application of a particular decision.”)’ As such, it is the responsibility of the party
that seeks to vary from the general rule to request it. Regardless, the Department will treat the
City of Preston’s Exceptions as a request to vary from the general rule and will apply the test
outlined in BHA Investments.

When deciding whether to limit the retroactive application of a decision, a tribunal
weighs three factors: (1) the purpose of the decision; (2) the reliance upon the prior law; and (3)
the effect upon the administration of justice if the decision is applied retroactively. BHA
Investments, Inc. v. City of Boise, 141 Idaho 168, 173, 108 P.3d 315, 320 (2004) (quoting
Thompson v. Hagan, 96 Idaho 19, 523 P.2d 1365 (1974)). The tribunal balances the first factor
against the other two to determine whether to limit the retroactive application of the decision. Id.
(citing Jones v. Watson, 98 Idaho 606, 570 P.2d 284 (1977)).

The first factor examines the purpose of the Court’s decision that is to be applied and
whether that purpose would be served by applying the case to the pending matter. Thomson v.
Hagan, 96 Idaho 19, 25, 523 P.2d 1365, 1371 (1974). In A&B Irrigation, the purpose of the
Court’s decision was to ensure that the Department complies with the plain language of Idaho
Code. The Court held that the plain language of Idaho Administrative Procedures Act (“Idaho
APA”) required that the Department dispose of a petition for reconsideration within 21 days
otherwise it is deemed denied by operation of law. A&B Irrigation at 5. The Court held that the
failure of the Department to “dispose of”” the matter within 21-days resulted in a loss of
jurisdiction of the matter, rendering a subsequent order a “nullity.” A&B Irrigation at 7.
Applying the A&B Irrigation decision to this matter would further this purpose as the
Department would be complying with the plain language and jurisdictional requirements adopted
by the Idaho Legislature in the Idaho APA.

3 1t appears that a district court can exercise the policy power to limit the retroactive application
of an Idaho Supreme Court decision as BHA Investments involved a district court evaluating
whether to apply a decision retroactively. However, it is not clear that administrative agencies
have the same authority to limit the retroactive application of an Idaho Supreme Court decision
as the Department was unable to find a case where an agency applied the retroactively test. The
Department will assume for purposes of this proceeding that it has the same discretion to decide
whether to limit the retroactive application of the 4A&B Irrigation decision.
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The second factor is the reliance upon the prior law. Prior to A&B Irrigation, no
appellate court in Idaho had previously interpreted the term “disposed of” as defined in the Idaho
APA. Thus, there is no prior law upon which the City of Preston can rely. Where a decision of
the Idaho Supreme Court addresses an issue for the first time, there is no need to consider
applying a case only prospectively. State v. Adair, 145 Idaho 514, 517, 181 P.3d 440, 443 (2008)
(“If a case does not overrule past precedents, then this Court need not decide whether the
governing case may be applied retroactively.”); Robertson v. Magic Valley Reg'l Med. Ctr., 117
Idaho 979, 981, 793 P.2d 211, 213 (1990) (“Our decision in Harrison was not a change in our
view of the effect of 1.C. § 6-801 on the doctrine, it was merely the first time we had specifically
addressed the question. Therefore, there is no reason to consider applying Harrison only
prospectively or in a modified prospective fashion.”). While the City of Preston can argue that it
was relying upon the Department’s incorrect interpretation of the Idaho APA, reliance upon an
agency’s incorrect interpretation of an unambiguous statute is not sufficient. See BHA
Investments, 141 Idaho at 173, 108 P.3d at 320 (The City of Boise cannot rely on its own
incorrect interpretation of a statute where the Court concludes that the “statue is not
ambiguous.”). Given that the Court in A&B Irrigation held that the plain language of the Idaho
APA was unambiguous, the reliance factor is not significant in this case.

The third factor is the effect on the administration of justice, “that is, the number of cases
that would be reopened if the decision is applied retroactively, or the increase in the number of
cases resulting from the determination regarding the decision's retroactivity.” BHA Investments,
141 Idaho at 173, 108 P.3d at 320 (citations and internal quotations omitted). The Department
undertook a review of its pending matters to determine which ones are affected by the application
of the A&B Irrigation decision. To date, the Department has not been able to identify any other
pending matters that involve the issues decided in the A&B Irrigation decision. Contrary to
arguments raised by the City of Preston, there is no reason to believe that the Department is
required to go back and reevaluate final orders in non-pending matters in light of A&B Irrigation.
See BHA Investments, 141 Idaho at 173, 108 P.3d at 320 (“There is no indication that cases
would be re-opened if our decision in BHA Investments were applied retroactively. Even a
decision overruling a prior opinion of this Court does not authorize trial courts to re-open civil
cases that have become final in order to apply the new rule of law announced in that decision.”)
In BHA Investments, the Court found that the effects on the administration of justice would be
“slight” because it would only result in “a minimal number of cases being filed.” Id. Here,
because the Department has not been able to identify any other pending matters to which the
A&B Irrigation decision would apply, the effects on the administration of justice would be very
slight.

After weighing the three factors, the Director concludes that the general rule of
retroactive application to pending cases should be applied in this action and that the application
of the A&B Irrigation decision should not be limited. The Director concludes that because the
November 9, 2001 orders are final orders, they are effective and should be implemented. The
Director concludes that the Department’s August 13, 2012 preliminary orders amending Transfer
Nos. 65886 and 68302 and its September 6, 2012, Order Granting Request for Hearing, Order
Denying Petition for Reconsideration, and Order Staying Preliminary Orders in the matter of
Transfer Nos. 65886 and 68302 are null and void.
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ORDER

IT IS HEREBY ORDERED that the November 9, 2001 preliminary orders approving
Transfer Nos. 65886 and 68302 are confirmed as final orders and are effective.

IT IS FURTHER ORDERED that the August 13, 2012 preliminary orders amending
Transfer Nos. 65886 and 68302 and its September 6, 2012, Order Granting Request for Hearing,
Order Denying Petition for Reconsideration, and Order Staying Preliminary Orders in the
matter of Transfer Nos. 65886 and 68302 are null and void.

Dated this 25 day of January, 2013.

- s <,
Gary Spac@am

Director
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CERTIFICATE OF SERVICE

A
[ hereby certify that on thisedS ~day of January, 2013, I mailed a true and correct copy,
postage prepaid, of the foregoing Final Order, and with Explanatory Information to Accompany

a Final Order to the persons listed below:

City of Preston
70 W Oneida
Preston, Id 83263

Mervin J. Bodily

Cub River Irrigation Co.
P.O. Box 215

Lewiston, Ut 84320

Robert L. Harris

Holden Kidwell Hahn &
Crapo PLLC

P.O. Box 50130

Idaho Falls, Id 83402-3304
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Randall Budge

Racine Olson Nye Budge &
Bailey Chtd.

P.O. Box 1391

Pocatello, Id 83204-1391

Josephine P. Beeman
Beeman & Associates PC
409 W. Jefferson

Boise, Id 83702

Clyde G. Nelson
P.O. Box 797
Soda Springs, Id 83276-0797

Kirk Iverson
Watermaster
2724 S. 1400 W.
Preston, Id 83263

O ko, .
Deborah Gibson v
Administrative Assistant to the Director




EXPLANATORY INFORMATION TO ACCOMPANY A
FINAL ORDER

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 740.02)

The accompanying order is a "Final Order" issued by the department pursuant to section
67-5246, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14)
days of the service date of this order as shown on the certificate of service. Note: The petition
must be received by the Department within this fourteen (14) day period. The department
will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See section 67-5246(4), Idaho Code.

REQUEST FOR HEARING

Unless the right to a hearing before the director or the water resource board is otherwise
provided by statute, any person who is aggrieved by the action of the director, and who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action. The person shall file with the director, within fifteen
(15) days after receipt of written notice of the action issued by the director, or receipt of actual
notice, a written petition stating the grounds for contesting the action by the director and
requesting a hearing. See section 42-1701A(3), Idaho Code. Note: The request must be
received by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to district court by filing a petition in the district
court of the county in which:

I. A hearing was held,

ii. The final agency action was taken,

ii. The party seeking review of the order resides, or

(\2 The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) the service date of an order denying petition for reconsideration, or c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Revised July 1, 2010



