BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF ) FINAL ORDER CONCLUDING
LICENSE NO. 47-7492 ) THAT CLARIFYING LANGUAGE
) SHOULD NOT BE ADDED
) TO WATER RIGHT NO. 47-7492
)

On December 14, 2012, the Director (“Director”) of the Idaho Department of Water
Resources (“Department”) issued a Final Order Adding Clarifying Language to Assist the
Department in Administration of Water Rights Entitled to Qualified Subordination (Appendix B
List) (“Final Order”) in the matter of water right no. 47-7492. The Final Order added a condition
to water right no. 47-7492. The condition was added to assist the Department in water right
administration by making it easier to determine, based upon the face of the water right, which
water rights do not receive the benefit of unqualified subordination under the Swan Falls
Agreement (“Agreement”) and the Contract to Implement Senate Bill 1180 (“1180 Contract”).!
The condition was added to water right no. 47-7492 and to other water rights within the trust
water area which have priority dates senior to October 25, 1984, but which did not have
beneficial use or substantial investment® prior to October 25, 19847

On January 14, 2013, the Department received a Request for Hearing (“Request”) from
the owner of water right no. 47-7492, Michael Kestler (“Kestler”).* Kestler asserts that the
clarifying language should not be added to water right no. 47-7492 because water right no. 47-
7492 diverts from a deep geothermal aquifer that is not tributary to the Snake River and thus is
not diverting trust water.” Request at 1.

1. The history and effect of the Swan Falls Agreement and the 1180 Contract are described in greater
detail in the Final Order and will not be repeated in this order but are adopted herein by reference.

2. As defined in the 1180 Contract.

3. While the 1180 Contract uses a cutoff date of November 19, 1982, the parties subsequently agreed in
the proceedings in SRBA Subcase No. 00-91013 to use October 25, 1984 as the cutoff date for both the
Swan Falls Agreement and the 1180 Contract.

4. In his Request, Kestler states that he did not receive notice of IDWR’s action until after returning from
a trip on January 8%, 2013. Procedure Rule 740 of the Department’s rules of procedures provides that a
request for hearing must be filed within fifteen days of receipt of the order. Since Kestler received the
request on January 8" and filed his request for hearing on January 14", the Director will treat the request as
timely.

5. Kestler makes other arguments, but the Department will not address those other arguments as the
tributary issue is dispositive of this matter.
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In preparation for the hearing, the Department undertook review of its records related to
this water right. This included a review of the hydrogeologic information and well drilling
records related to the ground water well used as the point of diversion for this water right. A
memo analyzing the hydrogeologic connection between the source water for water right no. 47-
7492 and the Snake River was prepared by IDWR staff and a copy of that memo is attached to
this order as Attachment A. Based on the Department’s review, the Department concludes that
Kestler is correct in his assertion that the low temperature geothermal producing zone that water
right no. 47-7492 diverts water from is not tributary to the Snake River. The Department
concludes that it should, as provided in Procedure Rule 760, withdraw the earlier final order and
issue a new final order concluding that the clarifying language should not be added to water right
no. 47-7492. Based on this, the Department has contacted Kestler and Kestler agrees that a
hearing is not necessary since the Department is issuing a new final order.

ORDER

It is HEREBY ORDERED, that because the Department finds that water right no. 47-
7492 is diverting water from a low temperature geothermal producing zone that is not tributary to

the Snake River, clarifying language SHOULD NOT BE INCLUDED on water right no. 47-
7492.

DATED this 8 day of February, 2013.

%

GARY SPYCKMAN
Director
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CERTIFICATE OF SERVICE

T HEREBY CERTIFY that on this ﬁ—/ day of February, 2013, I mailed a true and correct
copy, postage prepaid, of the foregoing FINAL ORDER CONCLUDING THAT
CLARIFYING LANGUAGE SHOULD NOT BE ADDED TO WATER RIGHT NO.
47-7492 to the persons listed below:

MICHAEL KESTLER
POBOX 1183
TWIN FALLS ID 83301

JAMES C TUCKER

IDAHO POWER COMPANY
POBOX 70

BOISE ID 83707

/ 2 4
Dusdstock O Ml
Deborah Gibson

Administrative Assistant to the Director
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Memo
January 28, 2013

To: Sandy Hemenway, Senior Water Resource Agent
From: Ken Neely, Technical Hydrogeologist, and Sean Vincent, Hydrology Section Manager
RE: Relationship of ground water in a well in Twin Falls County to the Snake River.

The well of interest is in northern Twin Falls County, about 3.5 miles northeast of the city of Twin Falls.
The well is located in T10S R18E Section 6, NWNWNW. The well is located within the boundaries of the
Twin Falls Ground Water Management Area which was established by IDWR in 1984. The well is also
located in the Twin Falls Geothermal Moratorium Area, which was established in 1987, and has been

extended in 1992, 1997, 2002, and 2008. The well is within the Trust Water area of the Milner-Swan
Falls designation.

According to the well driller’s report, the well was completed in January 1987. The well is 1,300 feet in
total depth and has three strings of casing, with the deepest being a 6-inch casing from 2 feet above the
ground level to 1,173 feet below the ground level. Water zones were recorded at 110-125 ft, 135-150 ft,
503-507 ft, and 1,150-1,300 ft. The water-bearing aquifer from 1,150-1,300 ft is in rhyolite of the
Idavada Formation. The water temperature at the land surface was reported to be 108 degrees
Fahrenheit, which classifies it as a Low-Temperature Geothermal Resource. The well had a shut-in
pressure of 78 p.s.i. A surface seal was set to 6.5 feet below the land surface with cement grout.
According to notes that appears to be from John Carlson to John Beals (both were previous IDWR
employees), the surface seal requirement of 18 feet was waived. Furthermore, the notes indicate that a
seal was placed between the 6 inch casing and the well bore from about 525 feet to 1,173 feet.

The lithologic descriptions on the well driller’s report indicate that there is about 180 feet of clay
interbedded in hard igneous rock (rhyolite and andesite) between the possible water zone at 503-507 ft,
and the top of the producing zone at 1,150 ft. Most of the clay zones are thin. However, the clay zone
directly above the 1,150 ft producing zone is 72 feet thick. Furthermore, there are several andesite
zones noted as being “very hard”. These clay and andesite zones are believed to be impermeable. Thus,
it is believed that the producing zone is hydrologically isolated from the shallower zones. This
hypothesis is supported by 1) the occurrence of low temperature geothermal water, which also occurs
in other deep wells in Twin Falls County, and 2) the presence of artesian flow at the wellhead along with
corresponding high shut-in pressure. Based on these hydrogeologic observations, and on the internal
IDWR notes indicating that a seal had been placed from about 525 ft to 1,173 ft, we believe that the
low-temperature geothermal producing zone in this well is not tributary to the Snake River.

ATTACHMENT A
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EXPLANATORY INFORMATION TO ACCOMPANY A
FINAL ORDER

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 740.02)

The accompanying order is a "Final Order" issued by the department pursuant to section
67-5246, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14)
days of the service date of this order as shown on the certificate of service. Note: The petition
must be received by the Department within this fourteen (14) day period. The department
will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See section 67-5246(4), Idaho Code.

REQUEST FOR HEARING

Unless the right to a hearing before the director or the water resource board is otherwise
provided by statute, any person who is aggrieved by the action of the director, and who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action. The person shall file with the director, within fifteen
(15) days after receipt of written notice of the action issued by the director, or receipt of actual
notice, a written petition stating the grounds for contesting the action by the director and
requesting a hearing. See section 42-1701A(3), Idaho Code. Note: The request must be
received by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to district court by filing a petition in the district
court of the county in which:

I. A hearing was held,

ii. The final agency action was taken,

ii. The party seeking review of the order resides, or

(\2 The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) the service date of an order denying petition for reconsideration, or c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Revised July 1, 2010



