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Josephine P. Beeman (#1806)
Jane M. Newby (#2848)
BEEMAN & ASSOCIATES, P.C.
409 W, Jefferson St.

Boise, ID 83702

Phone: (208) 331-0950

Fax: (208) 331-0954
jo.beeman@beemanlaw.com

Attorneys for the City of Preston

No. 1233 P

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NOS. 68302 AND
65886 IN THE NAME OF CITY OF
PRESTON

CITY OF PRESTON’S PETITION FOR
RECONSIDERATION OF IDWR’S
SEPTEMBER 6, 2012 ORDER
GRANTING REQUEST FOR

1

HEARING, ORDER DENYING
PETITION FOR RECONSIDERATION,
AND ORDER STAYING
PRELIMINARY ORDERS

The City of Preston, by and through its attorneys, Beeman & Associates, P.C.,,
respectfully submits the following Petition for Reconsideration of IDWR’s September 6, 2012
Order Granting Request For Hearing, Order Denying Petition For Reconsideration, And Order
Staying Preliminary Orders. |

THE CITY OF PRESTON’S AMENDED TRANSFER APPLICATIONS OF DECEMBER
5’ 1%, 1995 HAVE NEVER BEEN ADVERTISED AND MUST BE ADVERTISED BEFORFE
IDWR CAN PROCEED TO ANY PRELIMINARY OR FINAL ORDERS

The following findings of fact -- interlineated in bold with the Findings of Fact from the
September 6, 2012 IDWR Order -- document the party status of the City of Preston.

FINDINGS OF FACT

New #1 Cub River Irrigation Co. (“Cub River”) filed an Application for
Transfer No, 65416 (formerly number 2753) (“Cub River 1982 application®) on October
28,1982, The purpose of the application was to change the point of diversion, place of use,
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409 W. Jefferson St

: DEPARTMENT
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Phone: (208) 331-0950
Fax: (208) 331-0954
jo.beeman@beemanlaw.com

Attorneys for the City of Preston

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION CITY OF PRESTON’S PETITION FOR
FOR TRANSFER NOS. 68302 AND RECONSIDERATION OF IDWR’S
65886 IN THE NAME OF CITY OF SEPTEMBER 6, 2012 ORDER
PRESTON GRANTING REQUEST FOR

HEARING, ORDER DENYING
PETITION FOR RECONSIDERATION,
AND ORDER STAYING
PRELIMINARY ORDERS

The City of Preston, by and through its attorneys, Beeman & Associates, P.C.,
respectfully submits the following Petition for Reconsideration of IDWR’s September 6, 2012
Order Granting Request For Hearing, Order Denying Petition For Reconsideration, And Order
Staying Preliminary Orders.

THE CITY OF PRESTON’S AMENDED TRANSFER APPLICATIONS OF DECEMBER
5/ 19, 1995 HAVE NEVER BEEN ADVERTISED AND MUST BE ADVERTISED BEFORE
IDWR CAN PROCEED TO ANY PRELIMINARY OR FINAL ORDERS

The following findings of fact -- interlineated in bold with the Findings of Fact from the
September 6, 2012 IDWR Order -- document the party status of the City of Preston.

FINDINGS OF FACT

New #1 Cub River Irrigation Co. (“Cub River”) filed an Application for
Transfer No. 65416 (formerly number 2753) (“Cub River 1982 application) on October
28, 1982. The purpose of the application was to change the point of diversion, place of use,
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and nature of use for portions of Water Rights 13-26 and 13-34, because “the City of
Preston has purchased Cub River shares and wants to use the flow of Bergquist Springs as
the source and use the water for municipal purposes.” Further, “the City of Preston has
owned shares in Cub River since 1980 and has used the water for municipal use ever
since.” The amount of 2.82 cfs in the transfer represented 65.5 shares of Cub River stock
owned by the City of Preston.

New #2 Notice of the Cub River 1982 application was published in the Preston
Citizen on November 18 and 25, 1982. The Cub River 1982 application was protested by
the Idaho Department of Fish & Game and the United States Forest Service. No other
protests were received. The notice states, “2.82 cfs of water will be diverted within the
NENE Section 10, NWNW Section 11, T15S, R41E, Boise Meridian, Franklin County, and
used to irrigate lands within the city limits of Preston, Idaho.”

New #3 The City of Preston filed an Application for Transfer No. 65886
(formerly number 3223) (“Preston 1984 application”) on January 10, 1984. The Preston
1984 application was based on a purchase of water in 1920.

New #4 Notice of the Preston 1984 application was published in the Preston
Citizen on October 17 and 24, 1985. The Preston 1984 application was protested by the
United States Forest Service. The legal notice states, “The City of Preston, Preston, Idaho,
has applied to the Department of Water Resources for a change in the point of diversion
and period of use of the waters of Cub River ... evidenced by the decree. .. in the amount
of 2.5 cfs for municipal purposes 1/1 to 12/31. ... The water is used for municipal purposes
within the City of Preston.”

New #5 The matter of the protest against the Cub River 1982 application was
heard on October 30, 1985, in the Ag Room, Franklin County Courthouse, Preston, Idaho.
The hearing on the protest against the Preston 1984 application was heard on December
19, 1985, in the Ag Room, Franklin County Courthouse, Preston, Idaho.

New #6 By letter of September 10, 1986, the United States Forest Service
withdrew its protest of “Applications for Transfer of Water Right Nos. 13-26 as submitted
by Cub River Irrigation Company for the City of Preston, and 13-26 as submitted by the
City of Preston.” The document entitled “Water Right Resolution Between City of
Preston, Idaho, and United States of America — USDA Forest Service” was signed by the
Forest Service and the Mayor of the City of Preston. In addition, the resolution states,
“Both parties agree to recommend to the State of Idaho, Department of Water Resources,
that this Water Right Resolution be attached to the subject applications for transfer of
water right.”

New #7 By date of February 2, 1995, the Department issued a NOTICE OF
PRE-HEARING CONFERENCE for February 24, 1995 in Preston, Idaho, at the Preston
City Hall in the Council Chambers IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 13-00026 IN THE NAME OF THE CITY OF PRESTON AND CUB
RIVER IRRIGATION.
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New #8 By date of March 9, 1995, the Department issued a POST
PRE-HEARING CONFERENCE ORDER for the Prehearing Conference conducted on
FEBRUARY 24, 1995 at the Preston City Hall, Preston, Idaho. The matter was entitled IN
THE MATTER OF APPLICATION FOR TRANSFER NO. 2753 (FOR WATER RIGHT
NO. 13-00026) IN THE NAME OF CUB RIVER IRRIGATION COMPANY AND
APPLICATION FOR TRANSFER NO. 3223 (FOR WATER RIGHT NO. 13-00026) IN
THE NAME OF THE CITY OF PRESTON. The Department ordered the City of Preston
to amend Application 3223 on or before April 1, 1995, and Cub River Irrigation Co. to
amend Application 2753 prior to April 1, 1995. It was further ordered that if the City of
Preston and Cub River failed to amend the applications for transfer, a hearing regarding
protest against the applications would be set for hearing as soon as possible.

New #9 By date of April 14, 1995, in response to the March 9, 1995 IDWR
Post Pre-Hearing Conference Order, the City of Preston submitted the original Transfer
Application on Water Right 13-34. In the transmittal letter, the City of Preston states that
the only appropriate changes for its pending transfer on Water Right 13-26 is “(1) the
season of use should correspond to the irrigation season on the Cub River and not a year
round use; and (2) the point of diversion for Bergquist has a typographical error on the
second legal description which should be T41E, not T43E. The map attached to the
original application confirms the location in T41E.”

New #10 (Old 1.)  Pursuant to the March 9, 1995 Post-Prehearing Conference
Order, Cub River Irrigation Co. (“Cub River”) filed its Amended Application for Transfer No.
65416 (formerly number 2753) (“Cub River 1995 amended application”) in May of 1995. The
purpose of the application was to change the point of diversion, place of use and nature of use for
Water Right No. 13-34A and a portion of Water Right No. 13-26A. The transmittal letter with
the Cub River 1995 amended application states, “The quantity being transferred
represents the City of Preston’s proportionate share of the Cub River water rights
commonly known as their ‘summer’ and ‘winter’ water rights based upon ... shares of
stock currently owned by the city.”

New #11 (Old2.) Notice of the Cub River 1995 amended application was published
in the Preston Citizen in May and June, 1995. The application was protested by Preston-
Whitney Irrigation Company (“Preston-Whitney”). No other protests were received and the
Idaho Department of Water Resources (“Department”) did not receive any petitions for
intervention in the contested case.

New #12 The City of Preston’s Transfer Application for Water Right 13-34 was
advertised April 26 and May 3, 1995 in the Preston Citizen. The notice states that this is a
water right for the non-irrigation season (11-1 to 3-31), that 2.5 cfs is owned by the City of
Preston and is diverted from Bergquist Springs and used within the City limits.

New #13 The November 6, 1995 notice of prehearing conference for Transfer

4596 states that it is to replace the City of Preston’s Transfer Application 3223. The
prehearing conference was set for December 12, 1995, at the Pocatello Airport, in
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Pocatello, Idaho.

New #14 (Old3.) The Department scheduled the matter for a pre-hearing conference
on December 12, 1995. This is for the Cub River 1995 amended application for Transfer
65416 (formerly number 2753).

New #15 By letter of December 8, 1995, the City of Preston fax filed its
amended transfers on Water Rights 13-26 and 13-34B. The letter states that the City of
Preston will proceed with the December 12 prehearing conference although there would
not have been time to accommodate advertising of the amended transfers. The December
8, 1995 letter, amended transfers, and fax confirmations to the parties and IDWR are
appended to this Petition.

New #16 The City of Preston’s Amended Transfer Applications which were
filed with IDWR on December 8, 1995, were never advertised.

New #17 On February 22, 1997, and March 5, 1997, the following legal
advertisement was published in the Preston Citizen at the request of IDWR (excerpted
quotes):

Cub River Irrigation Company ... has applied the Department of Water
Resources to add a point of diversion of the waters of Cub River tributary to
Bear River. The right sought to be changed is ... 13-26...TO BE
CHANGED AS FOLLOWS: ... The total cfs amount that will be diverted at
both diversions has been reduced ... to reflect pending transfers 2753 and
3223 for the City of Preston.

New #18 (Old4.) On August 31, 1998, a document titled Agreement among the City
of Preston, the Cub River Irrigation Company, and Preston-Whitney Irrigation Company
Regarding the Municipal Water Rights for the City of Preston (“‘agreement”) was submitted to
the Department. Preston-Whitney withdrew its protest of the application as part of the
agreement. The transmittal letter received by IDWR on August 31, 1998, states that the
agreement “affects three pending transfers on the Cub River: 2753 (in the name of the Cub
River Irrigation Company), 3223 (in the name of the City of Preston), and 4596 (in the
name of the City of Preston).” Further, “As part of the agreement, the City of Preston, the
Cub River Irrigation Company, and the Preston-Whitney Irrigation Company agree to
support approval of these transfers before the Idaho Department of Water Resources. . . .”

New #19 On October 24, 2001, draft transfer approvals for 4596, 2753, and
3223 were sent to counsel for the City of Preston, Cub River Irrigation Company, and
Preston-Whitney Irrigation Company “for comment before the transfers are forwarded for
approval.” The letter is addressed as “Dear Interested Parties”.

New #20 (0Old 5.) On November 9, 2001, the Department issued an approval of the

application as a preliminary order (“preliminary order”’). Orders of the same date were issued
for Transfers 4596, 2753, and 3223.
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New #21 (Old 6.) The preliminary order was served by mail to Cub River on
November 13, 2001. Although the parties (City of Preston, Cub River, Preston-Whitney
Irrigation Company) were represented by attorneys throughout these proceedings, none of
the attorneys were served with any of the November 9, 2001 preliminary orders.

New #22 (Old 7.)  On November 27, 2001, the City of Preston filed City of Preston’s
Petition for Reconsideration of the preliminary orders for Transfers 4596, 2753, and 3223.
Cub River did not file a petition for reconsideration, exceptions or a request for hearing to review
the preliminary order.

New #23 (Old 8.) On November 28, 2001, the Department granted City of Preston’s
Petitions for Reconsideration to review the issues raised by City of Preston for all three
transfers.

New #24 (01d 9.)  OnJanuary 9, 2002, Preston-Whitney filed Preston-Whitney
Irrigation Company’s Response to City of Preston’s Petitions for Reconsideration.

New #25 (01d 10.) On February 6, 2001 (sic), Cub River filed a response to City of
Preston’s Petition for Reconsideration.

New #26 By date of February 12, 2002, the City of Preston (through its counsel
Jo Beeman) advised IDWR that it had received the responses of Preston-Whitney
Irrigation Company and the Cub River Irrigation Company to the City of Preston’s
Petitions for Reconsideration. Further, the letter explained that although a formal reply is
not required for responses to petitions for reconsideration, the City expected that the
responses would be included in the City’s continuing work with Jeff Peppersack at the
IDWR State Office in Boise.

New #27 (Old 11.) On August 13, 2012, the Department issued a preliminary order
amending approval of Transfer No. 65416 (“amended preliminary order”). The amended

preliminary order was served by mail to Cub River, City of Preston and Preston-Whitney on
August 14, 2012.

New #28 (0O1d 12.) On August 28, 2012, City of Preston filed City of Preston’s
Petition for Reconsideration (“August 28, 2012 petition for reconsideration”) of the amended
preliminary order. On August 29, 2012, City of Preston filed City of Preston’s Request for
Hearing (“request for hearing’). Cub River did not file a petition for reconsideration or a request
for hearing to review the amended preliminary order.

New #29 The IDWR personnel involved in 2012 on these transfers are the same
individuals that the City of Preston, Cub River, and Preston-Whitney were working with in
2001 and 2002.
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CONCLUSION

The City of Preston’s Amended Applications transmitted to the parties and IDWR by fax
on December 8, 1995 must be advertised before IDWR can to submit any preliminary or final
orders.

The City of Preston respectfully incorporates all of its previous petitions for

reconsideration and/or hearing related to the transfers arising from parent rights 13-26 and 13-34.

RESPECTFULLY SUBMITTED this 20" day of September 2012.

BEEMAN & ASSOCIATES, P.C.

By %ﬂ%& s v %W I
# A osephfiie P. Beeman
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CERTIFICATE OF SERVICE

I certify that this 20" day of September 2012, I caused a true and correct copy of the
foregoing document to be served on the following by U.S. Mail.

Robert Harris

Holden Kidwell

1000 Riverwalk Drive, Suite 200
P.O. Box 50130

Idaho Falls, ID 83405-0130

Randy Budge

Racine Olson

201 E Center, Suite A2
PO Box 1391
Pocatello, ID 83204

Jeff Peppersack

IDWR

322 E. Front Street

P. O. Box 83720

Boise, ID 83720-00098

ﬁﬁ@% % ﬁ“w /2
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DAW &
BOCK

chartered

Attorneys
Josephine P. Beeman
Les Bock

Allan R, Bosch

C. A. Daw

Lee B. Dillion

Dana L. Hofstetter
Robert Wreggelsworth

Fidelity Building
242 N. 8th St.
Suite 200

Boise, ID 83702

tel (208} 344-8880
fax (208} 344-9140

Internet E-mail to:
dbdb@micron.net

December 8, 1995

VIA FACSIMILE

Mr. Harold Jones

Idaho Department of Water
Resources, Eastern Region
900 N. Skyline Drive
Idaho Falls, ID 83402

Re:  City of Preston Amended Application of Transfer
Water Right Nos. 13-00026 and 13-00034B
DBD&B File No. 1777-WAO01

Dear Mr. Jones:

This letter is to inform the parties and the Idaho Department of Water
Resources that the City of Preston is amending its pending transfers on water rights
13-00026 and 13-00034B. Enclosed are copies of the amended transfer applications.
The amendments list additional changes in nature of use (hydropower, irrigation
storage, and irrigation) and add as a place of use the City’s hydropower plant and the
lands within the Preston-Whitney Irrigation Company.

The City of Preston wonders whether the prehearing conference set for
December 12 should be rescheduled to accommodate advertising of the amended
transfers. However, if the parties wish to proceed with the December 12 prehearing
conference, it will be an opportunity to discuss the amendments.

Sincerely,
Dillion, Bosch, Daw & Bock, Chtd.
7 / 7
H 4 /,;7 %,’i //, 7 /
By: f %/ML b?/ é/é;ﬂ//%,(?/l

Josephine P. Beeman

JPB:dc
Enclosure

cc: Kent Foster w/enc. (Via facsimile)
Randy Budge w/enc. (Via facsimile)

ENTTAAMENDTRN.LTR
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Form No. 222 10/80 wransfer No. _.722%
. Water Right No. _Ef.M__ﬂ

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

aewoen APPLICATION FOR TRANSFER OF WATER RIGHT

To Change the Polnt of Diversion and/or the Place of Use

City of Preston, Idaho 842-1817

Name of applicant Phone

Post Office address City Hall Preston, 1D 83263
A. DESCRIPTION OF RIGHT AS RECORDED
1. Rlght evidenced by:

a.  Decree No.13_0026 Decreed to Cub River Irrlgat(lNon )Company
. ame
in case of _Henry T. McEwain ys _Franklin Sugar Co.
dated in _July 9, 1924 . 5th Judicial Dist. county of Franklin
{Name of court)
b. License No. Issued by the ldaho Department of Water Resources
c. Claim No. on file with the Idaho Department of Water Resources
2. |fapplicantis notthe original holder of this right, explain how it was acquired and attach a copy of the deed
. or other evidence of ownership of the land to which the right is appurtenant
3. Source of water Cuh River tributary to
A»[xm/ Iy 1880 '
4, Date of ptiority

5. Waler is used for the following purposes: hydropower, irrigation storage, irrigation from storage,

ici and irrigation, (nri
amount _2+5 €S ¢4 n;uglt:lpal ° purpbses fjrtgm April 1 —to Oct. 31
hydropower, irrigation storage, irrigation from stora
: amountl/l8 of 45/90901”51‘123&1‘011 and  purposes from _ April 1 lo Ocr . 51
excess water of stream municipal
amount for purposes from to _ _
(month/day — both dates inclusive)
6. Total amount of water under right: a. 2.5 rubicfeegl\/persecond
or
b. acre feet per annum

NOT SPECIFIEIP
Va0

7. Locationoforiginal point of diversionis Y of Section

Township Range B.M., in County

Additional points of diversion, if any

' 8. Lands irrigated or placg of use:  *Place of use is within city limits of
Preston, ldaho and with contractees of City

NEY% HW% SWY% SE%
TWP., RANGE SEC. TOTALS
NEY% | NWY% | 5W% SEY% | NE% NW% | SW% SEY% NE% HW% SWY% | SE% HEY NWY | SWW% SEY

Total number of acres to beirrigated
. _ 13-0027;
9. Describe any other water rights used for the same purpose as described above
13-0028 '

10. Toyourknowledge, hasany portion of this water right undergone a period of five or more consecutive years

of nonuse? No If ves. describe in item D. REMARKS.




B. . fDESCRIPTlON OF PORTIONf* JRIGHT OWNED BY APPLICANT (I lhe(p*‘»%ire rightis owned by the applicant,

'omix part B).
1. Amountofwaleria _2- E'l___‘:".g_s_.___Cubic feet per second
- &/or
b. - —— acre feet per annum
. . . NOT SPECIFIED
+. *~ Point of diversion EC Va %, Section ————____ Township
Range , B.M,, County .

Additional points Water rig_hj: is per agreement of Fehruary 27, 1820
a copy of which is attached, between Cub River Irrigation Company

and City oL PTESton
Place of use: * Place of use is within city limits of Preston, Idaho

3.
and with contractees of the City. (continued below)
HEY NY' SWY% SE%
Twe, RANGE SEC. TOTALS
HEN ! HW'n ISW‘;’A SE% § NEW% HW Y% l SWVAFEi‘: HE% ‘ NW4 l SWW l SE% HE'W ’ HW ' SWY l BE%
*
3. (Cont.) Place of use also includes the City'STolal number of acres'to be lrigated

hydropower plant, the Preston-Whitney Irr. Co. reservoir system and the

lands within the Preston-Whitney Irr. Co. which can be lawfully irrigated
G DESCRIPTION UFRIGHT UR PORTION THERECF, AFTER THEREQUESTED \.é{-mmut: _
h under 1ts water rights.

1. General Information
2.5 c.fs. &/or acre feet

a. . Amountof water to be diverted
b. Descriplion of diverting works _headgate _and city pipeline al Berggunisi

Springs

to establish point of diversion

¢. Describe the reasons for the proposed changes
‘at Bergquist Springs (actual point of diversion for more than 50

to facilitate delivery of water to City of Preston for
Bergquist Springs is tributary to Cub River.

years)
municipal use.

2. Change In point of diverslon

Point of diversion NE Y NE %, Section _10  Township 15 S.
Range ___ 41 E. B.M., Franklin County

Additional points _ NW _1/4 NW 1/4, Section 11, Township 15 South,
Range 43 East, B.M., Franklin County = point of diversion is

knewn—as—Bergguist-Springs-—

Ve
v

3. Change In place of use
a. Are there leins, mortgages, or contracts on the lands from which you propose to transfer the water

' right which limit your authority to make the proposed change? Yes No___¥ _ lfyes, provide

)

a statement agreeing to the proposed change from the holder of the lien, mortgage or contract.

b.  Describe the affect on the land now irrigated if the place of use Is changed pursuant to this transfer

None ¢

o )



c. Describe the Iandgr%ola_ce of use to which the right will be tr _ lerred:

- *Tg be used within cit, limits of Preston, ID. anc -Jith contractees of City.

HNEY: HW" SWYe SEY%
TWP, NANGE SEC,

TOTALS
NE% I HW Y

WY ] SE% § NEY LNW‘I.J SW¥ lSE‘h NE% [ RW% [SWV. l SE% | NE% i HW% l S¥¥%e ! SE%

*Place of use includes the City's hvdropower plant and the Preston-Whitney Trr
Co. reservoir system and the lands within the Total number of acres to be lrrigated ————-;——-—
Preston-Whitney ilrr., Co. which can be lawfully irrigated under its water rights.

4. Describe any other water righls used for the same purpose as described above, __13=0027;
13~-0028

5. Draw amap indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by seclion, township and range number.

% (el ) F e S
SR e s (64 o

u, igoeer . 111°37'30
J i)

T U SOV ‘”""’1"‘“ e

A
| | 1 ! [
[ [ { I |
| | ! | i
1 | | | |
| ! | 1 1
U D IR U U (R [
| [ [ l 1

[
| I | | ! |
| | ! | | |

SCALE: 2 Inches equal 1 mlle. Draw plan in Ink,



/"?‘3

Ve
L.
53 ‘DJ

D. REMARKS
. See attached

[ hereby assert that no one will be injured by such change and that the change does not constitute an enlargement
in use of the original right. The information contained in this application is true to the best of my knowledge.
| understand that any willfull misrepresentations made in this application may result in voiding its approval.

Qw%o\ 77//%,(,\(‘ lL, (o,

{Slgnature of Applicant)

Subscribed and sworn to before me this /() day of ()/WM/‘A/ , 19 ?4/

ﬂfwlbﬁ (2 Cﬁ% LA

{Notary Public)

My commission expires [%Z/m,u

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This Is to certify that | have examined Application for Transfer of Water Rights No.

and sald application Is hereby , subject to the following limitations and conditions:
Witness my hand this .. day of , 19
L 1 ' '
B 1 vy
v FOR DEPARTMENT USE ONLY
Received by _.f]._&_({*__ Date /“'/a?'ﬁﬁé Protest filed by
Prelim. check by £&e oY) i

Peceipted by ____5/2__ Date / |2-&Y Bi/ﬁﬁ

Published In T4z Freston Crlizex

Copies of protest forwarded by

Pub. dates ,Lé}[%/jf = /g/,?s/’/f)/ Hearing held by Date
, Watermaster recommendation requestedon — Recommended for approval denial
h : rec'd. by




ATTACHMENT

The water right claimed by the City of Preston, Idaho,
is contained in that agreement of February 27, 1920, between
Cub River Irrigation Company and the City of Preston in
which the City was granted by the Irrigation Company the
right to use at all times 1/18 of the waters of Cub River to
which the Irrigation Company was entitled to use under its
primary right. The Irrigation Company is entitled to 45 cfs
of water under its primary right and, pursuant to the
decree, 12 cfs of water for culinary purposes during the
winter months from November 1 to April 1. Consequently, the
City is entitled to 2.5 cfs of water during the entire year,
that being 1/18 of the Cub River Irrigation Company's
primary right. Water has been diverted pursuant to this
right from Bergguist Springs for more than 50 years through
the Preston City water line.
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STATE OF IDAHO

Transfer No.

DEPARTMENT OF WATER RESCURCES

AMENDED
PART 1

Name of applicant CITY OF PRESTON

APPLICATION FOR TRANSFER OF WATER RIGHT

Phone (208) 547-2135

Post Office address CITY HALL, PRESTON ID 83263

A. PURPOSE OF TRANSFER

1. &% Change point of diversion [ Add diversion point(s)

¥X Change nature of use [0 Change period of use

2. Describe the reason for the proposed changes

O Other
TO ESTABLISH POINT OF DIVERSION AT BRERGQUIST SPRINGS

¥ Change place of use

(ACTUAL POINT OF DIVERSION FOR MORE THAN 50 YEARS) TO FACILITATE DELIVERY OF WATER TO

CITYOF PRESTON FOR MUNICIPAIL USE

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cfs/ac-ft) of Use
13-00034B 4-1-1880 2.50 cfs MUNICIPAL 11-1 to _ 3—31
HYDROPOWER 11i-1 to _3—31
IRRIGATION 11-1 to _3-31
STORAGE
to
2. Total amount of water being transferred 2.50 cubic feet per second and/or acre-feet per annum.
3. Source of water CUB RIVER tributary to BEAR RIVER
4, Point(s) of Diversion:
Lot Y4 Ya % | Sec. | Twp. | Rge. County Local name for diversion
NE |NE |10 |155 |41E | FRANKLIN BERGQUIST SPRINGS
NW |NWw |11 |15S |41E | FRANKLIN BERGQUIST SPRINGS

5. Lands irrigated or place of use: may change over time)

CITY OF PRESTON (lands within City limits as those Cit

limits
and with contractors of the City.

1 1
Twp. | Rge. | Sec. NE Y NW

SW % SE %

NEY|NWY|SWW]SEU] NEW| NWY]SW%]SEW [NE%

- Tot
NW%ISW%] SE% JNEUINWY ISW®% | SE% a'S

5. (Cont<) Place of use a

Iso includes City of Preston hydropower plant and

the

Preston-Whitney Irr. Co.

reservoir system.

Total acres




Page of Transfer No.

PART 1
The approximately 12 mile long pipeline from
Bergquist Springs through hydropower plant to
a. Description of diversion system City of Preston for municipal use has the following
characteristics: (1) private users take water from the pipeline between

the Citv's metey box (at Albert Moser Campground) and the hvdropower
plant; (2) between the City's hydropower plant and the City's municlpal

system .. water can overflow intn the Preston-=Whi tneay reservolr system
(pursuant to a 1937 agreement between the City of Preston and the ‘Preston-
b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or

e ) ) Whitney Irrigation Company)
contracts? Yes No. if yes, provide a notarized statement from the hdlder of the lien, deed of

6. General Information:

trust, mortgage or contract agreeing to the proposed changes.

¢c. Describe the affect on the iand now irrigated if the place of use is changed pursuant to this transfer:
NONE - THE CITY HAS USED THE WATER FOR MUNICIPAL USE FROM BERGQUIST
SPRINGS FOR MORE THAN 50 years

d. Remarks:

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

And said application is hereby , subject to the foliowing limitations and conditions:

Witness my hand this day of 19
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A4 B

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. 13-00034 Decreed to CUB RIVER IRRIGATION COMPANY

in case of _ HENRY T. McEWAN

vs. FRANKLTH COUNTY SUGAR COMPANY
dated _Jlv 9, 1924 in_oth Judicial District

county of Franklin

b. License No.

issued by the Idaho Department of Water Resources.
¢. Claim No.

on file with the ldaho Department of Water Resources.
d. Transfer No.

which produced this right.

Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

[0 Tax Notice [0 warranty Deed 1 other
3. Source of water Cub River

tributary to __Bear River
4. Date or priority _4~1~1880 PRIORTTY MONTH AND DAY NOT LISTED IN DECREE

5. Water is used for the following purpose:

amount 12.00 cfs for DOMESTIC purposes from 11-1 to 3-31
(cfs/ac-ft)

amount 12.00 cfs for STOCKWATER purposes from 11—1 to 2-31
(cfs/ac-ft)

amount for purposes from to
(cfs/ac-ft)

6. Totai amount of water under right cubic feet per second and/or

acre-feet per annum.
7. Point(s) of Diversion: NOT IISTED

Lot Va A Va Sec. | Twp. | Rge. County Local name for diversion

8. Landsirrigated or place of use: NOT LISTED

T R S NE % NW Y SW Y SE Vi Total

wp. e. .

P 9 ec NE“UINWU!SWYU I SEUWINEVRINWY]I SWYU [ SEU INEVW]I NW% | SWY% i SEY% INERINWY% ISW% | SE% otals
Total acres

9. Describe any other water rights used for the same purpose as described above NA
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PART 2

Transfzr No.

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?
NO

if yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(If tha entira right is to be changed by the applicant, omit part B and C.}
1. amount_2:50 cfs for DOMESTIC/STOCK purposes fram 11-1 o331
(cfs/ac-ft)
amount for purposas from to
(cfs/ac-ft)
amount for purposes from to
{cfs/ac-ft)
2. Point(s) of Diversion:
Lot e Ya Ve | Sec.| Twp. | Rge. County l.ocal name for diversion
3. Lands irrigated or place of use:
NE " NW Y SW SE s
Twp. | Rge. | Sec. NEu|NwWyu|swu | sEwNEw] NWa]swulsEw [NEu|Nwu|swu] sSEw [NEw |NWu i swu | SE% Totals
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
1. amount_2:50 cfs or DOMESTIC/STOCK purposes from 11-1 o731
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
2. Point{s) of Diversion:
Lot VA Y Ya | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE "% NW Y SW % SE
Twp. | Rge. | Sec. NEw|NWu|swu | SEw]NEw| Nwulswu | SE% [NERINWY|SWu ] SEV INEv |NwWw | swu | SEY Totals

Total acres
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IDANO DEPARTMENT OF WATER RESOURCES 03/09/95 16:18:47

WR5808NP
(0D-26) WATER RIGHT PROOF READING REPORT Page 1
Water Right Number - 13-00034 Prefix Translation: WATER RIGHT old (D) Number -
R Last Name - - - - - + + - First Name - - + dmm e e - Address = = = = = = = « « 4 4 - - - +
¥¥¥ C - CURRENT OWNER *¥¥
CUB RIVER IRRIGATION CO. 1-
2 -
3 -
City- State- Zip-
Phone -
+ - - Priority Date - - + + - - - Region - - - + + - - - Stage - - -+ + - - - Status = ~ - - +
04/01/1882 15 EASTERN D - DECREED
- - e Source - - - - - - = - -~ - - + Foem s m o Tributary = - = = - = = =« = = =« « - - - +
CUB RIVER BEAR RIVER
T e Point of Diversion = = - = = = = = = = « = e = 0 0 e 4w 0 0 mtw. ... +
Tun Rng Sec Tract Lot RFlg County Diversion Name Diversion Rate Diversion No.
R R I B S I R Hater Use =~ = = = = = = = © o - o o 0 o o 0 0w m e e m o - e - - +
Code Description Period From Pec{od To Diversion Rate Diversion Volume
04 - STOCKWATER 11701 12731~ 12.000
43 - DOMESTIC 11701 12/}3\ 12.000
MEN
+ - Total Div. Rate - + + - Total Div. Volume - + + - Total Div. Capacity - +
12.000
T L T I T Place of Use - = = = = = = = = = = = ¢ c v o v v @ = b v b0t e e e - +
Tun Rng Sec Tract Lot Acres Code Description County
+ - - Diversion Means -
+ - - Mon-Irrigation Use -
+ - - Other Rights for Same Use -
IR R A R I NN B AR SRR N N Remarks = = =~ = = = = = = = = 4 0 ¢ 0w 2w . e e e e e e e +
P/D, NOT SPECIFIED IN DECREE.
PRIORITY, MONTH AND DAY NOT SPECIFIED IN DECREE.
R R T old Water Right Numbers = - - - = = = = = =« & = o o o0 v v 000w e +
No Old Water Right Numbers found.
I R B I Conditions of Approval - = = = = = = = = = = =« o = & 0 0L .o oo +
No Conditions of Approval found.
+ - - - - Decree Plaintiff - - - + + - - - - Decree Defendant -~ - - + + - Decree Date - +

HENRY T. MCEWAN

FRANKLIN COUNTY SUGAR Co. 07/09/1924



IDANO DEPARTMENT OF WATER RESOURCES 03/709/95 16:18:47

WR5B08NP

e (0D-26) WATER RIGHT PROOF READING REPORT Page 2
Water right number - 13-00034 Prefix Translation: WATER RIGHT
R R R e e T R R T Comments= = - = = = = = = = « w & v & o 4 4 r o m e ammee e oo +

No Comments Found
+ - - Audit Fields - 02/28/86 05/21/88
T L Water Rights Dates and Flags Area - - = = = = = = = & =« = = 0 - 0 b b 0 0 aw +

Proof Due Date - 00/00/0000 Field Exam Made - 00/00/0000 Field Exam Fee -
Approved/Denied - 00/00/0000 Protested Date - 00/00/0000 Swan Falls -

Proof Made Date - 00/00/0000 Hearing Date - 0070070000 Temporary Right - p
Exam to S.0. Date- 007/00/0000 Verified Date - 02/28/1986 DLE/Carey Act -
Order Show Cause - 0070070000 Receipt Number - Water District - 13A
Licensed Date - 0070070000 Appl Received - 00/00/0000 Transfer/Amended -

Decree Date - 0770971924 Name Connector POU Ownership Flag-

Presumption Flag -

{




'Pacjé of Transfer No.

PART 3
B. CHANGES IN NATURE OF USE

1 New Nature of Use Amount Hours/days/year
(cfs/ac-ft)

Period of Use

to

to
2. Quantity and quality of return flows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change:

| hereby assert that no one will be injured by such change and that the cha-nge does not constitute an enlargement in use
of the original right. The information contained in this application is true to the best of my knowledge.

I understand that any willful misrepresentations made in this application may result in voiding its approval.

/2/

(Signature of Applicant)

Subscribed and sworn to before me this day of

, 19
(Notary Public)
My commission expires
FOR DEPARTMENT USE ONLY
Transfercontains . pagesand — __ attachments
Received by Date Protest filed by
Prelim. check by Fee
Receipted by Date
Published in Copies of protest forwarded by
Pub. dates Hearingheldby . Date
Watermaster recommendation requested on Recommended for O approval [ denial
rec'd. by

Copy of transfer sent to lien holder
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Transfer No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for rights described
in part 1. Clearly depict the land by section, township and range number.




DILLION BOSCH DAW & BOCK Chtd.
Fidelity Building
242 North 8th Street, Suite 200
Boise, Idaho 83702
Phone: (208) 344-8990
Fax: (208) 344-9140

FAX COVER SHEET

PLEASE DELIVER THE FOLLOWING PAGES TO:

HAROLD JONES, IDWR (208) 525-7177
RANDY BUDGE (208) 232-6109
KENT FOSTER (208) 523-9518
ARLENE NASH AND WALTER ROSS (208) 852-1820 -
CLYDE NELSON (208) 547-2136

The information contained in this facsimile is confidential information or attorney work product or both
and is for the exclusive use of the intended recipient listed below. Any reading, disclosure, use or reprodiction of
this communication other than by the intended recipient is prohibited. If you have received this communication in
error, please notify us by collect telephone call immediately and return the communication to us by U. S. Mail.

FROM: Josephine P. Beeman

DBDB FILE NO.: 1777-WA01
NUMBER OF PAGES BEING TRANSMITTED (INCLUDING THIS PAGE) = 15

IF ALL PAGES ARE NOT RECEIVED, PLEASE TELEPHONE (208) 344-8990.

FACSIMILE OPERATOR: tf3i)
Time Sent: 2. 0 am. Mp.m.

A DUPLICATE OF THIS FACSIMILE WILL NOT BE SENT BY REGULAR MAIL
UNLESS REQUESTED BY THE RECIPIENT.
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