BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF ORDER DENYING SURFACE

WATER RIGHT NO. 1-6 WATER COALITION’S PETITION
FOR RECONSIDERATION OF
FINAL ORDER REGARDING
INSTRUCTIONS TO WATER

DISTRICT 01 WATERMASTER

On February 11, 2013, the Director (“Director”) of the Idaho Department of Water
Resources (“Department”) issued a Final Order Regarding Instructions to Water District 0]
Watermaster (“Order”). The Order was issued in response to a request from the Water District
01 Watermaster (“Watermaster”) for accounting instructions for water right no. 1-6, held in the
name of the Bureau of Reclamation (“Bureau”). The Watermaster requested instructions
because American Falls Reservoir District No. 2 (“AFRD2”) complained that the Watermaster is
incorrectly accounting for water right no. 1-6.

On February 22, 2013, A&B Irrigation District, AFRD2, Burley Irrigation District,
Milner Irrigation District, Minidoka Irrigation District, North Side Canal Company, and Twin
Falls Canal Company (collectively referred to as the “Surface Water Coalition” or “SWC”), filed
a Petition for Reconsideration of Final Order Regarding Instructions to Water District 01
Watermaster (“Petition”). In its Petition, the SWC suggests that the Watermaster has “failed to
properly account for water right 1-6.” Petition at 3. Specifically, the SWC alleges that water
right no. 1-6 is both an irrigation water right and a storage water right and that the Watermaster
has failed to recognize this in his water right accounting.' Id. at 2.

The argument raised by the SWC in its Petition is identical to the argument raised by AFRD2 in
its complaints to the Watermaster. This argument is addressed in detail by the Director in the
Order and will not be repeated here except for a short summary. The SWC and AFRD2 are
incorrect in asserting that water right no. 1-6 authorizes the diversion of water for both irrigation

! The SWC also makes reference to the Order’s “determination of material injury” and states “the Director’s Final
Order incorrectly identifies the material injury suffered by SWC members for reasonable carryover.” Petition at 3.
The Director did not make any determinations with regard to material injury or reasonable carryover in the Order.
The Director believes that the SWC is confusing the Order with another order regarding reasonable carryover issued
in the SWC water delivery call proceeding. See Final Order Establishing 2012 Reasonable Carryover
(Methodology Step 9), Docket No. CM-DC-2012-001, (Nov. 26, 2012).
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and storage. A review of the water right elements shows that water right no. 1-6 only authorizes
diversion of the water for irrigation. While the condition in the “Quantity” element limits
diversions under water right no. 1-6, nothing in the condition authorizes diversions or
accumulations to storage, and the condition does not turn water right no. 1-6 into a storage water
right. The condition effectively allocates the natural flow available under priority of March 30,
1921 between water right no. 1-6 and a competing water right with the same priority date, water
right no. 1-2064, the Bureau’s storage water right in American Falls Reservoir. This
interpretation is consistent with the historical record in this matter as outlined in the Order. The
only connection between water right no. 1-6 and water right no. 1-2064 is that both rights are
Bureau water rights and they compete for the same water. The quantity condition in water right
no. 1-6 effectively allocates the available natural flow between the two Bureau rights by limiting
AFRD2’s natural flow diversions under water right no. 1-6. AFRD2’s natural flow diversions
under water right no. 1-6 may have the effect of allowing AFRD?2 to reduce its storage use, but
this is an indirect and incidental effect rather than the purpose of the right.

In summary, the argument made by the SWC in its Petition is a duplication of the
argument raised by AFRD2. This argument is addressed in detail in the Order. The SWC does
not provide any new argument or information with regards to the Order. Accordingly, the
Director finds no reason to modify the Order.

ORDER

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows:
SWC’s Petition for Reconsideration is DENIED.

DATED this 7—day of March, 2013.

RS D,

GARY SPACKMAN
Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this E Lk/ day of March, 2013, the above and foregoing

document was served on the following by providing a copy in the manner selected:

John K. Simpson U.S. Mail, postage prepaid
Travis L. Thompson [ ] Hand Delivery

Paul L. Arrington [ ] Overnight Mail

BARKER ROSHOLT & SIMPSON, LLP [ ] Facsimile

195 River Vista Place, Suite 204 X Email

Twin Falls, Idaho 83301-3029
iks@idahowaters.com
tit@idahowaters.com
pla@idahowaters.com

C. Thomas Arkoosh [X] U.S. Mail, postage prepaid
ARKOOSH EIGUREN, PLLC [ ] Hand Delivery

802 W. Bannock Street, Suite 900 [ ] Overnight Mail

P.O. Box 2900 [ ] Facsimile

Boise, Idaho 83701 <] Email
tom.arkoosh@aelawlaobby.com

W. Kent Fletcher [X] U.S. Mail, postage prepaid
FLETCHER LAW OFFICE [ ] Hand Delivery

P.O. Box 248 [ ] Overnight Mail

Burley, ID 83318 [ ] Facsimile

wkf@pmt.org X] Email

David W. Gehlert [X] U.S. Mail, postage prepaid
Natural Resources Division || Hand Delivery

U.S. Dept. of Justice || Overnight Mail

999 18" Street [ ] Facsimile

South Terrace, Ste. 370 <] Email

Denver, CO 80202

david.gehlert@usdoj.gov

Matt J. Howard [X] U.S. Mail, postage prepaid
U.S. Bureau of Reclamation [ | Hand Delivery

1150 N. Curtis Road | Overnight Mail

Boise, Idaho 83706-1234 | | Facsimile
mhoward@usbr.gov <] Email

United State of America Z U.S. Mail, postage prepaid
Bureau of Reclamation || Hand Delivery

Regional Director PN Code — 3100 | Overnight Mail

1150 N. Curtis Road, Ste. 100 _| Facsimile

Boise, Idaho 83706-1234 LI Email
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Lyle Swank U.S. Mail, postage prepaid

IDWR - Eastern Region [ ] Hand Delivery

900 N. Skyline Drive, Ste. A [] Overnight Mail

Idaho Falls, ID 83402-1718 ] Facsimile

lyle.swank@idwr.gov Email
Y\pw& M
Deborah Gibson v

Assistant to the Director
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EXPLANATORY INFORMATION TO ACCOMPANY AN
ORDER DENYING PETITION FOR RECONSIDERATION

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 740.02)
The accompanying order is an Order Denying Petition for Reconsideration of the
"final order" or "amended final order" issued previously in this proceeding by the Idaho
Department of Water Resources (""department™) pursuant to section 67-5246, ldaho Code.

REQUEST FOR HEARING

Unless the right to a hearing before the director or the water resource board is otherwise
provided by statute, any person who is aggrieved by the action of the director, and who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action. The person shall file with the director, within fifteen
(15) days after receipt of written notice of the action issued by the director, or receipt of actual
notice, a written petition stating the grounds for contesting the action by the director and
requesting a hearing. See section 42-1701A(3), Idaho Code. Note: The request must be
received by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to district court by filing a petition in the district
court of the county in which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) the service date of an order denying petition for reconsideration, or c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Revised July 1, 2010



