Edl, Michele

From: Pat Brown [pbrown@idl.idaho.gov]

Sent: Friday, August 13, 2010 12:32 PM

To: EdI, Michele

Cc: Al Ruberry; Kurt Houston

Subject: Gem Lake Harbor Navigability/Regulatory Responsibility

Attachments: FERC-RegAuthoity-11-05-1993.pdf; DAG Strack-Navigability of Gem Harbor-5-23-2006.pdf
Michele,

Attached are copies of the two letters we discussed regarding navigability and regulatory authority for Gem Lake Harbor.

DAG Strack’s 2006 letter to the Bonneville County Prosecuting Attorney states that Gem Lake Harbor is navigable and
that boaters suing it cannot be cited for trespass. A footnote on the last page indicates that since Gem Lake Harbor is
navigable, essentially an extension of Gem Lake proper, boat docks and other encroachments would be subject to
regulation under ldaho’s Lake Protection Act.

The Lake Protection Act — IC 58-13 states in part:

58-1302.ENCROACHMENT ON NAVIGABLE LAKES -- DEFINITIONS. (a) "Navigable lake" means any permanent
body of relatively still or slack water, including man-made reservoirs, not privately owned and not a mere marsh
or stream eddy, and capable of accommodating boats or canoes. This definition does not include man-made
reservoirs where the jurisdiction thereof is asserted and exclusively assumed by a federal agency.

The underlined portion gets to the attached 1993 letter from the Federal Energy Regulatory Commission (FERC). The
letter is a response to a specific question regarding encroachments on Gem Lake, but indicates that FERC asserts
exclusive jurisdiction for regulating encroachments for all FERC licensed reservoirs, which jurisdiction FERC in turn
transfers over to their licensee — in the case of Gem Lake, the City of Idaho Falls. The City of Idaho Falls has never
approached IDL regarding acting in their stead, which the FERC letter indicates is acceptable, so, to the best of my
knowledge, the City of Idaho Falls is/has been responsible for the regulation of navigable encroachments on Gem Lake
since it was constructed and, by extension, on Gem Lake Harbor since the wall between the old gravel pit and Gem Lake
was breeched, creating a single water body.

Let me know if you have questions.

Pat Brown

Eastern Idaho Area Manager
Idaho Department of Lands
3563 Ririe Highway

Idaho Falis, 1D 83401
208.525.7167



FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, D. C. 20426

OHL

‘Yov 05 1993

Mr. Steven J. Schuster
Deputy Attorney General
Department of Lands
1215 W. State

Boise, ID 83720-7000

Dear Mr. Schuster:

Thank you for your letter of May 25, 1993, on behalf of the
Idaho State Board of Land Commissioners (State Board) and the
Idaho Department of Lands requesting confirmation that the
Federal Energy Regulatory Commission (Commission) exercises
exclusive jurisdiction over "lake encroachments!" for the Gem
State Project No. 2952. The project is located on the Snake
River, a navigable waterway of the United States, in Bingham and
Bonneville Counties, Idaho, and occupies lands of the United
States administered by the U.S. Department of the Interior's
Bureau of Land Management. The licensee for the project is the
City of Idaho Falls, Idaho.

Under Idaho Code Title 58, Chapter 13, the State Board and
Department of Lands regulate '"lake encroachments! (such as boat
docks, land fills, and buoys) on "navigable lakes," which
"includes man-made reservoirs except where the jurisdiction
thereof is asserted and exclusively assumed by a federal agency."

Pursuant to Part I of the Federal Power Act (FPA), 16 U.S.C.
§§ 79la - 823b, the Commission issues licenses for the
construction, maintenance, and operation of non-federal
hydroelectric projects located on waters subject to the
jurisdiction of the United States Congress or on public lands or
reservations of the United States. The licensed project includes
all reservoirs associated therewith, and in most cases includes a
buffer strip of land around the reservoir. (Licensed projects
exclude federal reservoirs, such as those statutorily entrusted
to the authority of the United States Department of the
Interior's Bureau of Reclamation or the United States Army Corps
of Engineers.) The Conmission's authority over project
reservoirs is exclusive. See Puget Sound Power & Light Company,
54 F.P.C. 157, 161 (1975) (the FPA empowers the Commission to
"require Commission approval for all uses of project lands and
waters to determine their consistency with the [FPA]"). The
reservoir of Project No. 2952, which has a surface area of 305
acres, is entirely within the project's licensed boundary;
accordingly, the Commission has exclusive regulatory jurisdiction
over "lake encroachments" for Project No. 2952.
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Section 10(a) (1) of the FPA provides that licenses are
issued on the condition that the project shall, in the judgment
of the Commission, be best adapted to a comprehensive plan for
developing the waterway in guestion for all beneficial public
interest uses, including resource conservation and recreation.
Furthermore, Commission policy requires optimum development of
the recreational resources afforded by the project and adequate
public access to project waters (see Recreational Development at
Licensed Projects, 34 F.P.C. 1546 (1965) (Order No. 313) and the
policy codified at 18 C.F.R. § 2.7 (1993)). The Commission's
regulations also require that a licensed project's boundary be
set at a sufficient distance from the involved waterline to allow
operation and maintenance of the project and for other project
purposes, such as recreation, shoreline control, or environmental
resource protection (see, for example, license application

content requirements for major unconstructed projects 18 C.F.R.
§ 4.51(h)(2)).

Pursuant to the above-described policies and regulations,
the Commission has required licensees to extend a project's
boundary to provide reasonable public access to and use of
recreational facilities (see Georgia Power Company, 31 FERC
9 61,014 (1985), reh'g denied, 32 FERC q 61,237 (1985)) and to
give the licensee sufficient control to fulfill license
requirements for soil erosion protection (see The Charter
Township of Van Buren, Michigan, et al., 44 FERC q 61,048
(1988)).

Licenses include a standard land use article that authorizes
licensees to permit minor changes in the use of project lands and
waters without Commission approval. See Brazos River Authority,
11 FERC ¢ 61,162 at p. 61,347 (1980). I am enclosing the Brazos
River Authority order, which includes (at pp. 61,348-50) the full
text of land use Article No. 36. By letter dated June 18, 1980,
the Commission offered all licensees the opportunity to amend
their licenses to include this article. All licenses issued
after June 1980 contain this article. The license for the Genm
State Project No. 2952 contains an identically worded land use
Article No. 44. As described below, the land use article imposes
conditions to ensure protection of the project's scenic,
recreational, and environmental values, as well as conditions
requiring compliance with state and local approvals.

The land use article authorizes licensees to grant
permission for such uses of project property as: (1) landscape
plantings; (2) non-commercial boating access facilities (such as
piers and docks); and (3) erosion control structures (such as
bulkheads) . +The licensee must demonstrate to the Commission's
authorized representative that the above-described uses and

occupancies comply with state and local health and safety
requirements.
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The land use article authorizes licensees to convey

easements, rights-of-way, or leases of project property for:

(1) replacement, expansion, or maintenance of bridges and roads
for which all necessary state and federal approvals have been
‘obtained; (2) storm drains and water mains; (3) sewers that do
not discharge into project waters; (4) minor access roads;

(5) telephone and energy utility lines; (6) non-project overhead
electric transmission lines with support structures cutside the
project boundary; (7) major telephone distribution cables; and
(8) water intake or pumping facilities that do not extract more
than one million gallons per day from the project reservoir. The
licensee must file with the Commission annual reports describing

any of the foregoing conveyances made during the prior calendar
year.

The land use article also authorizes licensees to convey fee
title, easements, or leases in project property for construction
of: (1) new bridges; (2) sewer or effluent lines that discharge
into project waters for which all necessary federal and state
water quality certificates or permits have been obtained;

(3) other types of pipelines crossing project lands, for which
all necessary federal and state approvals have been obtained;

(4) non-project overhead transmission lines with support
structures within the project boundary; and (5) marinas, overhead
utility distribution lines, and improvements of existing bridges
and roads. The licensee must give the Commission 45 days' notice
prior to conveying the described interests in project property.
The notice must contain a description of the type of conveyance
and location of the lands conveyed, the identity of any federal
or state officials consulted, and any federal or state approvals
required for the proposed use. Therefore, where the licensee
grants lake encroachments pursuant to the standard land use
article, state permits would be appropriate if the state wishes
to exercise such authority.

Licensees sometimes arrange with state or local agencies or
municipalities to maintain facilities for project purposes such
as public recreation. However, the Commission has consistently
found that such arrangements neither obviate nor supersede
license articles imposing specific requirements and reserving
control by the Commission to ensure future adherence to a
comprehensive plan of development for the waterway in question.
See, for example, Appomattox River Water Authority, 49 FERC
9 61,313 at p. 62,176 (1989).

You also ask for information on the Commission's
jurisdiction over encroachments in other Idaho reservoirs.
Attached is a list of licensed Idaho projects showing each
project's name, owner, waterway, and reservoir surface acreage.
The Commission exercises exclusive jurisdiction over
encroachments in the reservoirs of the listed projects, subject
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to the standard land use article discussed above, with respect to
those projects whose licenses contain such articles.

I hope this information is helpful to you. If I may be of
- further assistance to you, please let me know.

Sinifrely,

Fred E. Springer
Director, Office of
Hydropower Licensing

Enclosures
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