Thomas J. Budge, ISB No. 7465
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

P.O. Box 1391; 201 E. Center St. (83201)
Pocatello, Idaho 83204-1391

Telephone: 208-232-6101

Facsimile: 208-232-6109
tib@racinelaw.net

Attorney for Merrill Ranch Partnership, LLC, and Treasureton Irrigation Company

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR JOINT PETITION

)
PERMIT NO. 13-7784, IN THE NAME OF ) FOR RECONSIDERATION
MILLER FAMILY REAL ESTATE, LLC )

)

Merrill Ranch Partnership, LLC (“Merrill”) and Treasureton Irrigation Company
(“Treasureton”) hereby jointly petition the Idaho Department of Water Resources (“IDWR?”),
pursuant to Idaho Code section 67-5243(3), for reconsideration of the Permit to Appropriate
Water issued for water right number 13-7784 (the “Permit™) on March 4, 2013.

On June 2, 2011, Merrill filed a Notice of Protest dated June 2, 2011, against the
Application for Permit for water right number 13-7784. Merrill withdrew its protest pursuant and
subject to the terms of the Stipulation for Withdrawal of Protests attached hereto as Exhibit A.
Merrill’s protest was withdrawn on condition that three restrictions be included on any permit or
license issued by the IDWR for water right number 13-7784. Two of the conditions are included
in the Permit. The third condition is not included in the Permit. It reads:

. The use of water under this water right shall be subject to the terms of the
Settlement Agreement effective May 15, 2012 between Miller Family Real Estate,

LLC, Merrill Ranch Partnership, LLC, Brent Abbott, and PacifiCorp, on file with
the IDWR.

Treasureton also filed a Notice of Protest dated June 2, 2011, against the Application for

Permit for water right number 13-7784. Treasureton withdrew its protest pursuant and subject to
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the terms of the Stipulation for Withdrawal of Treasureton Irrigaton Company’s Protest attached
hereto as Exhibit B. Treasureton’s protest was withdrawn on condition that two restrictions be
included on any permit or license issued by the IDWR for water right number 13-7784. Neither

condition is included in the Permit. The conditions read:

. Diversions from Cottonwood Creek are limited to times when the Treasureton
Irrigation Company diverts water into the Treasureton Canal for irrigation
purposes, unless prior written approval is obtained from Treasureton Irrigation
Company to divert water through the Treasureton Canal during times when water
is not being diverted into the Canal for irrigation purposes.

. The use of water under this water right shall be subject to the terms of the
Settlement Agreement effective March 1, 2012, between Miller Family Real
Estate, LLC, and Treasureton Irrigation Company on file with the IDWR.

The foregoing restrictions are not included in the Permit. Unless and until those
conditions are added, the protests of Merrill and Treasureton remain in effect.

Merrill and Treasureton acknowledge that the Permit does include the following
condition, which may have been added in an effort to address the conditions quoted above:

. The diversion and use of water described in this right may be subject to additional
limitations agreed to by the protestants and the right holder under separate

agreements to which the Department is not a party and which may be enforceable
by a court of law.

To the extent this condition is intended to incorporate the restrictions quoted above, it is not
satisfactory to Merrill or Treasureton. The statement that the water right “may” be subject to
additional limitations suggests that the enforceability of such restrictions is debatable. There is
also an inference that restrictions imposed by stipulation of the water right holder may not be
enforceable if the IDWR is not a party to the stipulation. Merrill and Treasureton disagree.

The restrictions were stipulated to by adverse parties in a contested case proceeding, and
are akin to a stipulated judgment filed in a civil court case. When the judge accepts the
stipulation, the terms are included in the judgment and are binding upon all parties. Likewise,
upon accepting the stipulations, the IDWR must include the restrictions in the Permit.

Therefore, Merrill and Treasureton ask the IDWR to re-issue the Permit with the

restrictions quoted above.
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RESPECTFULLY SUBMITTED this 15" day of March, 2013.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

ByHF/Z;N %

THOMAS J. BUDGE; Attorney for
Merrill Ranch Partnership, LLC, and
Treasureton Irrigation Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 15" day of March, 2013, I served a true and complete
copy of the foregoing document in the manner indicated upon the following:

Steven Fuller
Attorney at Law
P.O. Box 191
Preston, Idaho 83263

Claudia Conder

PacifiCorp

1407 West North Temple
Salt Lake City, Utah 84116

Strongarm Reservoir Irrigation District
2806 W. 7400 N.
Preston, Idaho 83263

Paul Arrington

Barker Rosholt & Simpson
195 River Vista Pl., Ste 204
Twin Falls, Idaho 83301-3029

Miller Family Real Estate, LLC
9350 S. 150 E., Ste 100
Salt Lake City, Utah 84070

Miles Geddes, Water Master WD 13M

2806 W. 7400 N.
Preston, Idaho 83263

o

Thomas J. Budge ! K
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RECEIVED

Paul A. Arrington ISB # 7198 Al 27 202

aul A. on

Sarah W. Higer ISB #8012 L e Pesources
BARKER ROSHOLT & SIMPSON LLP

113 Main Avenue West, Suite 303

P.O. Box 485

Twin Falls, ID 83303-0485

Telephone: (208) 733-0700

Facsimile: (208) 735-2444

Attorneys for Miller Family Real Estate L.L.C.
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT )

NO. 13-7784, IN THE NAME OF MILLER FAMILY ) STIPULATION FOR

REAL ESTATE, LLC ) WITHDRAWAL OF
) PROTESTS

)
)
)

COMES NOW, Applicant, Miller Family Real Estate L.L.C. (“Miller”), by and through
its attorneys of record, and Protestants, Merrill Ranch Partnership, LLC (“Merrill”) and Brent
Abbott (“Abbott”), by and through their respective attorneys of record, and Intervenor,
PacifiCorp, and hereby stipulate to the withdrawal of the Notices of Protest, filed by Merrill and
Abbott in this matter. This Stipulation is submitted to the Idaho Department of Water Resources
(“IDWR?”) pursuant and subject to the Settlement Agreement between Miller, Merrill, Abbott and
PacifiCorp, effective May 15, 2012, attached hereto, as Exhibit A.

Pursuant to Sections 4 and S of the Settlement Agreement, this Stipulation requires the

following limitations or conditions be added to any Permit and License issued by the IDWR for

Water Right No. 13-7784:

EXHIBIT
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o The season of use for diversions of water from Cottonwood Creek shall be limited to
411 t0 10/31.!

o The use of water under this water right shall be subject to the terms of the Settlement
Agreement effective May 15, 2012 between Miller Family Real Estate, LLC, Merrill
Ranch Partnership, LLC, Brent Abbott, and PacifiCotp, on file with the IDWR.

o Water right nos. 13-7784 and 13-7127 are limited to the storage of a combined total
of 800 acre-feet.

Dated this Z‘iﬂ%ﬂy of Mzo 12

BARKER ROSHOLT & SIMPSON LLp

’///7
Paul A. Arrington L )
Sarah W, Higer \—'/

Attorneys for Miller Family Real Estate LLC

Dated this___day of , 2012
MERRILL RANCH PARTNERSHIP, LLC

BY: 7homas J. 'KﬂJMuova‘ S Mereitl Zanch V'sk'n?, LLe

Dated this ___day of , 2012

FULLER & FULLER, PLLC

STEVEN R. FULLER
Attorney for Brent Abbott

' The season of use for diversions from Current Creek and Stockton Creek shall remain *1/1 to 12/31* as indicated in
the Application for Permit,
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it
Dated thig2# ‘day of [V_V;Z ,2012

PACIFICORP
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this Zgg%ay of ﬂ u;u_% , 2012, I caused to be served a

true and correct copy of the foregoing to be served on the following via first class mail, postage
prepaid:

Steven Fuller
Attorney at Law
P.0O. Box 191
Preston, Idaho 83263

Claudia Conder
PacifiCorp

1407 West North Temple
Salt Lake City, Utah 84116

Strongarm Reservoir Irrigation District
2806 W. 7400 N.
Preston, Idaho 83263

T.J. Budge

Racine, Olson, Nye Budge & Bailey, Chtd.
P.O. Box 1391
Pocatello, Idaho 83204-1391
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement”) is entered into, effective May 15,
2012, by and between MILLER FAMILY REAL ESTATE, L.L.C., a Utah limited liability com-
pany, 9350 South 150 East Suite 1000, Sandy, Utah 84070 (“MFRE”), MERRILL RANCH
PARTNERSHIP, LLC, an Idaho limited liability company, Post Office Box 22, Swan Lake, Ida-
ho 83281 (“Merrill”), BRENT ABBOTT, P.O. Box 60, Swan Lake, ID 83821 (“Abbott") and

PACIFICORP, 1407 West North Temple, Salt Lake City, Utah 84116 (“PacifiCorp™) (collective-
ly referred to herein as “Party” or “Parties”).

RECITALS

WHEREAS, MFRE owns water right 13-7127, which authorizes the diversion of water
from Current Creek into an existing reservoir on property owned by MFRE in Bannock County

(the “Miller Reservoir™) during the winter months, with a season of use identified as “11/1 to
3/31;” and

WHEREAS, MFRE filed an Application for Permit (the “Application™), on May 3, 2011,
with the Idaho Department of Water Resources (IDWR); and

WHEREAS, the Application, assigned water right number 13-7784, seeks to divert water
from Cottonwood Creek, Stockton Creek and Current Creek into the Miller Reservoir, with a
season of use identified as “1/1 to 12/31;” and

WHEREAS, Merrill and Abbott each filed protests against the Application and Pacifi-
Corp filed a protest by intervention which issues were limited by an Order Granting Petition to

Intervene dated October 20, 2011, to injury of PacifiCorp’s Bear River senior rights in the Bear
River drainage; and

WHEREAS, the parties desire to settle and resolve the protests filed by Merrill, Abbott
and PacifiCorp pursuant to the terms of this Agreement;

NOW THEREFORE, in consideration of the mutual promises and performances set forth
below, the sufficiency of which is hereby acknowledged, the Parties agree as follows.

1. MEASURING DEVICES: The Parties agree that a Parshall flume or other mea-

suring device approved by the IDWR shall be installed and maintained at each of the following
locations and by the following Party or Parties:

1.1.  Treasureton Canal/Stockton Diversion: One measuring device has already
been installed to measure the amount of water from Cottonwood Creek that is diverted
from the Treasureton Canal into the Stockton Creek drainage. This measuring device is
installed immediately below the existing headgate that diverts water from the Treasureton
Canal into the Stockton Creek drainage. MFRE and Merrill shall be responsible for the
operation, maintenance, and repair of this measuring device.

SETTLEMENT AGREEMENT
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1.2, Cottonwood Creek Point of Injection. One measuring device shall be in-
stalled to measure the amount of water from the Treasureton Canal that flows into Stock-
ton Creek. This measuring device shall be installed at the point of injection of Cotton-
wood Creek water into Stockton Creek. Abbott has already purchased this measuring de-
vice, and Treasureton Canal has agreed to install it. Abbott shall be responsible for the
operation, maintenance and repair of this measuring device.

1.3, Stockton Creek. One measuring device shall be installed on Stockton
Creek immediately upstream from the point of injection of the water diverted from Cot-
tonwood Creek into Stockton Creek. Abbott has already purchased this measuring de-

vice. Abbott shall be responsible for the installation, operation, maintenance and repair
of this measuring device.

1.4, Miller Reservoir Inlet: One measuring device shall be installed on the in-
let pipe that diverts water from Stockton Creek into the Miller Reservoir. MFRE shall be

responsible for the purchase, installation, operation, maintenance and repair of this mea-
suring device.

1.5.  Miller Reservoir Qutlet: One measuring device shall be installed on the
outlet of the Miller Reservoir at the point where water that is discharged from the Miller
Reservoir injects into Stockton Creek, such that this measuring device can be viewed
from Stockton Creek Road. MFRE shall be responsible for the purchase, installation, op-
eration, maintenance and repair of this measuring device.

1.6.  Current Creek/Unnamed Stream: Measuring devices have already been
installed on the following tributaries to the Miller Reservoir: (1) Current Creek; and (2)
an unnamed stream to the north of Current Creek. MFRE shall be responsible for the op-
eration, maintenance and repair of the Current Creek and unnamed stream measuring de-

vices. MFRE grants to Merrill, Abbott, and any watermaster for Stockton Creek the right
to access and monitor these measuring devices.

2. WATER MASTER: The Parties agree that the water users of the Stockton Creek
drainage be incorporated into Water District 13M (Cottonwood Creek Water District) and that
the distributior. of water in the Stockton Creek Drainage, including water rights that are diverted
into Stockton Creek from Cottonwood Creek through the Treasureton Canal, will be adminis-
tered by the Cottonwood Creek Water District watermaster,

3. NO LINING: MFRE agrees that it will not install any type of clay, synthetic, or
other liner in the Miller Reservoir.

4, SEASON OF USE: The season of use of water right 13-7784, for diversions of
water from Cottonwood Creek through the Treasureton Canal shall be limited to “4/1 to 10/31.”
The season of use from Current Creek and Stockton Creek shall be “1/1 to 12/31.”

SETTLEMENT AGREEMENT
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S. CONDITIONS ADDED TO WATER RIGHT: The following conditions shall be
added to any Permit and License issued by the IDWR for water right 13-7784:

5.1.  The use of water under this water right shall be subject to the terms of the
Settlement Agreement effective May 15, 2012 between Miller Family Real Estate, LLC,
Merrill Ranch Partnership, LLC, Brent Abbott, and PacifiCorp, on file with the IDWR.

5.2.  Water right nos. 13-7784 and 13-7127 are limited to the storage of a com-
bined total of 800 acre-feet.

6. AFFIRMATION OF PRIQORITY: MFRE recognizes and confirms that water
right 13-7784 is subject to the laws of the State of Idaho as it relates to the diversion, use and
administration of water, Particularly, MFRE recognizes that water right 13-7784 will be junior
in priority to water rights 13-57, 13-885B, 13-886B, 13-887B and 13-889D, owned by Merrill,
water rights 13-55 and 13-56, owned by Abbott, and Bear River water rights decreed in the mat-
ters of Utah Power & Light Company v Last Chance Canal Company, Limited, et al., Equity No.
203, July 14, 1920 (Dietrich Decree), and Utah Power & Light Company v. Richmond Irrigation
Company, et al., February 21, 1922 (Kimball Decree) owned by PacifiCorp, and that, in times of

shortage, MFRE’s use of water right 13-7784 may be curtailed to satisfy water rights with a se-
nior priority.

7. MITIGATION: MFRE agrees to dry up nine and three tenths (9.3) acres that are
currently irrigated with water rights 13-885A, 13-886A, 13-887A and 13-889C to mitigate for
the impacts of diversions under water right 13-7784, all as set forth in the attached Mitigation
Plan prepared for Application No. 13-7784.

8. TRANSFER OF WATER RIGHTS: MFRE agrees to submit to the IDWR and in
good faith pursue approval of an Application for Transfer of Water Right to change the remain-
ing portions of water rights 13-885A, 13-886A, 13-887A and 13-889C (after nine and three
tenths acres are dried up for mitigation purposes) from irrigation to storage in Miller Reservoir,

9. DISPUTE RESOLUTION: Any substantial dispute between the parties will be re-
solved in accordance with the following provisions:

9.1.  Good Faith Negotiation. Upon written notice from one party to the other,

representatives of the parties will attempt in good faith to resolve the dispute by negotia-
tion.

9.2. Mediation. If any dispute cannot be resolved by negotiation, either party
may demand that the dispute be subjected to mediation before a mediator designated by
mutual agreement of the parties. The mediation will be held in Bannock County, Idaho,

unless otherwise agreed by the parties. Mediator costs will be split equally between the
parties.

9.3.  Judicial Relief. No party may pursue judicial relief until after complying
with the procedures set forth in sections 9.1 and 9.2, except to pursue injunctive relief if

SETTLEMENT AGREEMENT
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in its judgment such relief is necessary to avoid irreparable damage. If injunctive relief is

pursued, the parties shall continue to participate in good faith in the procedures set forth
in sections 9.1 and 9.2.

94. Attorney Fees. If action is brought to enforce any provision of this

Agreement, the prevailing party will be entitled to recover reasonable attorney fees and
costs incurred.

9.5. Governing Law, Jurisdiction, and Venue. The laws of Idaho shall govern
the interpretation of this Agreement. The parties agree that the courts of Idaho shall have
exclusive jurisdiction and that Bannock County is the proper venue.

9.6.  Exclusive Procedures. The procedures specified in this section shal! be the
exclusive procedures for resolving disputes between the parties arising out of or relating

to this Agreement. All applicable statutes of limitation shall be tolled while the proce-
dures specified in this section are pending.

10.  NOTICE: All notices hereunder must be in writing addressed to the Party at the
address specified herein, unless the Party has designated another address in writing. In addition

to the address identified herein, a copy of all notices provided to MFRE shall be sent to the fol-
lowing address:

Paul L. Arrington

Barker Rosholt & Simpson, LLP
P.O. Box 485

Twin Falls, ID 83303

11.  REPRESENTATION: Each Party hereby represents, warrants and covenants to

the other Parties that the Party has the authority to enter into this Agreement and perform the ob-
ligations herein.

12.  ENTIRE AGREEMENT: This Agreement constitutes the entire agreement be-
tween the parties with respect to the subject matter hereof.

13. MODIFICATION: This Agreement may not be amended except by a written
agreement signed by all Parties.

14, NO THIRD PARTY BENEFICIARIES: Nothing in this Agreement, expressed or
implied, is intended or shall be construed to confer upon or to give to any person or entity, other
than the Parties hereto and their successors and permitted assigns, any rights, remedies or other
benefits under or by reason of this Agreement.

15, BINDING EFFECT: This Agreement shall inure to the benefit of, and is binding
upon, the Parties hereto, and their respective heirs, representatives, successors and assigns.

16. FURTHER ASSURANCES: The Parties hereto agree that they will execute and
deliver such further documents, undertake such further acts and give such further assurances as

SETTLEMENT AGREEMENT
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may be reasonably requested by each other in order to carry out the full intent and purposes of
this Agreement,

DATED THIS 6thday of June , 2012.

MILLER FAMILY REAL ATE,L.L.C.

By .
Its Gregofy §. Miller, Operating Manager

NOTARY
STATE OF _UTAH )

)ss.
County of Salt La ke )

[, Janet B. Layosa
June

, @ notary public, do hereby certify that on this fﬂ‘ day of
2012, personally appeared before me Gregory S. Miller, who, being by me first

duly sworn, declared that he is theOperating Mana8E'™ILLER FAMILY REAL ESTATE,
L.L.C., that he signed the foregoing document as the Oﬁerati ng  xakPresidentxof MILLER
FAMILY REAL ESTATE, L.L.C.

JAHETS LAYOS:"
TARY PUBLIC-STATE OF UT
o oussions 610797 ssiding at; __Salt Lake County, Utah
COMM. EXP. 07012015 My Commission Expires: _7-1-2015
SETTLEMENT AGREEMENT
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2N
DATED THIS _I3 day of Auj L L IR,

MERRILL RANCH PARTNERSHIP LLC

Its Mg p a6 &r~
J

NOTARY
STATE OF &/\() )

)ss.

County of Igd‘r\rngc \ )

I, gﬁﬁnhe H’rA/T’q , @ notary public, do hereby certify that on this sz&ay of
A«g, , 21, personally appefred before me _G{t‘r\ YWNem'//, who, being by me first
duly sworn, declared that he is the Managqir~ of MERRILL RANCH PARTNERSHIP,
LLC, that he signed the foregoing document ;sﬁ the _m &n\iq-c/' of President of MERRILL

RANCH PARTNERSHIP, LLC.

e | NOTARY PUBLIC FORTOALL
R

; STATE OF IDAHO ] My Commission Expires:

-
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DATED THIS A5 day of A*]_%[ 2012

BRENT ABBOTT
ﬂmﬁm
NOTARY
STATEOF DDA+ = )
)ss.

County of Fran e )

I m%, a notary public, do hereby certify that on this 25* day of
2012, personally appe

before me BRENT ABBOTT, who, being by me first duly
sworn, declared that he is the individual who signed the foregoing document.

A A A A A A B Sefedlodh / ll A

SUZANNE HADLEY %&Y BLIC IZSESE—'TDE £ ToAto
NOTARY PUBLIC My Commission Expires: €. (1. 15
STATE OF IDAHO R

NPT T WYy e

P W, W\
n‘Zn a7 e
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+h
DATED THISCRS] day of MAY , T/ D —

PACIFICORP
é«m AGHTS DM STRATHR.
NOTARY

sTaTEOF L7AH )
SS.
County of M %)
' Z{%ay of

I, L&Q{! ‘l gMM , a notary puhlic, d herebmnmat on this
m personally appeared before me _(*, AMALA , who, being
first duly sworn, declared that she is the water rights administrator for PACIFICORP that

by
she signed the foregoing document as authorized representative for PacifiCorp..

L'.'s‘}i"{{.',’.‘,",;'ﬂ, 1 NOTARY PUBLIG FOR
Commiseion 0604405 Residing at: _
g My Commission Expires: __|
== o

My Commlsalon

January 03, 2015
State 9 of Utah

Lnaaaa

SETTLEMENT AGREEMENT
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RECEIVED
MAR 21 201

Department
Thomas J. Budge, ISB No. 7465 P e Fesurces
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

P.O. Box 1391; 201 E. Center St. (83201)
Pocatello, Idaho 83204-1391

Telephone: 208-232-6101

Facsimile: 208-232-6109
tib@racinelaw.net

Attorney for Treasureton Irrigation Company

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )
PERMIT NO. 13-7784, IN THE NAME OF ) STIPULATION FOR
MILLER FAMILY REAL ESTATE, LLC ) WITHDRAWAL OF
) TREASURETON IRRIGATION
) COMPANY'’S PROTEST
)

Applicant Miller Family Real Estate, LLC (“Miller”) and Protestant Treasureton
Irrigation Company (“Treasureton”), hereby jointly stipulate to the withdrawal of the Notice of
Protest filed by Treasureton in this matter, dated June 2, 2011. This Stipulation is submitted to
the Idaho Department of Water Resources (“IDWR?™) pursuant and subject to the Settlement
Agreement between the parties effective March 1, 2012, attached hereto as Exhibit A. Pursuant
to Section 3 of the Settlement Agreement, this Stipulation requires that the following conditions
be added to any Permit and License issued by the IDWR for Water Right No. 13-7784:

. Diversions from Cottonwood Creek are limited to times when the Treasureton
Irrigation Company diverts water into the Treasureton Canal for irrigation
purposes, unless prior written approval is obtained from Treasureton Irrigation
Company to divert water through the Treasureton Canal during times when water
is not being diverted into the Canal for irrigation purposes.

. The use of water under this water right shall be subject to the terms of the
Settlement Agreement effective March 1, 2012, between Miller Family Real
Estate, LLC, and Treasureton Irrigation Company on file with the IDWR.

STIPULATION FOR WITHDRAWAL OF TREASURETON IRRIGATION COMPANY'S PROTEST - Page |
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MILLER FAMILY REAL ESTATE, LLC

05/13/20/2 By,
Date Its: Gregor[v S\ Miller, Operating Manager

TREASURETON IRRIGATION COMPANY

A-d7 -1 By:M%”‘f

Date BRAD SHUMWAY, Presideny’

A- 27-/2 By:

Date VERLE CHRISTENSEN, Secretary
pra
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this _Z2,#* day of Mol , 2012, I served a true
and complete copy of the foregoing document in the manner indicated upon the following:

Steven Fuller
Attorney at Law
P.O. Box 191
Preston, Idaho 83263

Claudia Conder
PacifiCorp

1407 West North Temple
Salt Lake City, Utah 84116

Strongarm Reservoir Irrigation District
2806 W. 7400 N.
Preston, Idaho 83263

Barker Rosholt & Simpson
Paul Arrington

P.O. Box 485

Twin Falls, Idaho 83301-0485

“jé';aqﬂ/%

Thomas J. Budge /
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RECEIVED
MAR 21 2012

Depariment of Water Resources
Eastern Region
SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement”) is entered into effective March 1,
2012, by and between MILLER FAMILY REAL ESTATE, L.L.C., a Utah limited liability com-
pany, 9350 South 150 East Suite 1000, Sandy, Utah 84070 (“MFRE") and TREASURETON
IRRIGATION COMPANY, 3815 North 1600 West. Preston, Idaho 83263 (“Treasureton”).

RECITALS

WHEREAS, MFRE owns water right 13-7127, which authorizes the diversion of water
from Current Creek into an existing reservoir (the “Miller Reservoir”) on property owned by

MFRE in Bannock County, Idaho, during the winter months, with a season of use identified as
“11/1 to 3/31;” and

WHEREAS, MFRE filed an Application for Permit (the “Application™), on May 3, 2011,
with the Idaho Department of Water Resources (IDWR); and

WHEREAS, the Application, assigned water right number 13-7784, seeks to divert water
from Cottonwood Creek, Stockton Creek and Current Creek into the Miller Reservoir, with a
season of use identified as “1/1 to 12/31;” and

WHEREAS, Treasureton filed a protest against the Application with the IDWR; and

WHEREAS, the parties desire to settle and resolve Treasureton’s protests pursuant to the
terms of this Agreement;

AGREEMENT

NOW THEREFORE, in consideration of the mutual promises and performances set forth
below, the sufficiency of which is hereby acknowledged, the Parties agree as follows.

1. SEASON OF USE: The season of use of water right 13-7784, for diversions of
water from Cottonwood Creek through the Treasureton Canal, shall be limited to “4/1 to 10/31."
The season of use for diversions from Current Creek and Stockton Creek shall be “1/1 to 12/31."

2. USE OF TREASURETON CANAL: MFRE agrees that its right to divert water
from Cottonwood Creek through the Treasureton Canal shall be limited to times when Treasure-
ton Irrigation Company is diverting water into the Treasureton Canal for irrigation purposes, un-
less MFRE obtains prior written approval from Treasureton Irrigation Company to divert water
through the Treasureton Canal during times when water is not being diverted into the Canal for
irrigation purposes. This means that even though the season of use of water right 13-7784 is “4/1
to 10/31,” MFRE may not be permitted to divert water from Cottonwood Creek through the
Treasureton Canal during that entire period. In addition, MFRE has no right to operate the diver-
sion structures that turn water from Cottonwood Creek into the Treasureton Canal or from the
Treasureton Canal into the Stockton Creek drainage. Such structures may be operated only by
designated representatives of Treasureton Irrigation Company.

SETTLEMENT AGREEMENT
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3. CONDITIONS ADDED TO WATER RIGHT: The following conditions shall be
added to any Permit and License issued by the IDWR for water right 13-7784:

3.1. Diversions from Cottonwood Creek are limited to times when the
Treasureton Irrigation Company diverts water into the Treasureton Canal for irrigation
purposes, unless prior written approval is obtained from Treasureton Irrigation Company
to divert water through the Treasureton Canal during times when water is not being di-
verted into the Canal for irrigation purposes.

3.2.  The use of water under this water right shall be subject to the terms of the
Settlement Agreement effective March 1, 2012, between Miller Family Real Estate, LLC,
and Treasureton Irrigation Company on file with the IDWR.

4. DISPUTE RESOLUTION. Any substantial dispute between the parties will be re-
solved in accordance with the following provisions:

4.1.  Good Faith Negotiation. Upon written notice from one party to the other.

representatives of the parties will attempt in good faith to resolve the dispute by negotia-
tion.

42. Mediation. If any dispute cannot be resolved by negotiation, either party
may demand that the dispute be subjected to mediation before a mediator designated by
mutual agreement of the parties. The mediation will be held in Bannock County, Idaho,

unless otherwise agreed by the parties. Mediator costs will be split equally between the
parties.

43.  Arbitration. If any dispute cannot be resolved by mediation, either party
may demand that the dispute be submitted to arbitration in accordance with the Uniform
Arbitration Act, Title 7, Chapter 9, Idaho Code, as amended from time to time, before an
arbitrator designated by mutual agreement of the parties. If the parties cannot agree upon
an arbitrator, the dispute shall be submitted to a panel of three disinterested arbitrators,
one selected by each party and the third by the two thus selected. The arbitration will be
held in Bannock County, Idaho, unless otherwise agreed by the parties. Arbitrator costs
will be split equally between the parties. The arbitrator’s decision shall be binding, except
that the losing party may appeal the decision on two grounds only: (1) the decision was
arbitrary and capricious, or (2) fraud by a member of the panel.

4.4. Litigation. Litigation is allowed only for the purpose of enforcing a set-
tlement agreement entered into between the parties or pursuant to the Uniform Arbitra-
tion Act or to obtain injunctive relieve pursuant to section 4.7 below.

4.5. Attorney Fees. If action is brought to enforce a settlement agreement be-
tween the parties or an arbitrator’s decision, or to obtain injunctive relief pursuant to sec-

tion 4.7 below, the prevailing party will be entitled to recover reasonable attorney fees
and costs incurred.
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4.6. Governing Law, Jurisdiction. and Venue. The laws of Idaho shall govern
the interpretation of this Agreement. The parties agree that the courts of Idaho shall have
exclusive jurisdiction and agree that Bannock County is the proper venue.

47.  Exclusive Procedures. The procedures specified in this section shall be the
exclusive procedures for resolving disputes between the parties arising out of or relating
to this Agreement; provided that a party may seek injunctive relief if in its judgment such
action is necessary to avoid irreparable damage. Despite such action the parties shall con-
tinue to participate in good faith in the procedures specified in this section. All applicable

statutes of limitation shall be tolled while the procedures specified in this section are
pending.

5. NOTICE: All notices hereunder must be in writing addressed to the Party at the
address specified herein, unless the Party has designated another address in writing.

6. REPRESENTATION: Each Party hereby represents, warrants and covenants to

the other Parties that the Party has the authority to enter into this Agreement and perform the ob-
ligations herein.

7. ENTIRE AGREEMENT: This Agreement constitutes the entire agreement be-
tween the parties with respect to the subject matter hereof.

8. MODIFICATION: This Agreement may not be amended except by a written
agreement signed by all Parties.

9. NO THIRD PARTY BENEFICIARIES: Nothing in this Agreement, expressed or
implied, is intended or shall be construed to confer upon or to give to any person or entity, other
than the Parties hereto and their successors and permitted assigns, any rights, remedies or other
benefits under or by reason of this Agreement.

10. BINDING EFFECT: This Agreement shall inure to the benefit of, and is binding
upon, the Parties hereto, and their respective heirs, representatives, successors and assigns.

11. FURTHER ASSURANCES: The Parties hereto agree that they will execute and
deliver such further documents, undertake such further acts and give such further assurances as

may be reasonably requested by each other in order to carry out the full intent and purposes of
this Agreement.

MILLER FAMILY EEAL ESTATE, L.L.C.
By: 03/03/20:2.

Its: Gregdrﬂs Miller, Operating Manager Date
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TREASURETON IRRIGATION COMPANY

By:% 2A-27-1 &
Brad Shumway, President

Date
Attest: A-27-12
Verlg Christensen, Secretary Date
Ve
NOTARY
STATE OF __ UTAH )

)ss.
County of SALT LAKE )

Onthis __}% day of March
notary public, personally appeared _Gregory S. Miller
sworn, declared that he is the ____Operating Manager

, 2012, before me, the undersigned
, who, being by me first duly

of MILLER FAMILY REAL
ESTATE, L.L.C., that he signed the foregoing document as the __Operating Manager
of MILLER FAMILY REAL ESTATE, L.L.C.
y
_}
Rn. TOBIE ANN WARNER LEdid? 4 tnimin
%‘e NOTARY PUBLIC-STATE OF UTAH NOTARY PUBLIC FOR _uran

Js/ commissions 610903 Residing at;_Girmaatsville Uy
COMM. EXP. 06-27-2015 My Commission Expires:__QL-71-2015

STATE OF _/ QZQ é )] )

)ss.
County of )

On this 2 / _dayof SZL&M% 2012, before me, the undersigned notary
publlc personally appeared B

rad Shumway Avho, being by me first duly sworn, declared that he
is the President of TREASURETON IRRIGATION COMPANY, that he signed the foregoing

document as the President of TREASURETON IRRIGATION COMPANY.

: "? \;oT ARV, ": jﬁlzan%ﬂa
= == i £ NOTARYFUBLICFOR S, 43
Z nPuBWNW s T Residing at:
",-,"'/"--.. 0\3\* My Commission Expires:_&=/9-2.0/2
7, TE 0' \ \"\
"'H; (and
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/dahe
STATE OF M)

County of ﬁ' Mf‘/’(_ )SS.

On this 2 ] day of ‘MMA%L, 2012, before me, the undersigned notary
public, personally appeared VerlgChristensen,‘who, being by me first duly sworn, declared that
he is the Secretary of TREAS ON TRRIGATION COMPANY, that he signed the foregoing
document as the Secretary of TREASURETON IRRIGATION COMPANY.

vittiagy

ALt

SONQUE g7
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