~  Rocky Mam;fmiﬂ

ASSOCIATES, INC.

8/16/2013 RMEA No.: 13-0058

Mr. Jerry Rigby
P.O Box 250
Rexburg, ID 83440

Re: NBO3 protest against application to appropriate water right no. 61-12274

Dear Jerry:

Rocky Mountain Environmental Associates (RMEA) is performing the role of expert witness in
support of a Protest filed against the subject water rights application. Reasons for protest are as
outlined below:

In matters of defending this action, the burden of proof is largely upon the applicant. However,
protestant shares the responsibility of determining conflict with the local public interest, where
local public interest is defined as interests that the people in the area directly affected by a
proposed water use have in the effects of such use on the public water resource.

NBO3 is the successor owner of water right permit 61-7724. Upon application and
advertisement of this permit, the water right permit was protested by local water right holders on
the basis of a limited supply of ground water that allegedly had been negatively affected by their
(the processing plant) use of the water. The potentially affected wells are quite deep (about
1,000 feet) but pumping levels had been much shallower due to artesian aquifer conditions which
pushes the water up the well nearer to the surface. Hydrographs of select wells in the area are
attached.

There are two main aquifers in this area; an upper cold water aquifer that the Glenns Ferry City
Springs issues from and select wells. The lower aquifer is a low-temperature geothermal aquifer
that is geologically confined by fine grained strata that forms the artesian condition. It is not
clear what types of connectivity exist between the two aquifers.

In order to move forward with water right permit 61-7724, NBO3’s predecessors in interest,
Magic West, entered into an agreement with the protestants essentially guaranteeing that any
perceived injury from water use at the facility would result in Magic West (or their successor)
supplying water from any alternate source that could be reasonably obtained and if not
obtainable that they would curtail their usage (See attached agreements).

This new application for a water right potentially accumulates an additional burden on NBO3’s
ability to guarantee the water rights associated with those that participated in the agreement.

482 CONSTITUTION - IDAHO FALLS, IDAHO 83402-3537 - (208) 524-2353 - FAX (208) 524-1795
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If you have any questions, please don’t hesitate to call us at (208) 524-2353.

Sincerely,

| P . i

{ iy

W. Roger Warner, Hydrologist
Vice-President

Attachments:

IDWR “Bendixon” Hydrographs

Select Updated Hydrogaphs
WELL 6S 7E 2CDDI1
WELL 5S 8E 17CABI
WELL 5S 10E 28CABI
WELL 5S 9E 36DABI
WELL 5S 10E 32ADA1
WELL 10E 28BDAI1
WELL 5S 11E 33DACI

Magic West Agreements dated May 1999
Robert K Hall
John R Solosabal
Jerry L Heath and Shirley A. Heath
Fred Mackey
Elizabeth Eichholz
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AGREEMENT

THIS AGREEMENT 1s entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and ROBERT K. HALL, a married man residing in Glenns Ferry, Idaho
("Protestant").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant is the owner of Water Right No. 61-10013, a domestic water right
evidenced by a partial decree entered in the Snake River Basin Adjudication on January 30, 1998,
a copy of which is attached hereto as Exhibit "A"; and

WHEREAS, Magic West’s Application for Permit has been protested by Protestant: and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms
and conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which 1s hereby acknowledged, the parties agree as follows:

L. Mitigation of Current Water Shortages. In order to mitigate Protestant’s current
water shortage, Magic West agrees to:

(a) lower the Protestant’s pump to 500 feet;

(b)  make any rating changes necessary for the Protestant’s pump to produce 9 gallons
per minute on a sustainable basis, including replacement of the current pump, if necessary,

(¢ pay the electrical charges for electrical power necessary to pump water from
Protestant’s well to the storage tank to be installed on Protestant’s property;

(d)  provide for future repairs or replacement of Protestant’s pump, as necessary and
as determined by the parties or by a professional well driller; and

M
(e) install a Zg oo C% storage tank to allow water to be supplied directly

from the storage tank to Protestant’s domestic place of use.

It is agreed that Protestant shall pay the cost of installing a pressure tank and a pump to
pump water from the storage tank to the place of use. In addition, any electrical charges or other
costs related to pumping water from the storage tank shall be borne by Protestant.

If it 1s discovered that Profestant’s well is currently obstructed by cave-in or other
structural problem with the well, the parties agree to correct the problem and each pay one-half
of the cost. [f water shortages continue to occur after the necessary corrections are made to the

well, Magic West will provide mitigaion under this paragraph 1 and, if necessary, under
paragraph 2 below.

AGREEMENT - 1




an adequate supply of water from Protestant’s weli for Protestant 8 actual domesnc needs. If

2 Mitigation of Future Water Shortages. It is expected that the measures set forth
1n paragraph 1 above will be sufficient to provide Protestant with water. However, in the event
of future shortages in Protestant’s domestic water supply, Magic West agrees to take one or more
of the following steps to provide Protestant with an adequate supply of potable water:

(a) lower the pump in Protestant’s well to a sufficient depth to provide a
sustainable flow of 9 gallons per minute and pay any additional electnical charges resulting from
the new pumping level;

(b) arrange to have water supplied by the City of Glenns Ferry and pay any
applicable hook-up fees and City water payments;

(c) drill and adequately equip a new well and pay the electrical charges necessary
to pump water from the new well; provided that any existing equipment owned by the Protestant
may be used to equip the new well; or

(d) provide Protestant with another source of potable water,

If Magic West is unable to provide Protestant with a source of potable water by any
means, Magic West agrees to curtail its use under Permit No. 61-07724 as necessary to provide

Notification and Verification. Magic West shall provide for one or more of the
alternatives set forth in paragraph 2 upon notification from the Protestant that the Protestant is
receiving an inadequate supply of water for his domestic needs. Magic West shall have the right
to verify any alleged water shortages before providing additional mitigation, including the right
to enter into or upon Protestant’s premises after reasonable notice.

4. Amount of Water. Magic West shall only be required to provide Protestant with
the amount of water actually required for Protestant’s domestic needs. In no event shall the
Protestant be entitled to receive more than the quantity included in Exhibit "A", from all available
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West
may or may not be low-temperature geothermal water.

5. Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724 and immediately file the Withdrawal with the Idaho Department of Water Resources.

6 Future Applications. The Protestant agrees not to protest, intervene i, or appear
as an adverse witness 1n, any application for permit, permit amendment, transfer, water bank
rental, or other proceeding that may be 1nitiated by Magic West, or anyone else, which seeks to
provide water for Magic West’s Glenns Ferry food processing plant or the cogeneration plant
located al the nlant citg,

AGREEMENT - 2




7. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any
of Magic West’s claims or recommendations in the Snake River Basin Adjudication.

8 Delivery Calls. The Protestant agrees not to file a petition for delivery call with
the Idaho Department of Water Resources, or to imitiate, or participate i, any judicial or
administrative action seeking curtailment of Magic West’s water rights.

9. Term. This Agreement shall become effective upon final approval of Application
for Permit No. 61-07724 by the Idaho Department of Water Resources and Magic West shall
perform its duties under the agreement within sixty (60) days of said approval. This Agreement
shall remain in full force and effect until such time that Magic West, its successor(s) or assign(s)
may choose, if ever, to stop diverting water under the permit.

10.  Entire Agreement. This Agreement is the entire agreement between the parties.

11.  Attorney Fees. In the event that either party is required to enforce the terms of
this Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled
to a reasonable attomey fee from the losing party.

12. Binding Nature. This Agreement shall constitute a covenant which runs with the
land to which Protestant’s Water Right No. 61-10013 is appurtenant (i.e., the place of use listed
on Exhibit "A") and shall be binding on the parties and their successors and assigns. Upon

execution, Magic West shall cause a copy of this Agreement, including Exhibit "A", to be
recorded with Elmore County.

DATED THIS & day of W/ct;;r/ , 1999,

PROTESTANT

ég? D et
Robert K. Hall

MAGIC WEST, INC

¢7///

Rd| ger ones

HALL8.AGK
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STATE OF IDAHO )
)ss.

County of E[mn@ )

On the 4TR day of  May , 1999, before me, a Notary Public, in and
for said County and State, personally appeéred ROBERT K. HALL, known or identified to me
to be the individual whose name is subscribed to the within instrument, and acknowledged to me
that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

oo 7 S
XM, §p, NOTARY PUBLIC FOR IDAHO
P levesia, “4{1 3 Residing at: 74, Fall

zoq" WOTA R},." X My commission expires: 4 -2 - 200
L0
*

',,f’B OF 1D,

A )
gt
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STATE OF IDAHO )
)ss.

County of Eanra )

On this &7L day of @fg , 1999, before me, a Notary Public, in and
for said County and State, personally appeared ROGER JONES, known or identified to me to

be the President of MAGIC WEST, INC.,, the corporation that executed the foregoing instrument,
and acknowledged to me that such corporation executed the same.

IN WITNESS WHERECF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

4/-—~—~ 7 S
NOTARY PUBLIC FOR IDAHO
Residing at: “Twin faﬂ;, Tdho

My comrmission expires: 2“35’200‘1

315221

K

"'o.,‘f: Op DM

Teypyegrst

ELMORE COUNTY, IDAHO 5%
Request of

Tma \0""“2» A .M
Dute Y1 \ew 1O 1999
GAIL L. BES?, Recorder

e

e ,gj .60 Deputy

AGREEMENT - §
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In Re SRBA

Case No. 39576

EXHIBIT A

I¥ THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE QF 10AHO, IN AND FOR THE COUNTY OF TWIN FALLS >

L IR R

LR N r\2
PARTIAL DECREE PURSUANT TO . -
1.R.C.P. 54(h) FOR o

N

NAHE & ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

Water Right 61-10013 ’ N

ROBERT K HALL -
RT 1 BOX 103

GLENNS FERRY 1D 83623

GROUNOWATER

0.04 cCFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000
GALLONS PER DAY.

12/31/1952
TASS RO9E S35 NENENE Within ELMORE County
PURPOSE OF USE PERIOOD OF USE QUANTITY
DOMESTIC 1 HOME 01-01 12-31 .04 CFS
DOMESTIC Within ELMORE County

T055 RO9E S35 NENE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT [S NOT A

DETERMINATION OF HISTORICAL BEMEFICIAL USE.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I[.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does herehy direct that the above judgment or order shall be a final
judgment upon which execution may issue and an sppeal may be taken as p Jed by the [daho Appellate Rules.

PARTIAL OECREE PURSUANT TO 1.R.C.P, 54(b)

Water Right 61-10013

DANIEL €, HURLBUTT, JR.
PRESIDING JUDGE
Snake River Basin Adjudication

PAGE 1
JAN-15-1998

SN




e mep————. (o o syt o

RECEIVED MAY ¢« 4 939

AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and JOHN R. SOLOSABAL of Glenns Ferry, Idaho ("Protestant").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, ROCKING S. RANCH, INC. is the owner of Water Right No. 51-10312, a
domestic and stockwater right evidenced by a partial decree entered in the Snake River Basin
Adjudication on January 30, 1998, a copy of which is attached hereto as Exhibit "A", and Protestant,
as ?Cé s/ den "IL
of ROCKIN S. RANCH, INC. has authority to enter into this Agreement ; and

WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms and
conditions,

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Mitigation of Water Shortages. In the event of future shortages in Protestant's
domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant's well and pay a lump sum
to the Protestant equal to the present value of 25 years worth of electrical charges for electrical
power necessary to pump water from Protestant's well;

(b) pay Protestant the cost of lowering the existing pumnp, if any, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
only be required to pay for the difference in electrical charges, if any, resulting from lowering the
pump; provided further that Magic West shall agree to lower the pump at such time, if ever, that the
pumping level comes within 30 feet of the pump bowls, as monitored by the Idaho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years worth
of City water payments; provided that, Magic West shall install a storage tank sufficient to supply up
to 400 head of cattle, if necessary, as per the Idaho Department of Water Resources’ standard
allowance for livestock watering; provided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of a resolution agreeing to hook the Protestant up to the City’s water
supply, if necessary;. :

AGREEMENT - 1




(d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if
practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(e) provide Protestant with another source of potable water.

2. Notification and Verification. Magic West shall provide for one or more of the above
mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for his'her domestic and/or stockwater needs. Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant's premises after reasonable notice.

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs. In no event
shall the Protestant be entitled to receive more than the quantity included in Exhibit "A", from all
available sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-temperature geothermal water,

4. Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide water
for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site.

6. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources. or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

8. Term. This Agreement shall remain in full force and effect until such time that Magic

West, its successor(s) or assign(s) may choose. if ever, to permanently shut down the Glenns Ferry
plant.

9 Entire Agreement. This Agreement is the entire agreement between the parties.

AGREEMENT -2




10.  Attomey Fees. In the event that either party is required to enforce the terms of this
Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled to a
reasonable attorney fee from the losing party.

11.  Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Water Right No. 51-10312 is appurtenant (i.e., the place of use listed on Exhibit "A") and
shall be binding on the parties, ROCKIN 8. RANCH, INC. and their successors and assigns. Upon
execution, Magic West shall cause a copy of this Agreement, including Exhibit "A”, to be recorded
with Elmore County.

DATED THIS #/{. day of M 7, , 1999,
PROTESTANT
315285 John R Solosabal
ELMORE COUNTY, IDAHO &S ~
Request of
*Jw.lw./ ST, INC.

Tz oo A wm

Date— Y ) Oun || 4334
GAIL L. BEEB Recorder L /
% . Deputy V

Fee % /3 4D

Roger ¥nes, Presidént ~

SOLOSABAL.AGR
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[ ——————— N

STATE OF IDAHO )
)ss.
County of f}mprc )

On the 314\ day of M ay , 1999, before me, a Notary Public, in and for
said County and State, pcrsonally appeared JOHN R. SOLOSABAL known or identified to me to

be the mdividual whose name is subscribed to the within instrument, and acknowledged to me that
he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

s, W 7C

NOTARY PUBLIC FOR IDAHO
Residing at: e
My commission expires:_§-2¢ - 2oy

STATE OF IDAHO )

)ss.
County of £l Elpore )

Onthis . dayof ay , 1999, before me, a Notary Public, in and for

said County and State, personally appeared ROGER JONES, known or identified to me to be the
President of MAGIC WEST, INC., the corporation that executed the foregoing instrument, and
acknowledged to me that such corporation executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

o st iting,, / — -
* “ M ’;' /I /‘7 £—--—‘—‘

@ veseseas ,,,'.,, NOTARY PUBLIC FOR IDAHO
:“ T, Residing at:
M f.. 1&0’1’4 % - ey "
s «: - & ':73 H My commission expires: .. 2(2 200
E:"l\i-. UppiC &*;

% vy o'. .'.

’o 7’ Ssoaeet”® -

49 ()iq P\ \?

"hnnnu“
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EXHIBITA

IN THE DISTRICT COURT OF YHE FLFTH JUDICIAL DISTYRICT OF THE
STATE OF [DAHO, IN AND FOR THE COUNTY OF TWIR FALLS

~ .
PARTIAL OECREE PURSUANT TO @ Py Cr s e3
I.R.C.P. 54(b) FOR

PR Rt ENETINY ‘e

S A - 3
Uatar Right 51-10312 LY - T SREA

— s

—

NAHE & ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:

PGINT OF DIVERSION:

PURPOSE AND
PERIOO OF USE:

PLACE OF USE:

T oLtiNg = e

Cle CTILI2AED

ROCK(X $ RANCH INC oo
€/0 DENNIS SMITH

PO BOX 939

GLENKS FERRY {D 83823

GROUYDWATER
0.15 CFs

THE QUARTITY OF WATER UNDER THIS RIGHT SHALL NOY EXCEED 13,000
GALLONS PER DAY,

06/01/1948
Y048 AOPE SO1  LOT 2 ( WMHW) WIthin ELMORE County

2 POINTS OF DIVERS{ON LOCATED IX TO&S, KO9E, SO1, Gov, LOT 2
CHVNW) .
PURPOSE OF USE PERICO OF USE QUANTITY
STOCKWATER 01-01 12-3% .09 CF§
DOHESTIC 2 HOMES 0f-01  12-31 0.06 Cfs
STOCKWATER Within ELNORE County

T04S ROPE S§01 Lot 2 (NURW)

DOMESTIC Within ELHORE County
T04S ROSE SC1 Lot 2 (N

OTHER PROYVISIONS NECESSARY FOR DEFINITION OR AOMIMNISTRATION OF THIS WATER RIGHT:

YHE QUARTITY OF VAYER DECREED FOR THIS WATER RIGHT IS MOT A

DETERMINATION OF HISTORICAL BENEFICIAL USE.

RULE 54(b) CERTIFICATE

Uith respect to the !ssues determined by the above judgment or ordar, it is hereby CERTIFIED, in sccordance
with Rule 54(b), 1.R.C.P., thet the court has determined that thare iz no Just resson for delay of the entry of &
tinel judgment and thet the court hat and does heraby direct thst the aboye Judgment or order shall be a final
judgmant upon whick execut{on mey isaus and an appest miy be taken as provided by the Idaho Appellate Rules.

DANIEL C, LBUTE, JR.
PRESIDING JUDGE
Snake River Basin Adjudication

PARTTAL DECREE PURSUANT 70 [.R.C.P, 54(b) PAGE 1
Water Right 51-10312

RrRPER 29 '89Q

14 na

M.’CROFILM::DJAN-1S°1995
DEC 7 ¢ 1995

327542 PAGE €@2




AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC,, an Idaho corporation
("Magic West"), and JERRY L. HEATH and SHIRLEY A. HEATH, a married couple residing in
Glenns Ferry, Idaho ("Protestant”).

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant is the owner of Water Right No. 51-04013, a domestic and
stockwater right evidenced by a partial decree entered in the Snake River Basin Adjudication on
January 30, 1998, a copy of which is attached hereto as Exhibit "A"; and ‘

WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms and
conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Mitigation of Water Shortages. In the event of future shortages in Protestant's
domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant's well and pay a lump sum
to the Protestant equal to the present value of 25 years worth of electrical charges for electrical
power necessary to pump water from Protestant's weli;

(b) pay Protestant the cost of lowering the existing pump, if any, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
only be required to pay for the difference in electrical charges, if any, resulting from lowering the
pump; provided further that Magic West shall agree to lower the pump at such time, if ever, that the
pumping level comes within 30 feet of the pump bowls, as monitored by the Idaho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years worth
of City water payments; provided that, Magic West shall install a storage tank sufficient to supply up
to 100 head of cattle, if necessary, as per the Idaho Department of Water Resources’ standard
allowance for livestock watering; provided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of a resolution agreeing to hook the Protestant up to the City’s water
supply, if necessary:.

AGREEMENT - 1




—

(d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if

practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(e) provide Protestant with another source of potable water.

2. Notification and Verification. Magic West shall provide for one or more of the above
mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for his’her domestic and/or stockwater needs. Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant's premises after reasonable notice.

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs. In no event
shall the Protestant be entitled to receive more than the quantity included in Exhibit A", from all
available sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-temperature geothermal water.

4, Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724, Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide water

for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site.

6. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources, or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

8. Term. This Agreement shall remain in full force and effect until such time that Magic

West, its successor(s) or assign(s) may choose, if ever, to permanently shut down the Glenns Ferry
plant.

9. Entire Agreement. This Agreement is the entire agreement between the parties.
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10.  Attorney Fees. In the event that either party is required to enforce the terms of this

Agreement in an administrative or judicial proceeding, the prevailing party shail be entitled to a
reasonable attorney fee from the losing party.

11.  Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Protestant's Water Right No. 51-04013 is appurtenant (i.e., the place of use listed on Exhibit
"A") and shall be binding on the parties and their successors and assigns. Upon execution, Magic

West shall cause a copy of this Agreement, including Exhibit "A", to be recorded with Elmore
County.

DATED THIS (,, day ofmé , 1999,

PROTESTANT

erry L. Hebth™¢”

Shirley A. Heath

HEATH.AGR

AGREEMENT - 3




STATE OF IDAHO )
)ss.

County of %@Q )

Onthe kﬁ'\ day of [Yﬂau\ , 1999, before me, a Notary Public, in and for
said County and State, personally appeared YERRY L. HEATH, known or identified to me to be the

individual whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above writter

s "~
- & B

" NOTARY PUBLIC FOR IDAHO
R Residing at: G (b
IR - M issi ire$_z/ar/2
TN y commission exp 1/2eo [

STATE OF IDAHO )

)ss.
County of 4y )
Onthe _{ffb day of ngéﬁ , 1999, before me, a Notary Public, in and for

said County and State, personally appeared S EY A. HEATH, known or identified to me to be
the individual whose name is subscribed to the within instrument, and acknowledged to me that she
executed the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing at;
My commission expires! ]
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STATE OF IDAHO )
)ss.

County of_{nmg )
On this tgﬁ\ day of [\] \(l:&: , 1999, before me, a Notary Public, in and for

said County and State, personally appeared ROGER JONES, known or identified to me to be the
President of MAGIC WEST, INC,, the corporation that executed the foregoing instrument, and
acknowledged to me that such corporation executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing at: ] Co -
My commission expires:_* £/0)/Q00 [

315222

ELMORE COUNTY, IDAHO 88
Request of

Doolioth Dibudin e Judic
Time 48 M

Date YO\ 1D l\‘\qcll
GAILL B&T, Recorder

sl

# Deputy
Cee__/_m.
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EXHIBITA

[N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE -
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS .
- . N L 27 -
In Re SRBA ) PARTIAL DECREE PURSUANT TG~
) T.R.C.PLSA(D)Y FOR ., . ~=_qg~
Case No. 39574 ) YRR DA
- ) Water Right 51-04013. .- — '« T, i
AT .
— HAME & ADDRESS: JERRY L HEATH :
SHIRLEY A HEATH ~
PO BOX 456
GLENNS FERRY 10 83623
— SOURCE: GROUNDWATER
QUANTITY: 0.06 CFS

— THE QUANTITY OF WATER UHDER THIS RIGHT SHALL NOT EXCEED 13,000
GALLONS PER DAY.

PRIORITY DATE: 03/01/1948
e POINT OF DIVERSION: TO5S R10E 528 LOT 2 ( SENW) Within ELMORE County
PURPOSE AND

PERIOD OF USE: PURPOSE OF USE PERIOO OF USE QUANTITY
- STOCKWATER 01-01  12-31 0.02 crs
DOMESTIC 1 HOME 01-01  12-31 0.04 CFS
PLACE OF UsE: DOMESTIC Within ELMORE County

TOS5S R10E S28 Lot 2 (SENW)
Place of use for STOCKWATER is same as DOMESTIC
— OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADHINISTRATION QF THIS WATER RIGHT:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A
DETERMINATION OF HISTORICAL BEMEFICIAL USE.

RULE S54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
- with Rule 54¢b), I.R.C.P.,, that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
Judgment upon which execution may issue and an appeal may be take “as ravided by the ldaho Appellate Rules.

DANIEL C. HURLBUTT, JR.

PRESIOING JUDGE
— Snake River Basin Adjudication

PARTIAL DECREE PURSUART TO [.R.C.P. S54(b)

PAGE 1
Water Right 51-04013

JAN-15-1998

JESUR R m—— S - —




AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and FRED MACKEY, an individual residing in Glenns Ferry, Idaho (“Protestant").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant owns a well from which he is entitled to divert ground water for
domestic and/or stockwater uses, pursuant to Section 42-111, Idaho Code; and

WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms and
conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Mitigation of Water Shortages. In the event of future shortages in Protestant's
domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant's well and pay a lump sum
to the Protestant equal to the present value of 25 years worth of electrical charges for electrical
power necessary to pump water from Protestant's well;

(b) pay Protestant the cost of lowering the existing pump, if any, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
only be required to pay for the difference in electrical charges, if any, resulting from lowering the
pump; provided further that Magic West shall agree to lower the pump at such time, if ever, that the

pumping level comes within 30 feet of the pump bowls, as monitored by the I[daho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years worth
of City water payments; provided that, Magic West shall install a storage tank sufficient to supply up
to 20 head of cattle. if necessary, as per the Idaho Department of Water Resources’ standard
allowance for livestock watering; provided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of a resolution agreeing to hook the Protestant up to the City’s water
supply, if necessary;

AGREEMENT - 1




{d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if
practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(e) provide Protestant with another source of potable water.

2. Notification and Verification. Magic West shall provide for one or more of the above
mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for his domestic and/or stockwater needs. Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant's premises after reasonable notice.

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs. In no event
shall the Protestant be entitled to receive more than the quantity authorized for domestic and
stockwater uses under Section 42-111, Idaho Code (i.e., 13,000 gallons per day), from all available
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-temperature geothermal water.

4, Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide water
for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site.

6. Spake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources, or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights,

8. Term. This Agreement shall remain in full force and effect until such time that Magic

West, its successor(s) or assign(s) may choose, if ever, to permanently shut down the Glenns Ferry
plant.

AGREEMENT - 2




5. Entire Agreement. This Agreement is the entire agreement between the parties.

10.  Attorney Fees. In the event that either party is required to enforce the terms of this
Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled to a
reasonable attorney fee from the losing party.

11.  Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Protestant's domestic and/or stockwater use is appurtenant and shall be binding on the
parties and their successors and assigns. Upon execution, Magic West shall cause a copy of this
Agreement to be recorded with Elmore County.

DATED THIS (, day of 4;47/ , 1999,

PROTESTANT
F bl
Fred Mackey — /

MAGIC WEST, INC.

s/ 4@%&/

Rgéer Fones, President

MACKEY.AGR
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STATE OF IDAHO )

}ss.

County of _{ifmimg )
, 1999, before me, & Notary Public, in and for

Onthis [ffh  day of _[Mask,
said County and State, personally appeared ROGER JONES, known or identified to me to be the
President of MAGIC WEST, INC., the corporation that executed the foregoing instrument, and

acknowledged to me that such corporation executed the same.
IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal

i UpigtagD. Dhoyattn
NOTARY PUBLIC FOR IDAHO
Residing at:{limm Mol ) (o -

the day and year in this certificate first above written.

’Il
RN Y
8,7,
.
I ¢
T s e .
I L Lo 2 My commission expires" |
PR Vel T
P & 24 - -
A PR
. PN S w.
» - N
x R
- ot b
! ol
-~ 3 4 \\
.\\\\\
|l-l
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STATE OF IDAHO )

County of ﬁl/mm_ )SS'

On the faﬂL day of (Ma% , 1999, before me, a Notary Public, in and for
said County and State, personally appeared FRED MACKEY, known or identified to me to be the
individual whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written,

o i, Phowgitin

N - NOTARY PUBLIC FOR IDAHO
B e Residing at: 7t w (o
K AN My commission expires: 82k 1/505/
I ¢ X
315223

" ELMORE COUNTY, IDAHO ss
Request of

Time__10 3:§ A

\ M
Date MO.»\ D> i\clcicl
GAIL L. BEST Becorder

e
. %/ Deputy

Fom lghg;])
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AGREEMENT

THIS AGREEMENT 1s entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and ELIZABETH EICHHOLZ, an individual residing in Glenns Ferry, Idaho
("Protestant").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant is the owner of Water Right No. 51-10285, a domestic water right
evidenced by a partial decree entered in the Snake River Basin Adjudication on January 30, 1998,
a copy of which is attached hereto as Exhibit "A"; and

WHEREAS, Magic West’s Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms
and conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Mitigation of Water Shortages. In the event of future shortages in Protestant’s
domestic water supply, Magic West agrees to take one or more of the following steps, as
necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant’s well and pay a lump
sum to the Protestant equal to the present value of 25 years worth of electrical charges for
electrical power necessary to pump water from Protestant’s well;

(b) pay Protestant the cost of lowering the existing pump, 1f any, in Protestant’s
well to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25
years worth of electrical charges resulting from the new pumping level; provided that, Magic
West shall only be required to pay for the difference in electrical charges, if any, resulting from
lowering the pump;

(c) pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years
worth of City water payments;

(d) pay Protestant the cost of drilling and adequately equipping a new well;
provided that any existing equipment owned by the Protestant may be used to equip the new well,
if practicable, and further provided that Magic West shall not be required to pay electrical charges

associated with the use of any new well; or ELMORE COUNTY, IDAHO 58
Request of

(e) provide Protestant with another source of potable water ém b Q& an_lgsla "
Tim 3 2:52 M
Dana%ﬁiﬁ"
GAILYL. BEST, Recorder
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2, Notification and Verification. Magic West shall provide for one or more of the
above mutigation alternatives upon notification from the Protestant that the Protestant 1s receiving
an inadequate supply of water for her domestic needs. Magic West shall have the right to verify
any alleged water shortages before providing mitigation, including the right to enter into or upon
Protestant’s premises after reasonable notice.

3 Amount of Water. Magic West shall only be required to provide Protestant with
the amount of water actually required for Protestant’s domestic needs. In no event shall the
Protestant be entitled to receive more than the quantity included in Exhibit "A", from all available
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West
may or may not be low-temperature geothermal water.

4 Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be
filed with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear
as an adverse witness in, any application for permit, permit amendment, transfer, water bank
rental, or other proceeding that may be initiated by Magic West, or anyone else, which seeks to
provide water for Magic West’s Glenns Ferry food processing plant or the cogeneration plant
located at the plant site.

0. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any
of Magic West’s claims or recommendations in the Snake River Basin Adjudication.

7 Delivery Calls. The Protestant agrees not to file a petition for delivery call with
the Idaho Department of Water Resources, or to initiate, or participate in, any judicial or
administrative action seeking curtailment of Magic West’s water rights.

8. Term This Agreement shall remain in full force and effect until such time that
Magic West, 1ts successor(s) or assign(s) may choose, if ever, to permanently shut down the
Glenns Ferry plant.

9. Entire Agreement. This Agreement is the entire agreement between the parties.

10 Attorney Fees. In the event that either party is required to enforce the terms of
this Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled
to a reasonable attorney fee from the losing party

11.  Binding Nature. This Agreement shall constitute a covenant which runs with the
land to which Protestant’s Water Right No. 51-10285 is appurtenant (1.e., the place of use listed
on Exhibit "A") and shall be binding on the parties and their successors and assigns. Upon
execution, Magic West shall cause a copy of this Agreement, including Exhibit "A", to be
recorded with Elmore County.
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DATED THIS /§ day of /lnsel , 1999,

EICHHOLZ.AGR

AGREEMENT - 3

PROTESTANT

Ehp b, 6

Eliz@eth Eichholz

MAGIC WEST, INC.

VO

Ro g’er/fones, Presfdent




STATE OF IDAHO )
)ss.

County of Mnrdoks )

On the /§ day of Mpaed , 1999, before me, a Notary Public, 1n and
for said County and State, personally appeared ELIZABETH EICHHOLZ, known or identified
to me to be the individual whose name is subscribed to the within instrument, and acknowledged
to me that she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written,

Ll lin Plred o

NOTARY PUBLIC’FOR IDAHO
Residing at: ﬁ

My commission expires: __agé_%ép
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STATE OF IDAHO )
)ss.

County of Auidels )
On this ? day of z%@‘é , 1999, before me, a Notary Public, in and

for said County and State, personally appeared ROGER JONES, known or identified to me to
be the President of MAGIC WEST, INC.,, the corporation that executed the foregoing instrument,
and acknowledged to me that such corporation executed the same,

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written,

NOTARY PUBLIC FOR IDAHO
Residing at:

~
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EXHIBIT A

[N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF [DAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

A s A

NAME & ADDRESS: ELIZABETH EICHHOLZ
PO BOX 311 _

GLENNS FERRY ID 83623
SQURCE: GROUNDWATER

QUANTITY: 0,04 CFs

" PARTIAL DECREE PURSUANT TQ

[ R.C.P. 54(b} FOR

Water Right 61-10285

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOY EXCEED 13,000

GALLONS PER DAY.

PRIORITY DATE: 0370971921

POIKT OF OIVERSION: T05s R10E §32
PURPOSE AND

PERIQO OF USE: PURPQOSE OF USE

DOMESTIC 1 HOME

PLACE OF USE: DCHESTIC

T058 R10E §32

D98 JAH 30 Py

DISTRICT CLLRT
TVWINFALLS CO.,

Fitz

x.-_ - ——

SWHWRE Within ELHORE County

PERIOD OF USE
01-01  12-31

Within ELKORE County
HWHE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADHINISTRATION OF THIS WATER RIGHT:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT [5 NOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE,

RULE 54(b) CERTIFICATE

QUANTLTY
0.04 CFs

With respect to the fssues determined by the above judgment aor order, it is hereby CERTIFIED, in accordance

with Rule 54¢b),

1.R.C.P., that the court has determined that there is no Just reason for delay of the entry of a

final Judgment and that the court has and does hereby direct that the above judgment or order shall be & final
judgment upon which execution may issue and an appeal may be taken as provied by the Idaho Appellate Rules.

PARTIAL DECREE PURSUANT TO 1.R.C.P. 54(b)
Water Right 61-10285

el

QANITEL C. HURLBUTT, JR.
PRESIDING JUDGE
snake River Basin Adjudication
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