RECEIVED
SEP 05 2013

Jerry R. Rigby ISBN 2470 WATER RE

RIGBY, ANDRUS & RIGBY, Chartered WESTERN PEGon

Attorneys at Law

25 North Second East

Rexburg, Idaho 83440

Telephone: 208-356-3633

Attorneys for Idaho Fresh Pak, LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE NAME OF LOUIS D. JEFFREY

IN THE MATTER OF PERMIT TO )

APPROPRIATE WATER NO. ) WITNESS LIST AND DISCLOSURE
) OF EXHIBITS

61-12274 )
)
)

TO: IDAHO DEPARTMENT OF WATER RESOURCES

COMES NOW the firm of Rigby, Andrus & Rigby, Chartered, and through Jerry R.
Rigby, a partner in said firm, and hereby submit the following intended witness list and
disclosure of exhibits in the above entitled matter:

LIST OF WITNESSES/INTENDED WITNESSES

1. Robert K. Hall - Glenns Ferry, Idaho

2. John R. Solosabal - Glenns Ferry, Idaho

3. Jerry L. Heath and Shirley A. Heath - Glenns Ferry, Idaho

4, Elizabeth Eichholz - Glenns Ferry, Idaho

5. Fred Mackey - Glenns Ferry, Idaho

6. Edward T. Potucek - Glenns Ferry, Idaho

Witness List and Disclosure of Exhibits - Page - 1
sb/idahofreshpak.wi



10.

Gary N. Nelson and Nancy Nelson - Hagerman, Idaho
Any witness required to establish a foundation for an exhibit.
Any witness required for rebuttal.
Any witness endorsed or produced by other party.
DISCLOSURE OF EXHIBITS
Amended Expert Witness Report of Rocky Mountain Environmental.
Agreement between Magic West, Inc. and Robert K. Hall.
Agreement between Magic West, Inc. and John R. Solosabal.
Agreement between Magic West, Inc. and Jerry L. Heath and Shirley A. Heath.
Agreement between Magic West, Inc. and Elizabeth FEichholz.
Agreement between Magic West, Inc. and Fred Mackey.
Agreement between Magic West, Inc. and Edward T. Potucek, Gary N. Nelson
and Nancy Nelson.
IDWR Water permit Report

DATED This 3" day of September, 2013.
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.%i Righy °~

Witness List and Disclosure of Exhibits - Page - 2
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION

I hereby certify that a true and correct copy of the foregoing document was on this date
served upon the persons named below, at the addresses set out below their name, either by mail-
ing, hand delivery or by telecopying to them a true and correct copy of said document in a
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to

them; or by facsimile transmission.

DATED this 3™ day of September, 2013.

Vicki Music

Idaho Department of Water Resources
2735 Airport Way

Boise, ID 83705
vicky.music@idwr.idaho.gov

Louis D. Jeffrey
2050 E. Medicine Wheel Ln.
King Hill, ID 83633

Edward T. Potucek
1890 E. Potucek Ln.
King Hill, ID 83633

Robert K. Hall
2975 W. Latty Dr.
Glenns Ferry, ID 83623

Witness List and Disclosure of Exhibits - Page - 3
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RIGBY ANDRUS & RIGBY, Chartered

Q%%
Jerry R/ffgby 7/

[ X ]Mail
[ ] Hand Delivery
[ ]Facsimile

[ X ] - E-Mail

[ X ] Mail
[ ]Hand Delivery
[ ]Facsimile

[ X ] Mail
[ ]Hand Delivery
[ ]Facsimile

[ X ]Mail
[ ]Hand Delivery
[ ]Facsimile



RECEIVED

Rocky Mountain <= 05 2
ENV'RgDNMENT

ASSOCIATES, INC.

8/26/2013 AMENDED RMEA No.: 13-0058

Mr. Jerry Rigby
P.O Box 250
Rexburg, ID 83440

Re: NBO3 protest against application to appropriate water right no. 61-12274
Dear Jerry:

Rocky Mountain Environmental Associates (RMEA) is performing the role of expert witness in
support of a Protest filed against the subject water rights application. Reasons for protest are as
outlined below:

In matters of defending this action, the burden of proof is largely upon the applicant. However,
protestant shares the responsibility of determining conflict with the local public interest, where
local public interest is defined as interests that the people in the area directly affected by a
proposed water use have in the effects of such use on the public water resource.

NBO3 is the successor owner of water right permit 61-7724. Upon application and
advertisement of this permit, the water right permit was protested by local water right holders on
the basis of a limited supply of ground water that allegedly had been negatively affected by their
(the processing plant) use of the water. The potentially affected wells are quite deep (about
1,000 feet) but pumping levels had been much shallower due to artesian aquifer conditions which
pushes the water up the well nearer to the surface. Hydrographs of select wells in the area are
attached.

There are two main aquifers in this area; an upper cold water aquifer that the Glenns F erry City
Springs issues from and select wells. The lower aquifer is a low-temperature geothermal aquifer
that is geologically confined by fine grained strata that forms the artesian condition. It is not
clear what types of connectivity exist between the two aquifers.

In order to move forward with water right permit 61-7724, NBO3’s predecessors in interest,
Magic West, entered into an agreement with the protestants essentially guaranteeing that any
perceived injury from water use at the facility would result in Magic West (or their successor)
supplying water from any alternate source that could be reasonably obtained and if not
obtainable that they would curtail their usage (See attached agreements).

This new application for a water right potentially accumulates an additional burden on NBO3’s
ability to guarantee the water rights associated with those that participated in the agreement.

482 CONSTITUTION - IDAHO FALLS, IDAHO 83402-3537 - (208) 524-2353 - FAX (208) 524-1795
www.rockymountainenvironmental.com



If you have any questions, please don’t hesitate to call us at (208) 524-2353.

Sincerely,

Ty

W. Roger Warner, Hydrologist
Vice-President

Attachments:

IDWR “Bendixon” Hydrographs

Select Updated Hydrogaphs
WELL 6S 7E 2CDD1
WELL 5S 8E 17CABI
WELL 5S 10E 28CAB1
WELL 35S 9E 36DABI1
WELL 5S 10E 32ADA1
WELL 10E 28BDA1
WELL 5S 11E 33DACI

Magic West Agreements dated May 1999
Robert K Hall
John R Solosabal
Jerry L Heath and Shirley A. Heath
Fred Mackey
Elizabeth Eichholz
Edward T Potucek
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AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC,, an Idaho corporation
("Magic West"), and ROBERT K. HALL, a married man residing in Glenns Ferry, Idaho
("Protestant").

WHEREAS, Magic West has filed Application for Permit No, 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant is the owner of Water Right No. 61-10013, a domestic water right
evidenced by a partial decree entered in the Snake River Basin Adjudication on January 30, 1998,
a copy of which is attached hereto as Exhibit "A"; and

WHEREAS, Magic West’s Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms
and conditions.

NOW THEREEORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which 1s hereby acknowledged, the parties agree as follows:

1. Mitigation of Current Water Shortages. In order to mitigate Protestant’s current
water shortage, Magic West agrees to:

() lower the Protestant’s pump to 500 feet;

(b)  make any rating changes necessary for the Protestant’s pump to produce 9 gallons
per minute on 2 sustainable basis, including replacement of the current pump, if necessary;

(¢)  pay the electrical charges for electrical power necessary to pump water from
Protestant’s well to the storage tank to be installed on Protestant’s property;

(d)  provide for future repairs or replacement of Protestant’s pump, as necessary and
as determined by the parties or by a professional well driller; and

-
(e) installa_ /500 % storage tank to allow water to be supplied directly

from the storage tank to Protestant’s domestic place of use.

It is agreed that Protestant shall pay the cost of installing a pressure tank and a pump to
pump water from the storage tank to the place of use. In addition, any electrical charges or other
costs related to pumping water from the storage tank shall be borne by Protestant.

If it 1s discovered that Protestant’s well is currently obstructed by cave-in or other
structural problem with the well, the parties agree to correct the problem and each pay one-half
of the cost. If water shortages continue to occur after the necessary corrections are made to the
well, Magic West will provide mitiganon under this paragraph 1 and, 1f necessary, under
paragraph 2 below.

AGREEMENT - |




2 Mitigation of Future Water Shortages. It is expected that the measures set forth
in paragraph 1 above will be sufficient to provide Protestant with water. However, in the event
of future shortages in Protestant’s domestic water supply, Magic West agrees to take one or more
of the following steps to provide Protestant with an adequate supply of potable water:

(a) lower the pump in Protestant’s well to a sufficient depth to provide a
sustainable flow of 9 gallons per minute and pay any additional electrical charges resulting from
the new pumping level;

(b) arrange to have water supplied by the City of Glenns Ferry and pay any
applicable hook-up fees and City water payments;

(c) drill and adequately equip a new well and pay the electrical charges necessary
to pump water from the new well; provided that any existing equipment owned by the Protestant
may be used to equip the new well; or

(d) provide Protestant with another source of potable water.

If Magic West is unable to provide Protestant with a source of potable water by any
means, Magic West agrees to curtail its use under Permit No. 61-07724 as necessary to provide
an adequate supply of water from Protestant’s well for Protestant’s actual domestic needs, If
Protestant’s well does not respond to Magic West’s curtailment within a reasonable time, Magic,
West shall not be prohibited from diverting water under Permit No. 61-07724 er any offe—
Looder right 704,,.11-)- or licenge ooned by Magie wesh, /\@ 7 '

3. Notification and Verification. Magic West shall provide for one or miore of the
alternatives set forth in paragraph 2 upon notification from the Protestant that the Protestant is
receiving an inadequate supply of water for his domestic needs. Magic West shall have the right
to verify any alleged water shortages before providing additional mitigation, including the right
to enter into or upon Protestant’s premises after reasonable notice,

4, Amount of Water. Magic West shall only be required to provide Protestant with
the amount of water actually required for Protestant’s domestic needs. In no event shall the
Protestant be entitled to receive more than the quantity included in Exhibit "A", from all available
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West
may or may not be low-temperature geothermal water.

5. Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724 and immediately file the Withdrawal with the Idaho Department of Water Resources.

6 Future Applications. The Protestant agrees not to protest, intervene 1n, or appear
as an adverse witness 1n, any application for permit, permit amendment, transfer, water bank
rental, or other proceeding that may be initiated by Magic West, or anyone else, which seeks to
provide water for Magic West’s Glenns Ferry food processing plant or the cogeneration plant
located at the nlart citg,

AGREEMENT - 2




7. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any
of Magic West’s claims or recommendations in the Snake River Basin Adjudication,

8 Delivery Calls. The Protestant agrees not to file a petition for delivery call with
the Idaho Department of Water Resources, or to Initiate, or participate 1, any judicial or
administrative action seeking curtailment of Magic West’s water rights.

9. Term. This Agreement shall become effective upon final approval of Application
for Permit No. 61-07724 by the Idaho Department of Water Resources and Magic West shall
perform its duties under the agreement within sixty (60) days of said approval. This Agreement
shall remain in full force and effect until such time that Magic West, its successor(s) or assign(s)
may choose, if ever, to stop diverting water under the permit.

10. Entire Agreement. This Agreement is the entire agreement between the parties.

11.  Attorney Fees. In the event that either party is required to enforce the terms of
this Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled
to a reasonable attorney fee from the losing party.

12.  Binding Nature. This Agreement shall constitute a covenant which runs with the
land to which Protestant’s Water Right No. 61-10013 is appurtenant (i.e., the place of use listed
on Exhibit "A") and shall be binding on the parties and their successors and assigns. Upon
execution, Magic West shall cause a copy of this Agreement, including Exhibit "A", to be
recorded with Elmore County. ‘

DATED THIS & day of Wéfg/ , 1999,

PROTESTANT

g/ﬂf‘/@/ﬁ/
Robert K. Halt

MAGIC WEST, INC

)

Rdger Jones

HALLS.AGR

AGREEMENT - 3




STATE OF IDAHO )
)ss.

County of Lfmore )

On the 47h day of  May , 1999, before me, a Notary Public, in and
for said County and State, personally appedred ROBERT K. HALL, known or identified to me
to be the individual whose name is subscribed to the within instrument, and acknowledged to me
that he executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

Yoo 7. &

WM g, NOTARY PUBLIC FOR IDAHO
c‘ P’ﬁ e& '4’, . g
S lesenl R Residing at: 7%, Tahls
::. zo xXOTAR‘;,"’- % % My commission expires: . 2¢- 2004
I Q. ‘*
T\ fusLiC

%, P 00 45;
%, saea® S
"l OF 1wk,

2ipggparanst
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STATE OF IDAHO )
)ss.

County of Elmora )

On this GTL day of __ Ma,y » 1999, before me, a Notary Public, in and
for said County and State, personally appeafed ROGER JONES, known or identified to me to

be the President of MAGIC WEST, INC., the corporation that executed the foregoing instrument,
and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

/A
NOTARY PUBLIC FOR IDAHO
Residing at: Towin Falls, T4 oo

'Th issi ires:
““‘“;; Mm"'" My commission expires: Z«g{,za_-;,
y ¢

315221

ELMORE COUNTY, IDAHO  s$
Request of

Tma 1042 A M
Date___ YT \e, 10,1999
GAIL L. BEé%, Recorder

e

;é’// 2 CS'D Deputy
Cep LR

AGREEMENT - §




EXHIBITA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE .
STATE OF IDAKO, IN AND FOR THE COUNTY OF TWIN FALLS N

TN AN n2
PARTIAL DECREE PURSUANT 1O - b
I.R.C.P. 54(b) FOR

In Re SRBA

Case No. 39576

Water Right 61-10013 ’ <

vvvu
D
.
1
L)
Cat

E PO

NAME & ADDRESS: ROBERT K HALL -

RT 1 BOX 103

GLENNS FERRY 1D 83623
SOURCE: GROUNDWATER
QUANTITY: 0.04 CFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000
GALLONS PER DAY.

PRIORITY DATE: 12/31/1932
POINT OF DIVERSION: T05S ROYE $35 NENENE Within ELMORE County
PURPOSE AND [
PERIOD OF USE: PURPOSE OF USE PERICD OF USE QUANTITY
DOMESTIC 1 HOME 01-01  12-3% 0.06 crs
PLACE OF USE: DCHESTIC Hithin ELMORE County :
T05S RO%E §35 MENE S

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADHINISTRATION OF THIS WATER RIGHT:
THE QUANTITY QF WATER DECREED FOR THIS WATER RIGHY IS NOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE.
RULE 54(b) CERTIFICATE
With respect to the {ssues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
With Rule 54(b), [.R.C.P., that the court has determined that there is no just reason for delay of the entry of a

final judgment and that the court has and daes hereby direct that the above Judgment or order shall be a final
judgment upen which execution may issue and an appeal may he taken as ¢ Jed hy the ldaho Appellate Rules.
DANIEL C. HURLBUTY, JR.

PRESIDING JUDGE

Snake River Basin Adjudication

PARTIAL DECREE PURSUANT TO 1.R.C.P. S4(b) PAGE 1
Water Right 61-10013 JAN-15-1998




RECEIVED MAY 1 4 1339

AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and JOHN R. SOLOSABAL of Glenns Ferry, Idaho ("Protestant").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, ROCKING S. RANCH, INC. is the owner of Water Right No. 51-10312, a
domestic and stockwater right evidenced by a partial decree entered in the Snake River Basin
Adjudication on January 30, 1998, a copy of which is attached hereto as Exhibit "A", and Protestant,
as Jp res/dent
of ROCKIN S, RANCH, INC. has authority to enter into this Agreement ; and

WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms and
conditions,

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Mitigation of Water Shortages. In the event of future shortages in Protestant's
domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

() pay Protestant the cost of installing a pump in Protestant’s well and pay a lump sum
to the Protestant equal to the present value of 25 years worth of electrical charges for electrical
power necessary to pump water from Protestant's well;

. (b) pay Protestant the cost of lowering the existing pump, if any, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
only be required to pay for the difference in electrical charges, if any, resulting from lowering the
pump; provided further that Magic West shall agree to lower the pump at such time, if ever, that the
pumping level comes within 30 feet of the pump bowls, as monitored by the Idaho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years worth
of City water payments; provided that, Magic West shall install a storage tank sufficient to supply up
to 400 head of cattle, if necessary, as per the Idaho Department of Water Resources’ standard
allowance for livestock watering; provided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of a resolution agreeing to hook the Protestant up to the City’s water

supply, if necessary;. :

AGREEMENT - 1
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(d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if
practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(¢) provide Protestant with another source of potable water.

2. Notification and Verification. Magic West shall provide for one or more of the above

mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for hisher domestic and/or stockwater needs, Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant's premises after reasonable notice,

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs. Inno event
shall the Protestant be entitled to receive more than the quantity included in Exhibit "A", from all
available sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-temperature geothermal water,

4, Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-

07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witniess in, any application for permit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide water
for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site,

6. Snake River Basin Adjudication. The Protestant agrees not to file any objection,

response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources, or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

8. Term. This Agreement shall remain in full force and effect until such time that Magic
West, its successor(s) or assign(s) may choose. if ever, to permanently shut down the Glenns Ferry
plant,

9 Entire Agreement. This Agreement is the entire agreement between the parties.
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10.  Attorney Fees. In the event that either party is required to enforce the terms of this
Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled to a
reasonable attorney fee from the losing party.

1. Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Water Right No. 51-10312 is appurtenant (i.e., the place of use listed on Exhibit "A") and
shall be binding on the parties, ROCKIN §. RANCH, INC. and their successors and assigns. Upon
execution, Magic West shall cause a copy of this Agreement, including Exhibit "A”, to be recorded
with Elmore County.

DATED THIS #{l. day of M 7, , 1999,
PROTESTANT
1 [“ﬁ\ ’\/ w
31 5285 John R. Solosabal
ELMORE COUNTY, IDAHO ss ~
Request of

Lobolt, Lot ik siagiewmst, me

Tima Hoa___A m
Dae /ﬂo‘,\ _[fn{ﬂclq’
GAIL L. BESY Retorder Z,
W/ 7
B Deputy
Fee_...lﬁ_.:ﬂ__

Rogkr Yhnes, Presidént ~

SOLOSABAL.AGR
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STATE OF IDAHO )
)ss.
County of £ |pmoce )

Outhe B dayof M ay 1999, before me, a Notary Public, in and for
said County and State, personally appeared JOHN R. SOLOSABAL, known or identified to me to
be the individual whose name is subscribed to the within instrument, and acknowledged to me that
he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

\\‘:;:.i;t.:;é;:l,' ‘2/ D /7 ’ ; —

& s,
S8 % NOTARY PUBLIC FOR IDAHO
i o Residing att Tous, £l Lgopn
g N . g My commission expires: g2, - Zoot

STATE OF IDAHO )
)ss.
County of Elpnore )

Onthis Bt dayof ay » 1999, before me, a Notary Public, in and for

said County and State, personally appeared ROGER JONES, known or identified to me to be the
President of MAGIC WEST, INC., the corporation that executed the foregoing instrument, and
acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

s *,
SoMenn S8, ", NOTARY PUBLIC FOR IDAHO
§® :,.' ROT4 "...'7,,}: Residing at: (7,
§. . =; ...,_&"‘ ‘5 A "é My commission expires: ‘G_ 3, 2o g
EUANECIACIL Y
‘",:y};‘."!.c"‘:% ‘q“.
o,'," Op I3y P\‘“._o

LTI U
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EXHIBITA

- IN YHE DISTRICT COURT OF YHE FIFTH JUDICIAL DISTRICT OF THE
. STATE OF IDAHO, IR AMD FOR THE COUNTY OF TUIN FALLS
r .
In Re $RBA ) PARTIAL DECREE PURSUANT To 78 P1zg e o3
) [.R.C.P. 54(b) FOR
Case Ho. 39576 ) ST v .Toas
) Watar Right 51-10312 LT o Inbs
SRR AN Raun
KAHE & ADDRESS: ROCKIH S RANCH INC -
€/0 DENKIS SNITH
PO 80X 939
GLERNS FERRT ID 53625
SOURCE : GROUNOMATER
QUANTITY: 0.15  cFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL HOY EXCEED 13,000
GALLORS PER DAY.

PRIORITY DATE: 0670171948
PGINT OF DIVERSTON: TO&E ROPE 501 Lar 2 ¢ HWHW) ‘ Within ElmMoRe County
2 POINTS OF DIVERSION LOCATED IN YOA4S, RO9E, 501, GOV, LoOT 2
{HWRW) .,
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERICD OF USE QUANTITY
STOCKWATER 01-01 12-31 0.09 Crs
DOMESTIC 2 HOMES 01-0t  12-3¢ 0.06 ¢Fg
PLACE OF UBE: STOCKWATER Within ELMORE County

Y04S ROE S01 Lot 2 (NWHW)

DOMETIC Within ELHORE Caunty
T04S ROSE 501 Lot 2 (NWHW)

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
THE QUANTITY OF UAYER DECREED FOR THIS WATER RIGHY IS HOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE.
RULE 54(b) CERTIFICATE .
With raspsct to the {ssues detérmined by the above judgment or ordar, It {s hereby CERTIFIED, in secordance
uith Rule 54(b), 1.8,C.P., thet the court has determined that thare i3 no Just reeson for dalay of the entry of &

final judgment and that the caurt hat and does haraby direct that the abaye Judgmant or order shall be s final
judgment upon whick execut{on may ssue and an appesl may be teken as_provided by tha Idaho Appeliata Rules.

DANIEL €, LIS, JR.
PRESIDIRG JUDGE
Snake River Basin Adjudication

PARTTAL DECREE PURSUANY TO I.R.C.P. 54(b) WA~ PAGE !
Water Right 51-10312 V"‘v'ﬁOF/LffffrDJm-1s~lm

DEC 7 5 199

APR 29 *'S9 |4 pn 3275482 PAGE #g2
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AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and JERRY L. HEATH and SHIRLEY A. HEATH, a married couple residing in
Glenns Ferry, Idaho (“Protestant™).

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

- WHEREAS, Protestant is the owner of Water Right No. 51-04013, a domestic and
stockwater right evidenced by a partial decree entered in the Snake River Basin Adjudication on
January 30, 1998, a copy of which is attached hereto as Exhibit "A"; and

WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms and
conditions,

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

L. Mitigation of Water Shoriages. In the event of future shortages in Protestant's

domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant's well and pay a lump sum
to the Protestant equal to the present value of 25 years worth of electrical charges for electrical
power necessary to pump water from Protestant's well;

(b) pay Protestant the cost of lowering the existing pump, if any, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
only be required to pay for the difference in electrical charges, if any, resulting from lowering the
pump; provided further that Magic West shall agree to lower the pump at such time, if ever, that the
pumping level comes within 30 feet of the pump bowls, as monitored by the Idaho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years worth
of City water payments; provided that, Magic West shall install a storage tank sufficient to supply up
to 100 head of cattle, if necessary, as per the Idaho Department of Water Resources’ standard
allowance for livestock watering; pravided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of a resolution agreeing to hook the Protestant up to the City’s water
supply, if necessary:.
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(d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if
practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(e) provide Protestant with another source of potable water,

2. Notification and Verification. Magic West shall provide for one or more of the above

mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for his/her domestic and/or stockwater needs, Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant's premises after reasonable notice.

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs, In no event

shall the Protestant be entitled to receive more than the quantity included in Exhibit "A", from all
available sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-temperature geothermal water.

4, Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-

07724, Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide water
for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site.

6. Snake River Basin Adjudication. The Protestant agrees not to file any objection,

response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources, or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

8. Term. This Agreement shall remain in full force and effect until such time that Magic
West, its successor(s) or assign(s) may choose, if ever, to permanently shut down the Glenns Ferry
plant.

9. Entire Agreement. This Agreement is the entire agreement between the parties.
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10.  Attorney Fees. In the event that either party is required to enforce the terms of this
Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled to a
reasonable attorney fee from the losing party.

11. Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Protestant's Water Right No. 51-04013 is appurtepant (i.e., the place of use listed on Exhibit
"A") and shall be binding on the parties and their successors and assigns. Upon execution, Magic
West shail cause a copy of this Agreement, including Exhibit "A", to be recorded with Elmore
County.

DATED THIS (,, day oﬂ/vxa,\(,r , 1999,

PROTESTANT

erry L. Hebth™¢”

b, B LS

Shirley A. Xaeatfl

MAGIG\WEST, INC.

i b

P{bge( Jones, Pre&ident

HEATH.AGR
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STATE OF IDAHO )

)ss.
County of @_YMQ )

Onthe fth dayof s , 1999, before me, a Notary Public, in and for
said County and State, persorally appeared JERRY L. HEATH, known or identified to me to be the
individual whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same,

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

H 0
: e,
o .
- Cos
» e
- N . “ \'.‘ . -
oAy

T NOTARY PUBLIC FOR IDAHO
Co o : Residing at: G G-
~ . é b :: M e A ]
BN y commission exp g[g,[zcxj /

STATE OF IDAHO )

Jss.
County of 4Jiyy )

Onthe _{h day of (mgé& ; 1999, before me, a Notary Public, in and for
said County and State, personally appeared S EY A. HEATH, known or identified to me to be
the individual whose name is subscribed to the within instrument, and acknowledged to me that she
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

e NOTARY PUBLIC FOR IDAFO
- Residing at: 7 AV

My commission expires! ‘a‘b‘[j[&p;

AGREEMENT - 4




o gt ot i e B e -

STATE OF IDAHO )
)ss.
County of )

On this {gﬂ\ day of Y ! i(!iﬁ , 1999, before me, a Notary Public, in and for
said County and State, personally appeared ROGER JONES, known or identified to me to be the
President of MAGIC WEST, INC., the corporation that executed the foregoing instrument, and
acknowledged to me that such corporation executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing at: \ows Fory, efhmoee Co -
My commission expires: * #a;/a00 [

315222

ELMORE GOUNTY, IDAHO &8

Request of ,
+
Time Bds A M
Date %l_,.\iﬁ_‘:_.“b
GAIL L BEST, Recorder

el

. .i/ . Deputy
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EXHIBITA

[N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COURTY OF TWIN FALLS

» e B WY
In Re SRBA ) PARTIAL DECREE PLRSUAHT 107
) L.R.C.PLUBACEY FOR 0 e immn
Case No. 39574 b) E'Sl?\l N . :.;:;\
3 Water Right 51-04013 .- oo c o, Claed
Boedtae oo
HAME & ADDRESS: JERRY L HEATH *
SHIRLEY A HEATH
PO BOX 454
GLENNS FERRY ID 83623
SOURCE $ GROUNDWATER
QUANTITY: 0.06 CFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000
GALLONS PER DAY,

PRIORITY DATE: 03/01/1948

POINT OF DIVERSION: 7058 RI10E s28 LOT 2 € SENW) Within ELMORE County

PURPOSE AHD

PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
STOCKWATER a1-01  12-31 0.02 crFs
DOHESTIC 1 HOME a1-01  12-31 0.04  €rs

PLACE QF USE: DOMESTIC Within ELMORE County

TOSS R10E $28 Lot 2 (SENW)
Place of use for STOCKWATER is same as DOMESTIC
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADHINISTRATION OF THIS WATER RIGHT:
THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS HOT A
DETERMINATION OF HISYORICAL BEHEFICIAL USE.

RULE 54(b) CERTIFICATE

Hith respect to the fssues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54¢h), 1.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shatl be a finatl
judgment upon which execution may issue and an appeal may be take “as"Rravided by the ldaha Appellate Rules.

/]

el

DANIEL C. HURLBUTT, JR.
PRESIDING JUDGE

Snake River Basin Adjudication

PARTIAL DECREE PURSUANT TO [.R.C.P. 54(b)
Water Right 51-04013

PAGE 1
JAN-15-1998
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AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and FRED MACKEY, an individual residing in Glenns Ferry, Idaho ("Protestant").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant owns a well from which he is entitled to divert ground water for
domestic and/or stockwater uses, pursuant to Section 42-11 1, Idaho Code; and

WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms and
conditions,

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Mitigation of Water Shortages. In the event of future shortages in Protestant's
domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant's well and pay a lump sum
to the Protestant equal to the present value of 25 years worth of electrical charges for electrical
power necessary to pump water from Protestant's well;

(b) pay Protestant the cost of lowering the existing pump, if any, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
only be required to pay for the difference in electrical charges, if any, resulting from lowering the
purnp; provided further that Magic West shall agree to lower the pump at such time, if ever, that the
pumping level comes within 30 feet of the pump bowls, as monitored by the Idaho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years worth
of City water payments; provided that, Magic West shall install a storage tank sufficient to supply up
to 20 head of cattle, if necessary, as per the Idaho Department of Water Resources® standard
allowance for livestock watering; provided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of a resolution agreeing to hook the Protestant up to the City’s water

supply, if necessary;
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(d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if

practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(e) provide Protestant with another source of potable water.

9. Notification and Verification. Magic West shall provide for one or more of the above

mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for his domestic and/or stockwater needs. Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant's premises after reasonable notice.

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs, In no event
shall the Protestant be entitled to receive more than the quantity authorized for domestic and
stockwater uses under Section 42-111, Idaho Code (i.e., 13,000 gallons per day), from all ayailable
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-temperature geothermal water,

4, Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-

07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or

other proceeding that may be Initiated by Magic West, or anyone else, which seeks to provide water
for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site.

6. Snake River Bagin Adjudication. The Protestant agrees not to file any objection,

response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources, or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

8. [erm. This Agreement shall remain in fitll force and effect until such time that Magic

West, its successor(s) or assign(s) may choose, if ever, to permanently shut down the Glenns Ferry
plant.
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9, Entire Agreement. This Agreement is the entire agreement between the parties.

10.  Attorney Fees. In the event that either party is required to enforce the terms of this
Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled to a
reasonable attorney fee from the losing party.

11, Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Protestant's domestic and/or stockwater use is appurtenant and shall be binding on the
parties and their successors and assigns. Upon execution, Magic West shall cause a copy of this
Agreement to be recorded with Elmore County.

DATED THIS _{, _day of 42;47/ , 1999,

PROTESTANT

e d B

Fred Mackey — 7

MAGIC WEST, INC.

pate %@:Ma/

Rgéer %nes, President

MACKEY.AGR
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STATE OF IDAHO )
)ss.

County of i )
On this {@4_3 day of lmggb ; 1999, before me, a Notary Public, in and for

said County and State, personally appeare®ROGER JONES, known or identified to me to be the
President of MAGIC WEST, INC.,, the corporation that executed the foregoing instrument, and
acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

. ";\“'”“ e, .
:

S e, NOTARY PUBLIC FOR IDAHO
. h (’\ ’Il"‘ N ReSidiﬂg at: \ll,.J“i."u t!‘h ) @ )
S VA E My commission expires~.8/d/ /2 00
o K t o
PR ‘ \?‘ ‘\:\\\\‘
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STATE OF IDAHO )
)ss.
County of )

Onthe ([ day of __[}} ]Q% , 1999, before me, a Notary Public, in and for
said County and State, personally appeared FRED MACKEY, known of identified to me to be the
individual whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

Uistzasd Phoyita,

NOTARY PUBLIC FOR IDAHO

My commission expires; Sk 1/505/

.
t
.,

315223

" ELMORE COUNTY, IDAHO ss
Request of

Time__[0: A M

Date { S
GAIL L. BEST\Recordar

T

Deputy
Fon %E }

Residing at:, W (o

-




AGREEMENT

THIS AGREEMENT 15 entered into between MAGIC WEST, INC,, an Idaho corporation
("Magic West"), and ELIZABETH EICHHOLZ, an individual restding in Glenns Ferry, Idaho
("Protestant"),

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant is the owner of Water Right No. 51-10285, a domestic water right
evidenced by a partial decree entered in the Snake River Basin Adjudication on J anuary 30, 1998,
a copy of which is attached hereto as Exhibit "A"; and

WHEREAS, Magic West’s Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms
and conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1, Mitigation of Water Shortages. In the event of future shortages in Protestant’s
domestic water supply, Magic West agrees to take one or more of the following steps, as
necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant’s well and pay a lump
sum to the Protestant equal to the present value of 25 years worth of electrical charges for
electrical power necessary o pump water from Protestant’s well;

(b) pay Protestant the cost of lowering the existing pump, 1if any, in Protestant’s
well to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25
years worth of electrical charges resulting from the new pumping level; provided that, Magic
West shall only be required to pay for the difference in electrical charges, if any, resulting from
lowering the pump;

(c) pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years
worth of City water payments;

(d) pay Protestant the cost of drilling and adequately equipping a new well;
provided that any existing equipment owned by the Protestant may be used to equip the new well,
if practicable, and further provided that Magic West shall not be required to pay electrical charges

associated with the use of any new well; or ELMORE COUNTY, IDAHO ss
Request of

(e) provide Protestant with another source of potable water £!d ﬁ Q& gﬁlgsaﬂ!
Tims 9:

2:52 M
aaL30ud 9. /969
GAIIL. BEST, Becorder

AGREEMENT - | 314613 —
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2. Notification and Verification. Magic West shall provide for one or more of the
above mitigation alternatives upon notification from the Protestant that the Protestant 1s recetving
an inadequate supply of water for her domestic needs. Magic West shall have the right to verify
any alleged water shortages before providing mitigation, including the right to enter into or upon
Protestant’s premises after reasonable notice.

3 Amount of Water. Magic West shall only be required to provide Protestant with
the amount of water actually required for Protestant’s domestic needs. In no event shall the
Protestant be entitled to receive more than the quantity included in Exhibit "A", from all available
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West
may or may not be low-temperature geothermal water. '

4 Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be
filed with the Idaho Department of Water Resources and properly served.

3, Future Applications. The Protestant agrees not to protest, intervene in, or appear
as an adverse witness in, any application for permit, permit amendment, transfer, water bank
rental, or other proceeding that may be initiated by Magic West, or anyone else, which seeks to
provide water for Magic West’s Glenns Ferry food processing plant or the cogeneration plant
located at the plant site.

6. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any
of Magic West’s claims or recommendations in the Snake River Basin Adjudication.

7 Delivery Calls. The Protestant agrees not to file a petition for delivery call with
the Idaho Department of Water Resources, or to initiate, or participate in, any judicial or
adminustrative action seeking curtailment of Magic West’s water rights.

8. Term This Agreement shall remain in full force and effect until such time that
Magic West, 1ts successor(s) or assign(s) may choose, if ever, to permanently shut down the
Glenns Ferry plant.

9. Entire Agreement. This Agreement is the entire agreement between the parties,

10 Attorney Fees. In the event that either party is required to enforce the terms of
this Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled
to a reasonable attorney fee from the losing party

1. Bindmg Nature. This Agreement shall constitute a covenant which runs with the
land to which Protestant’s Water Right No. 51-10285 is appurtenant (1e., the place of use listed
on Exhibit "A") and shall be binding on the parties and their successors and assigns. Upon
execution, Magic West shall cause a copy of this Agreement, mncluding Exhibit "A", to be
recorded with Elmore County.
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DATED THIS /§ day of /Alngef

. 1999,

EICHHOLZ.AGR
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PROTESTANT

Chneb M. 6 wmé;

Elizg@eth Eichholz

MAGIC WEST, INC,

Ro g/er/o;es, President




STATE OF IDAHO )
)ss.

County of Mnrdoda )

On the /§ day of 47;4[«1&& » 1999, before me, a Notary Public, 1n and
for said County and State, personally appeared ELIZABETH EICHHOLZ, known or identified
to me to be the individual whose name is subscribed to the within instrument, and acknowledged
to me that she executed the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written,

NOTARY PUBLI%% OR IDAHO

Residing at; Lugeet 70l

. R . . ! :
My commission expires: jj[g«;&@&p
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STATE OF IDAHO )
)ss.

County of #uidets )
Onthis 4 day of Mﬁ_, 1999, before me, a Notary Public, in and

for said County and State, personally appeared ROGER JONES, known or identified to me to
be the President of MAGIC WEST, INC,, the corporation that executed the foregoing instrument,
and acknowledged to me that such corporation executed the same,

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO

‘.,
0
‘o
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IH THE OISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AHD FOR THE COUNTY OF TWIN FALLS

-

In Re SRBA ) " PARTIAL DECREE PURSUANT To
) IIR.C.P. 54(b) FOR
Case Ho. 39576 )
) Water Right 61-10285
NAME & ADDRESS: ELI2ABETH EICHHOLZ
PO B8OX 311 —
GLENNS FERRY ID 83623
SQURCE: GROUKRDWATER
QUANTITY: 0.04  CFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL HOT EXCEED 13,000

GALLONS PER DAY.
PRIORITY DAYE: 03/09/1921
POINT OF DIVERSION: 1055 R108 532 SHHUNE
PURPOSE AND

PERICO OF USE: PURPOSE OF USE PERICO OF USE
DOMESTIC 1 HOME 01-01  12-31
PLACE OF USE: DOMESTIC Within ELHORE County
T058 R10E 532 HWNE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADHINISTRATION OF THIS WATER RIGHT:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT I§ NOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE,

RULE 54(b) CERTIFICATE

EXHIBIT £\

1998 JH 30 py

DISTRICT ¢eyRy
TYINFALLS Co,

FILEY

Within ELKORE County

QUANTIYY
0.04 CrFs

With respect to the issues determined by the above Judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), 1.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final Judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules,

e~

BANIEL C. HURLBUTT, JR.

PRESIDING JUDGE

Snake River Basin Adjudication

PARTIAL DECREE PURSUANT TO I,.R.C.P. G4¢h)
Water Right 61-10285

PAGE
JAR-15-19
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REGEIVED JUN - 1 1999

AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC.,, an Idsho corporation
("Magic West"), and EDWARD T. POTUCEK, a single man residing in Glenns Ferry, Idaho
(hereinafter "Potucek” or "Lessee™) and GARY N. NELSON and NANCY NELSON, a married
couple residing in Hagerman, Idaho (hereinafter "Nelsons” or "Owners").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 wath the Idaho
Department of Water Resourees; and

WHEREAS, Nelsons are the owners of Water Right No. 51-10331, a domestic and stock
water right evidenced by a Director’s Report recommended to the Snake River Basin
Adjudication ("SRBA") Court by the Idaho Department of Water Resources, a copy of which is
attached hereto as Exhibit "A"™ and

WHEREAS, Potucek has amended the SRBA Claim for Water Right No. 51-10331 to
include imigation as a purpose of use; and

WHEREAS, Potucek ig the lessee of the property to which Water Right No. 51-10331 is
appurtenant; and

WHEREAS, Magic West's Application for Permit has been protested by Potucek; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms
and conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

A.  DOMESTIC AND STOCK WATER

‘ 1. Mitigation of Current Domesti tock Water Shortages. In order to mitigate
the current domestic and stock water shortage under Water Right No. 51-10331, as recommended
by the Director and set forth in Exhibit "A”, Magic West agrees to:

(a)  install a new pump or make any rating changes necessary for the current pump to
produce 9 gallons per minute on 2 sustainable basis;

(b)  design and install a domestic and stock water system to msure delivery of water
to the domestic and stock water places of use set forth in Exhibit "A":

(¢)  install a separate electncal service and pay the electrical charges for electrical
power necessary to pump water from the well to the domestic and stock water places of use set
forth m Exhibit "A"; and '

(d)  provide for future repairs or replacement of the pump, as necessary.

AGREEMENT - 1
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2. Mitigation of Futur, estic and Stock Water Shortages. It 1s expected that the
measures set forth in paragraph A.1 above will be sufficient to provide the required domestic and
stock water. However, in the event of future shortages in the domestic and stock water supply,
Magic West agrees to take one or more of the following steps to insure an adequate supply of
domestic and stock water;

(8)  lower the pump in the well to a sufficient depth to provide a sustainable flow of
9 gallons per minute and pay additional electrical charges resulting from the new pumping level;

(b)  arrange to have water supplied by the City of Glenns Ferry and pay any applicable
hook-up fees and City water payments; provided that, Magic West shall install a storage tank
sufficient to supply up to 150 head of cattle, if necessary, as per the Idaho Department of Water
Resources’ standard allowanee for livestock watering; provided further that this agreement shall
be contingent upon the City of Glenns Ferry’s adoption of a resolution agreeing to hook the
Owners’ property up to the City's water supply, if necessary;

(¢)  drill and adequately equip a new well and pay the electrical charges necessary to
pump water from the new well; provided that any existing equipment may be used 1o equip the
new well; or

(d)  provide another source of domestic and stock water.

3. Curtailment by Magic West. If Magic West is unable to insure a source of

domestic and stock water by any means, Magic West agrees to curtail its use under Permit No.,
61-07724, and any other water right permit or license owned by Magic West, ag necessary to
insure an adequate supply of water from the well for actual domestic and stock water needs, If
the well does not respond to Magic West’s curtailment in a manner sufficient to provide the
required domestic and stock water, Magic West shall not be prohibited from diverting water
under Perrnit No. 61-07724, or any other water right permit or license owned by Magic West,

B. IRRIGATION WATER

1. Mitigation of Irrigation Water Shortages. In the event that Water Right No. 51-
10331 is decreed by the SRBA Court to authorize irngation as a purpose of use, Magic West
agrees to provide additional mitigation as follows:

(8)  modify the existing domestic and stock water system, or design and instal] 2 new
system to insure delivery of domestic, stock and irrigation water to the places of use in Exhibit
“A" and in any decree entered by the SRBA Court for Water Right No. 51-10331;

(b)  install a separate electrical service, if necessary, and pay the ¢lectrical charges for
electnical power necessary to pump water from the well to the domestic, stockwater and wrrigation
places of use set forth in Exhibit "A" and in any decree entered by the SRBA Court for Water
Raght No. 51-10331; and

R

". ".. luture repairs or replacement of the pump, as necessary,

AGREEMENT - 2
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2. Mitigation of Futire Irrigation Water Shortages. It is expected that the measures

set forth in paragraph B.1 above will be sufficient to provide the required irrigation water.
However, in the event that Water Right No. 51-10331 1s decreed for frrigation use, and in the
further event of future shortages mn the irrigation water supply under Water Right No. 51-1033 L,
Magic West agrees to take one or more of the following steps to msure an adequate supply of
frrigation water:

(@)  lower the pump in the well to 2 sufficient depth to provide the flow rate and
annual volume included in any decree entered by the SRBA Court for Water Right No. 51-10331
and pay any additional electrical charges resulting from the new pumping level;

(b)  drill and adequately equip a new well and pay the slectrical charges necessary to
pump water from the new well; provided that any existing equipment may be used to equip the
new well; ,

(¢)  pay the electrical charges for pumping and delivery of other irrigation water rights
appurtenant to the same place of use, including installation of a new electrical service, if

necessary; or
(d)  provide another sour¢e of irrigation water.

3. imitations_on Mitigation igation W . It is understood and
agreed that the irrigation place of use claimed in the SRBA for Water Right No. 51-10331 has,
or may have, surface water rights from the Snake River appurtenant to it and Magic West will
not be required to provide mitigation for irvigation use when other irrigation rights are being used
to provide for irrigation of the place of use decreed under Water Right No. 51-10331. In
addition, if the Director of the Idaho Department of Water Resources establishes a reasonable
ground water pumping level for the well, Magic West will be required to pravide mitigation for
irrigation water shortages under this agreement only if the pumping level in the well drops below
the established reasonable ground water pumping level.

4. Curtailment by Magic West. If Magic West 1s unable to insure 2 source of
irmigation water by any means, Magic West agrees to curtail its use under Permit No, 61-07724,
and any other water right permit or license owned by Magic West, as necessary to insure an
adequate supply of water from the well for actual imgation needs. If the well does not respond
to Magic West's curtailment in a manner sufficient to provide the required irrigation water, Magic
West shall not be prohibited from diverting water under Permit No. 61-07724, or any other water
right permit or license owned by Magic West.

C. GENERAL PROVISIONS

1. Notification and Verification Magic West shall provide mitigation pursuant to this
agreement upon notification from the Owners or Lessee that an inadequate supply of water 15

being supplied for actoal domestic, stock or irrigation needs, Magic West shall have the right
to verify any alleged water shortages before providing additional mitigation, including the right
to enter into or upon the premises after reasonable notice.

AGREEMENT - 3
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2, Amount of Water. Magic West shall only be required to provide the amount of
water needed for actual domestic, stock and irrigation needs. In no event shall the Owners or
Lessee he entitled to receive more than the quantity included in Exhibit "A" or any decree issued
by the SRBA Court, from all available sources. Magic West does not guarantee that the water
provided will be of any particular temperature and the parties understand and agree that any water
provided by Magic West may or may not be low-temperature geothermal water.

3, Withdrawal of Protest. Upon execution of this Agreement by Magic West, Potucek
agrees to simultaneously execute a Withdrawal of Protest in the matter of Application for Permit
No. 61-07724 and immediately file the Withdrawal with the Idsho Depertment of Water
Resources.

4, Fumre Applications. As long as mitigation is provided by Magic West pursuant
to this agreement, the Qwners and Lessee agree not to protest, intervene in, or appear as an
adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide
water for Magic West’s Glenns Ferry food processing plant or the cogeneration plant
located at the plant site.

5. Delivery Calls. As long as mitigation is provided by Magic West pursuant to this
agreement, the Owners and Lessee agree not to file a petition for delivery call with the Idaho
Department of Water Resources, or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

6. Term. This agreement must be fully executed by the parties before 5:00 p.m. on
Friday, May 14, This agreement shall become effective upon final approval of Application for
Permit No. 61-07724 by the Idaho Department of Water Resources and Magic West shall perform
its duties under the agreement within sixty (60) days of said appraval. This Agreement shall
remain in full force and effect until such time that Magic West, its successor(s) or assign(s) may
choose, if ever, to stop diverting water under the permit,

7. Entire Agreement. This Agreement is the entire agreement between the parties,

8. Attomey Fees In the event that any of the parties is required to enforce the terms
of this Agreement in an admunistrative or judieial proceeding, the prevailing party or parties shall
be entitled to a reasonable attorney fee from the losing party or parties.

9. Binding Nature. This Agreement shall constitute a covenant which runs with the
land to which Water Right No, 51-10331 is appurtenant (i.e., the place of use listed on Exhibit
"A" and any decree issued by the SRRA Court) and ghall be binding on the parties and their
successors and assigns. Upon execution, Magic West shall cause a copy of this Agreement,
ncluding Exhibit "A", to be recorded with Elmore Connty.

AGREEMENT - 4
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Gary N‘Nelsoy \
ELMORE COUNTY, IDAHO 8%
Request of LESSEE

Time [1:38 A m
Date QHO-*\QG:IQ}‘}G!
GAIL L BF%T, Recorder

Jé—%'/ Deputy
Fe 27 AD

dward T. Potucek

MA
/Gl?/ EST,.INC.

(/él’zfl'f%/ £ : %/

Roger .]l)nes

Edward T. Potucek hereby agrees to execute and file a written Notice of Withdrawal of
his protest to Application for Permit No. 61-07724 with the Idaho Department of Water
Resources upon exccution of the above agreement by Magic West, even if the Nelsons
("Owners") do not sign the above agreement prior to 5:00 p.m. on Friday, May 14.

PROTESTANT

/E’a%fﬁ?i/: fé z 24099

POTUCEK.AGR
AGREEMENT - §




STATE OF IDAHO )
Jss.

County of _0wmg_

On the _Jofh day of ”“a‘it , 1999, before me, a Notary Public, in and
for said County and State, personally appdired EDWARD T. POTUCEK, known or identified
to me to be the individual whose name is subscribed to the within instrament, and acknowledged
to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto sot my hand and affixed my official
seal the day and year in this certificate first above written,

.

My commission expires¥
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STATE OF IDAHO )

. )ss.
County Of‘fzzﬂ;‘m; )

On the (2. dayof g, » 1999, before me, a Notary Public, in and
for said County and State, personally appearel GARY N. NELSON, known or identified to me
to be the individual whose name is subscribed to the within instrument, and acknowledged to me

that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.
-

Stace Mo

NOTARY PUBLIC FOR IDAHO
Residing at ¥ A401an . TD

My commission‘dxpires: |~ 14-2005
STATE OF IDAHO )
) SS.
County of [jmdamﬁ )
On the |5 day of _ My, , 1999, before me, a Notary Public, in and

for said County and State, personally appdared NANCY NELSON, known or identified to me
to be the individual whose name is subscribed to the within instrument, and acknowledged to me
that she executed the same,

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written,

?wau&a/zl;

NOTARY PUBLIC FOR IDAHO
Residing at
My commission éxpires: /- Y-S0
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STATE OF IDAHO )

Jss.

County of )

On this *7th_ day of { mgéi » 1999, before me, a Notary Public, in and
for said County and State, personally appesred ROGER JONES, known ot identified to me to
be the President of MAGIC WEST, INC., the corporation that executed the foregoing instrument,

- and acknowledged to me that such corporation executed the same,
IN WITNESS WHEREOF, I have here

unto set my hand and affixed my officjal
seal the day and year in this centificate first above written.

RUN
il D-
4,
) L" N
— R ?;‘ A't!'v',E’:f’l‘\ ",
LT e,

NOTARY PUBLIC FOR IDAKO
5 Residing at: by -
b A My commission expires! 9\ 1 /o8v/
£ anTARY Wt
:':oi': - ¥ & fa .

vt

Ay
/,/ -+
Hinn

[N
AY
T,
/:
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EXHIBITA

SRBA - DIRECTORS REPORT Page 1 of |

SRBA
DIRECTORS REPORT 51-10331

Return to SRBA Home Pave

IWTO72 IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

Right Number: 51~10331
Name and Address: EDWARD T POTUCEK
JANE POTUCEK
PC BOX 537
GLENNS FERRY, ID 83623
Source: GROUNDWATER
Quantity: .10 CFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000
GALLONS PER DAY.

Priority Date: 06-01-1889
Diversion Point: T055 RLOE §32 NESENE Within Elmore Coéunty
Purpoze and
Period of Use: Purpose of Use Pericd of Use Quantity
Domestic 1 HOME 01-01 TO 12-31 .04 CFs”
Stockwater 01-01 TO 12~31 .06 CFs
Flace of Use: Stockwater Within Elmore County
T05S RIOE 832 SENE
Domestic Within Elmore County
TO58 R10E 832 SENE .

Other Provisions Necessary for Definition / Administration of this Water Right:

THE QUANTITY OF WATER DECREED FOR THYS WATER RIGHT IS NOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE.

Explanatory Material: Basis of Claim ~ Beneficial Use

PARCEL NO. RP 05510£E321850
STOCKWATER, 150 RANGE

Retum to SRBA Home Page

http'//204.200.61.121/D5110331 XX.HTM 4mein0




- RECE , RECEIVED
- SEP 05 2013
- WATER RESOURCES
AGREEMENT WESTEAN REGION
- THIS AGREEMENT 1s entered into between MAGIC WEST, INC.,, an Idaho corporation

("Magic West"), and ROBERT K. HALL, a married man residing in Glerms Ferry, Idaho
("Protestant™).

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant is the owner of Water Right No. 61-10013, a domestic water right
evidenced by a partial decree entered in the Snake River Basin Adjudication on January 30, 1998,
a copy of which is attached hereto as Exhibit "A"; and

WHEREAS, Magic West’s Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms
and conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which 1s hereby acknowledged, the parties agree as follows:

L. Mitigation of Current Water Shortages. In order to mitigate Protestant’s current
— water shortage, Magic West agrees to:

(a) lower the Protestant’s pump to 500 feet;

(b)  make any rating changes necessary for the Protestant’s pump to produce 9 gallons
per minute on a sustainable basis, including replacement of the current pump, if necessary;

(c) pay the electrical charges for electrical power necessary to pump water from
Protestant’s well to the storage tank to be installed on Protestant’s property;

(d) provide for future repairs or replacement of Protestant’s pump, as necessary and
as determined by the parties or by a professional well driller; and

T
(e) installa /500 @on storage tank to allow water to be supplied directly

from the storage tank to Protestant’s domestic place of use.

It is agreed that Protestant shall pay the cost of installing a pressure tank and a pump fo
pump water from the storage tank to the place of use. In addition, any electrical charges or other
costs related to pumping water from the storage tank shall be bormne by Protestant.

If it 15 discovered that Protestant’s well is currently obstructed by cave-in or other
structural problem with the well, the parties agree to correct the problem and each pay one-half
of the cost. If water shortages continue to occur after the necessary corrections are made to the
well, Magic West will provide miticanon under this paragraph 1 and, if necessary, under
paragraph 2 below.

AGREEMENT - 1




2 Mitigation of Future Water Shortages. It is expected that the measures set forth
in paragraph 1 above will be sufficient to provide Protestant with water. However, in the event
of future shortages in Protestant’s domestic water supply, Magic West agrees to take one or more
of the following steps to provide Protestant with an adequate supply of potable water:

(a) lower the pump in Protestant’s well to a sufficient depth to provide a
sustainable flow of 9 gallons per minute and pay any additional electrical charges resulting from
the new pumping level;

(b) arrange to have water supplied by the City of Glenns Ferry and pay any
applicable hook-up fees and City water payments;

(c) drill and adequately equip a new well and pay the electrical charges necessary
to pump water from the new well; provided that any existing equipment owned by the Protestant
may be used to equip the new well; or

(d) provide Protestant with another source of potable water.

If Magic West is unable to provide Protestant with a source of potable water by any
means, Magic West agrees to curtail its use under Permit No. 61-07724 as necessary to provide
an adequate supply of water from Protestant’s well for Protestant’s actual domestic needs, If
Protestant’s well does not respond to Magic West’s curtailment within a reasonable time, Magic
West shall not be prohibited from diverting water under Permit No. 61—07724/ or giny offe~
(})oqlcf I‘lf’\'f’ .P!IM‘!+ ©or /lCmge_ O LIred bY Mag;c b)eﬁf". @ 7

3. Notification and Verification. Magic West shall provide for one or more of the
alternatives set forth in paragraph 2 upon notification from the Protestant that the Protestant is
receiving an inadequate supply of water for his domestic needs. Magic West shall have the right
to verify any alleged water shortages before providing additional mitigation, including the right
to enter mnto or upon Protestant’s premises after reasonable notice.

4, Amount of Water. Magic West shall only be required to provide Protestant with
the amount of water actually required for Protestant’s domestic needs. In no event shall the
Protestant be entitled to receive more than the quantity included in Exhibit "A", from all available
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West
may or may not be low-temperature geothermal water.

5. Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724 and immediately file the Withdrawal with the Idaho Department of Water Resources.

6 Future Applications. The Protestant agrees not to protest, intervene in, Or appear
as an adverse witness in, any application for permit, permit amendment, transfer, water bank
rental, or other proceeding that may be initiated by Magic West, or anyone else, which seeks to
provide water for Magic West’s Glenns Ferry food processing plant or the cogeneration plant
located at the nlamt cite,

AGREEMENT - 2




7. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any
of Magic West’s claims or recommendations in the Snake River Basin Adjudication.

8 Delivery Calls. The Protestant agrees not to file a petition for delivery call with
the Idaho Department of Water Resources, or to mmtiate, or participate 1, any judicial or
administrative action seeking curtailment of Magic West's water rights.

9. Term. This Agreement shall become effective upon final approval of Application
for Permut No. 61-07724 by the Idaho Department of Water Resources and Magic West shall
perform its duties under the agreement within sixty (60) days of said approval. This Agreement
shall remain in full force and effect until such time that Magic West, its successor(s) or assign(s)
may choose, if ever, to stop diverting water under the permit.

10.  Entire Agreement. This Agreement is the entire agreement between the parties.

11. Attorney Fees. In the event that either party is required to enforce the terms of
this Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled
to a reasonable attorney fee from the losing party.

12.  Binding Nature. This Agreement shall constitute a covenant which runs with the
land to which Protestant’s Water Right No. 61-10013 is appurtenant (i.e., the place of use listed
on Exhibit "A") and shall be binding on the parties and their successors and assigns. Upon
execution, Magic West shall cause a copy of this Agreement, including Exhibit "A", to be
recorded with Elmore County.

DATED THIS & day of //%tg/ , 1999.

PROTESTANT

@Wf '/néﬂ/,,/
Robert K. Hall

MAGIC WEST, INC

%;/z L

=
Rdger dones

HALL8.AGR
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STATE OF IDAHO )
)ss.

County of Lfmore )

On the 47K day of May » 1999, before me, a Notary Public, in and
for said County and State, personally appeéred ROBERT K. HALL, known or identified to me
to be the individual whose name is subscribed to the within instrument, and acknowledged to me
that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

/e . S
NOTARY PUBLIC FOR IDAHO
Residing at: A, ;. Fa.

My commission expires: -2 - Zoo

7 OFr 107” s"¢

\3
LTI
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EXHIBIT A

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIH FALLS ~
Y
In Re SRBA b PARTIAL DECREE PURSUANT TO - -
) 1.R.C.P. 54(b) FOR . mm e L
Case Ho. 39576 ) o RN ///
) Water Right 61-10013 . S . 3 C
NAME & ADDRESS: ROBERT K HALL -
RT 1 BOX 103
GLENNS FERRY ID 83623
SOURCE : GROUNDWATER
QUANTITY: 0.04 CFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000
GALLONS PER DAY.

PRIORITY DATE: 1273171952
POINT OF DIVERSION: TO055 ROYE $35 NENENE Within ELMORE County
PURPOSE AND t
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
DOMESTIC 1 HOME 01-01  12-31 0.04 crs
PLACE OF USE: DOMESTIC Within ELMORE County -
7055 RO9E 535 NENE S

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A
DETERMINATION OF HISTORICAL BEMEFICIAL USE.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the abave judgment or order, it is hereby CERTIFIED, in accordance
With Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as @ Jed by the Idaho Appellate Rules.

b

OANIEL C. HURLBUTT, JR.
PRESIDING JUDGE
Snake River Basin Adjudication

PARTIAL DECREE PURSUANT TO 1.R.C.P. 54(b) PAGE 1
Water Right 61-10013 JAN-15-1998
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AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and JOHN R. SOLOSABAL of Glenns Ferry, daho ("Protestant”).

WHEREAS, Magic West nas filed Application for Permit No. 61-07724 with the 1daho
Department of Water Resources; and

WHEREAS, ROCKING S. RANCH, INC. is the owner of Water Right No. 51-10312,a
domestic and stockwater right evidenced by 2 partial decree entered in the Snake River Basin
Adjudication on January 30, 1998, a copy of which is attached hereto as Exhibit "A", and Protestant,

as
of ROCKIN S. RANCH, INC. has authority to enter into this Agreement ; and
WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms and
conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

i. Mwmmm&w In the event of future shortages in Protestant's
domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant's well and pay & lump sum
to the Protestant equal to the present value of 25 years worth of electrical charges for electrical
pOWEr NeCessary to pump water from Protestant’s well;

(b) pay Protestant the cost of lowering the existing pump, if a0y, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
onty be required to pay for the difference in electrical charges, if any, resulting from lowering the
pump; provided further that Magic West shall agree to lower the pump at such time, if ever, that the
pumping level comes within 30 feet of the pump bowls, as monitored by the Idaho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry -
including any applicable hook-up fees and a lump sum equal to the present value of 25 years wortky
of City water payrmeris; provided that, Magic West shall install a storage tank sufficient to supply U
to 400 head of cattle, if necessary, as pet the Idaho Department of Water Resources’ standar<¥
allowance for fivestock watering; provided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of 2 resolution agreeing to hook the Protestant up to the City’s wat €t
supply, if necessarys. :

AGREEMENT - 1




(d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if
practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(e) provide Protestant with another source of potable water.

2. Notification and Verification. Magic West shall provide for one or more of the above
mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for his/her domestic and/or stockwater needs. Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant’s premises after reasonable notice.

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs. In no event
shall the Protestant be entitled to receive more than the quantity included in Exhibit "A", from all
available sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-temperature geothermal water.

4. Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees {0
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide water
for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site.

6. &Mﬁmﬁ@&lﬁw The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources. or t0 initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

8. Term. This Agreement shall remain in fall force and effect until such time that Magic
West, its successor(s) or assign(s) may choose. if ever, to permanently shut down the Glenns Ferry

plant.

9 ntir ent. This Agreement is the entire agreement between the parties.

AGREEMENT -2




10.  Attomey Fees. In the event that either party is required to enforce the terms of this
Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled to a
reasonable attorney fee from the losing party.

11.  Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Water Right No. 51-10312 is appurtenant (i.e., the place of use listed on Exhibit "A") and
shall be binding on the parties, ROCKIN S. RANCH, INC. and their successors and assigns. Upon
execution, Magic West shall cause a copy of this Agreement, including Exhibit "A", to be recorded
with Elmore County.

DATED THIS éﬂ day of M 7, , 1999,

PROTESTANT
815285 John R. Solosabal
ELMORE COUNTY, IDAHO ss ~
Request of

dud«.u/ MA ST, INC.

Timz 1 o9 A M
Date Y J0en |1 1939
GAIL L, BEdIP.) Recorder Z/
b e W <

f Deputy RogEr .'fﬁnes, Presidént
Fee_ ¥ /5 /D

m &

SOLOSABAL.AGR
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STATE OF IDAHO )
)ss.
County Of élmofﬁ )

Ou the @1\‘ day of Moy , 1999, before me, a Notary Public, in and for
said County and State, personally appeared JOHN R. SOLOSABAL, known or identified to me to
be the individual whose name is subscribed to the within instrument, and acknowledged to me that
he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

ITTTTTS j /
eap“‘;;: )ﬁ' ‘;;;;;:gy T /'27 ",5;:2.,___~_\

SO e % NOTARY PUBLIC FOR IDAHO
49 X Residing at: Tou £
5 2 2 'g =‘ eSldlIlg at‘ Weon OM(I fg){ al'\n
g « E My commission expires:_7_2¢ -2y
z * 3§

5
2
N
)
0§

“1 Paees Q’ &
""l; & OF I\ t”‘“\s

I PITT U L

STATE OF IDAHO )
)ss.
County of gl”\af-ﬁ )

Onthis . dayof Mg, , 1999, before me, a Notary Public, in and for
said County and State, personally appeared ROGER JONES, known or identified to me to be the
President of MAGIC WEST, INC., the corporation that executed the foregoing instrument, and
acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

t\““";l .L:; '""" /] / A7’ <£—-'—~

e,
S 5y, NOTARY PUBLIC FOR IDAHO
Fo%e’ "0y 7, Residing at:
F2¢ wory, NZ: 8 A T
0 ‘.‘4’ H 'g : My commission expires:_G_ »(. Zeg g
::d} 2, OBL1C n'.‘ *s':
“o""y} ".

AT
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£4/29/1899 15:13 327

EXHIBITA

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISYRICT 0F THE
STATE OF IDAHO, IN AKD FOR THE COUNTY OF TUIH FALLS

In Re SREA ) PARTIAL DECREE PURSUANT To 28 Pnzy e o3
) [.R.C.P. 54(b) FOR
— Case No. 39576 ) TSy e To3ERl
) Ustar Right 51-10312 LT G
R T e
- NAME & ADDRESS: ROCKIN § RAMCH INC T T e—
/0 DENNIS SMITH
PO BOX 939
GLENHS FEBRT ID 83623
- SOURCE : GROUNDHATER
QUANTITY: 0.15 ¢FS
- THE GUANTITY OF WATER UNDER THIS RIGHT SHALL NOY EXCEED 13,000
GALLONS PER DAY.
PRIORITY DATE: 0670171948
-~ POINT OF DIVERSTON:  [0&8 ROPE 86T  LOT 2 ( HWW4) Wlthin ELHORE County
2 POINTS OF DIVERSION LOCATED IN TQ&S, RU9E, SO1, GOV. LOT 2
CHUNN)
o PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANT(TY
STOCKWATER 01-01  12-31 0.09 ks
DOHESTIC 2 HOWES or-a1  12-31 0.66 ¢Fs
PLACE OF USE: STOCKWATER Wienin ELMORE County

T04S ROPE S01 Lot 2 (HUNW)

- OOHESTIC Within ELMORE County
TO6S ROSE SO Lot 2 (NWNW)

OTHER PROYISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
TRE QUANTITY OF WAYER DECREED FOR THIS WATER RIGHT IS HOT A
DETERHINATION OF HISTORICAL BEHEFICIAL USE.
- RULE 54{b) CERTIFICATE
¥ith respect to the issuss determined by the abave judgment or ordar, (1 (s hereby CERTIFIED, in sccordance
uith Rule 34¢b), 1.R.C.P., thet the court has determined that thare is no just reszon for dalay of the entry of &

final judgment and chat the court has and doss hersby direct thet the aboye Judgment or ardaer shall be a tinal
judgmant upon which execution may issus ard an appes| may be teken as_provided by the Idaho Appeliste Rules.

DANIEL C, LEUTZ, JR.
PRESIDIRG JUDGE
Snake River Basin Adjudicetion

- PARTIAL DECREE PURSUANT TO [.R.C.P. S4(b) fm PAGE 1
Water Right 51-10312 l'vi'i\,no;:]u,...D.ux-xs-me
A

- DEC 7 ¢ 1905

pRR 29 29 |4 Ao 3275403 PAGE 2@>




RECEIVED
- SEP 05 2083

WATER Resoyr
AGREEMENT WESTERN F.’Seigis

THIS AGREEMENT is entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and JERRY L. HEATH and SHIRLEY A. HEATH, a married couple residing in
-— Glenns Ferry, Idaho ("Protestant™).

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
o Department of Water Resources; and

WHEREAS, Protestant is the owner of Water Right No. 51-04013, a domestic and
- stockwater right evidenced by a partial decree entered in the Snake River Basin Adjudication on
January 30, 1998, a copy of which is attached hereto as Exhibit "A"; and

WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms and
conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

—_ 1. Mitigation of Water Shortages. In the event of future shortages in Protestant's

domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant's well and pay a lump sum
to the Protestant equal to the present value of 25 vears worth of electrical charges for electrical
- power necessary to pump water from Protestant's well;

(b) pay Protestant the cost of lowering the existing pump, if any, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
only be required to pay for the difference in electrical charges, if any, resulting from lowering the
purmp; provided further that Magic West shall agree to lower the pump at such time, if ever, that the
pumping level comes within 30 feet of the pump bowls, as monitored by the Idaho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry,
ncluding any applicable hook-up fees and a lump sum equal to the present value of 25 years worth
of City water payments; provided that, Magic West shall install a storage tank sufficient to supply up
to 100 head of cattle, if necessary. as per the Idaho Department of Water Resources’ standard
- allowance for livestock watering; provided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of a resolution agreeing to hook the Protestant up to the City’s water

supply, if necessary:.

- AGREEMENT - 1
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(d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if
practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(e) provide Protestant with another source of potable water.

2. Notification and Verification. Magic West shall provide for one or more of the above
mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for his/her domestic and/or stockwater needs. Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant's premises after reasonable notice.

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs. In no event
shall the Protestant be entitled to receive more than the quantity included in Exhibit "A", from all
available sources. Magic West does not guarantee that the water provided will be of any particular

temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-temperature geothermal water.

4, Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-

07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and propetly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which secks to provide water
for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site.

6. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources, or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

8. Term. This Agreement shall remain in full force and effect until such time that Magic

West, its successor(s) or assign(s) may choose, if ever, to permanently shut down the Glenns Ferry
plant.

9. Entire Agreement. This Agreement is the entire agreement between the parties.

AGREEMENT -2




10.

1L

County.

Attorney Fees. In the event that either party is required to enforce the terms of this
Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled to a
reasonable attorney fee from the losing party.

Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Protestant's Water Right No. 51-04013 is appurtenant (i.e., the place of use listed on Exhibit
"A"y and shall be binding on the parties and their successors and assigns. Upon execution, Magic
West shall cause a copy of this Agreement, including Exhibit "A", to be recorded with Elmore

DATED THIS (,_day of YV\Cia 6 , 1999,

HEATH.AGR

AGREEMENT - 3

PROTESTANT

SWRERAY

Shirley A. I-Jeatﬁ

MAGICGWEST, INC.

ygef Jones, Pre




STATE OF IDAHO )

)ss.
County of fﬁm@g }

Onthe ffh day of m’i_q% , 1999, before me, a Notary Public, in and for
said County and State, persopally appeared YERRY L. HEATH, known or identified to me to be the
individual whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

o,
s

H
oA o

T NOTARY PUBLIC FOR IDAHO
R Residing at: G b
~ e E My commissio i g@[z
Sty €O Fg yeo " e /2o |

STATE OF IDAHO )

)ss.
County of &dmizp )
Onthe (b day of (Mgé& , 1999, before me, a Notary Public, in and for

said County and State, personally appeared S EY A. HEATH, known or identified to me to be
the individual whose name is subscribed to the within instrument, and acknowledged to me that she
executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

S NOTARY PUBLIC FOR IDAHO
N . Residing at; i 0 &

My commission expires! _,gplm;
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STATE OF IDAHO )
Jss.
County of )

Onthis [T\ day of \au~ , 1999, before me, a Notary Public, in and for
said County and State, personally appearéi ROGER JONES, known or identified to me to be the
President of MAGIC WEST, INC., the corporation that executed the foregoing instrument, and
acknowledged to me that such corporation executed the same,

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing at: oee Co -
My commission expires: * 5/a1/Q200 /

315222

ELMORE COUNTY, IDAHO s8s
Request of

£ ,IZ ,g* iiess!éa !*—\iwﬂw
Time 4% Am

Nate Y N\Ge o) l\('\CIC}
GAIL L BEST, Recorder

r——T gl

Deputy
. ‘g ' eputy

AGREFMFENT -5




"

In Re SRBA

Case No. 39574

EXHIBITA

[N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AMD FOR THE COUNTY OF TWIN FALLS

»

HAME & ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:
PGINT OF DIVERSION:

PURPQSE AKD
PERIOD OF USE:

PLACE GF USE:

» AN gt ‘:;’J T:‘ i: 27
3 PARTIAL DECREE PLRSU#NT T0™
) 1.R.C.P. 54¢b) FOR . = lmT Tl
b ‘:vsllﬁ\"" ' ,:,‘:'\
) Hater Right 51-04013 ¢ ~ -« Y St

PSR T o

e st

JERRY L HEATH '
SHIRLEY A HEATH —

PO BOX 454

GLENNS FERRY ID 83623

GROUNDWATER
0.06 CFs

THE QUANTITY OF WATER UNDER THIS RIGHY SHALL NOT EXCEED 13,000
GALLONS PER DAY,

0370171948
T05S R10E s28

LoT 2 ( SENW)

Within ELMORE County

PURPOSE OF USE

PERIOD OF USE QUANTITY
STOCKWATER g1-01 1231 0.62 crs
DOMESTIC 1 HOME 01-01  12-31 0.04 cFs

DOMESTIC

Hithin ELMORE County
T0SS R10E $28

Lot 2 (SENW)

Place of use for STOCKWATER is same as DOMESTIC

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

HWith respect to the issues determined b

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A

DETERMINATION OF HISTORICAL BENEFICIAL USE.

RULE 54(b) CERTIFICATE

final judgment and that the court has and does hereby direct that the above judgment or order shall be a final

judgment upon which execution may issue and an appeal may be taken-as

PARTIAL OECREE PURSUANT TO 1.R.C.P. 54(b)

Water Right 51-04013

rovided by the ldaho Appellate Rules.

L)Ll

DANIEL C. HURLBUTT, JR.
PRESIDING JUDGE
Snake River Basin Adjudication

PAGE

y the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a

1

JAN-15-1998
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WATER RESOURCES
WESTERN FEGION

AGREEMENT

THIS AGREEMENT 15 entered into between MAGIC WEST, INC., an Idaho corporation
("Magic West"), and ELIZABETH EICHHOLZ, an individual residing in Glenns Ferry, Idaho
("Protestant").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant is the owner of Water Right No. 51-10285, a domestic water right
evidenced by a partial decree entered in the Snake River Basin Adjudication on January 30, 1998,
a copy of which is attached hereto as Exhibit "A"; and

WHEREAS, Magic West’s Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to mutually agreeable terms
and conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Mitigation of Water Shortages. In the event of future shortages in Protestant’s
domestic water supply, Magic West agrees to take one or more of the following steps, as
necessary to provide Protestant with an adequate supply of potable water:

(2) pay Protestant the cost of installing a pump in Protestant’s well and pay a lump
sum to the Protestant equal to the present value of 25 years worth of electrical charges for
electrical power necessary to pump water from Protestant’s well;

(b) pay Protestant the cost of lowering the existing pump, 1f any, in Protestant’s
well to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25
years worth of electrical charges resulting from the new pumping level; provided that, Magic
West shall only be required to pay for the difference in electrical charges, if any, resulting from
lowering the pump;

(¢c) pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years
worth of City water payments;

(d) pay Protestant the cost of drilling and adequately equipping a new well;
provided that any existing equipment owned by the Protestant may be used to equip the new well,
if practicable, and further provided that Magic West shall not be required to pay electrical charges

associated with the use of any new well; or ELMORE COUNTY, IDAHO ss
Request of

(e) provide Protestant with another source of potable water ﬁmb Q& éig oo
Tims 9:53 M
mmL%ML%#ﬁiﬁ

GAILYL. BEST, Recorder

Jd14613 _—
"ﬁ > Oeputy
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2. Notification and Verification. Magic West shall provide for one or more of the
above mitigation alternatives upon notification from the Protestant that the Protestant 1s recetving
an inadequate supply of water for her domestic needs. Magic West shall have the right to verify
any alleged water shortages before providing mitigation, including the right to enter into or upon
Protestant’s premises after reasonable notice.

3 Amount of Water. Magic West shall only be required to provide Protestant with
the amount of water actually required for Protestant’s domestic needs. In no event shall the
Protestant be entitled to receive more than the quantity included in Exhibit "A", from all available
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West
may or may not be low-temperature geothermal water.

4 Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-
07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be
filed with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear
as an adverse witness in, any application for permit, permit amendment, transfer, water bank
rental, or other proceeding that may be initiated by Magic West, or anyone else, which seeks to
provide water for Magic West’s Glenns Ferry food processing plant or the cogeneration plant
located at the plant site.

6. Snake River Basin Adjudication. The Protestant agrees not to file any objection,
response, motion to participate, motion to alter or amend, or notice of challenge regarding any
of Magic West’s claims or recommendations in the Snake River Basin Adjudication.

7 Delvery Calls. The Protestant agrees not to file a petition for delivery call with
the Idaho Department of Water Resources, or to initiate, or participate in, any judicial or
administrative action seeking curtailment of Magic West’s water rights.

8. Term  This Agreement shall remain in full force and effect until such time that
Magic West, 1ts successor(s) or assign(s) may choose, if ever, to permanently shut down the
Glenns Ferry plant.

9. Entire Agreement. This Agreement is the entire agreement between the parties.

10 Attomey Fees. In the event that either party is required to enforce the terms of
this Agreement in an adminjstrative or judicial proceeding, the prevailing party shall be entitled
to a reasonable attorney fee from the losing party

11. Bindmng Nature. This Agreement shall constitute a covenant which runs with the
land to which Protestant’s Water Right No. 51-10285 is appurtenant (1.e., the place of use listed
on Exhibit "A") and shall be binding on the parties and their successors and assigns. Upon
execution, Magic West shall cause a copy of this Agreement, including Exhibit "A", to be
recorded with Elmore County.
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DATED THIS /§ day of Alnsgel . 1999.

EICHHOLZ.AGR

AGREEMENT - 3

PROTESTANT

Cho b t) 6 b

Enzgﬂeth Eichholz

MAGIC ST, INC.

S e

Rog/m/c;r;es, President




STATE OF IDAHO )

Jss.

County of Ay;dots )

On this ? day of 4’2&@4 » 1999, before me, a Notary Public, in and

for said County and State, personally appeared ROGER JONES, known or identified to me to

be the President of MAGIC WEST, INC., the corporation that executed the foregoing instrument,
and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
B seal the day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing at:

My commission expires: &

AGREEMENT - 5




EXHIBIT

IH THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IH AMD FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) * PARTIAL DECREE PURSUART TQ DISTR
) LIR.C.P. 54(b) FOR ICT ¢
Case No. 39576 ) TW{N Fal 'C"‘)RT
) Water Right 61-10285 ~LLS €O,
s
NAHE & ADDRESS: ELIZABETH EICHHOLZ
PO BOX 311 ~
GLENNS FERRY ID 83623
SOURCE : GROUKDWATER
QUANTITY: 0.04 CFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL HOT EXCEED 13,000
GALLONS PER DAY.

A

- 798 JiH 30 py

PRICRITY DAYE: 03/09/1921
POINT OF DIVERSION: TO5S R10E 532 SWNUNE Within ELHORE County
PURPOSE AND
PERIOD OF USE: PURPQSE OF USE PERIOD OF USE QUANTITY
DOMESTIC 1 HOME 01-01  12-31 0.04 crs
PLACE OF USE: DOMESTIC Within ELHORE County
T05S R10E $32 HWNE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADHMINISTRATION OF THIS WATER RIGHT:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A
DETERHMINATION OF HISTORICAL BEMEFICIAL USE.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the abave judgment aor order, it is hereby CERTIFIED, in sccordance
with Rule 54¢(b), 1.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the abave judgment or order shall be a final

judgment upon which execution may issue and an appeal may be taken as provided by the Idahe Appellate Rules.

QANIEL C. HURLBUTT, JR.
PRESIOING JUDGE
Srake River Basin Adjudication

PARTIAL DECREE PURSUANT TO 1.R.C.P. 54(b)
Water Right 61-1028%

PAGE
JAN-15-19




RECEIVED
SEP 05 2013

WATER RESOURCES
WESTERN REGION

AGREEMENT

THIS AGREEMENT is entered into between MAGIC WEST, INC,, an Idaho corporation
("Magic West"), and FRED MACKEY, an individual residing in Glenns Ferry, Idaho ("Protestant").

WHEREAS, Magic West has filed Application for Permit No. 61-07724 with the Idaho
Department of Water Resources; and

WHEREAS, Protestant owns a well from which he is entitled to divert ground water for
domestic and/or stockwater uses, pursuant to Section 42-111, Idaho Code; and

WHEREAS, Magic West's Application for Permit has been protested by Protestant; and

WHEREAS, the parties desire to resolve the protest pursuant to murtually agreeable terms and
conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

1. Mitigation of Water Shortages. In the event of future shortages in Protestant's

domestic and/or stockwater supply, Magic West agrees to take one or more of the following steps,
as necessary to provide Protestant with an adequate supply of potable water:

(a) pay Protestant the cost of installing a pump in Protestant's well and pay a lump sum
to the Protestant equal to the present value of 25 years worth of electrical charges for electrical
power necessary to pump water from Protestant's well;

(b) pay Protestant the cost of lowering the existing pump, if any, in Protestant's well
to a sufficient depth and pay a lump sum to the Protestant equal to the present value of 25 years
worth of electrical charges resulting from the new pumping level; provided that, Magic West shall
only be required to pay for the difference in electrical charges, if any, resulting from lowering the
pump; provided further that Magic West shall agree to lower the pump at such time, if ever, that the
pumping level comes within 30 feet of the pump bowls, as monitored by the Idaho Department of
Water Resources;

© pay Protestant the cost of having water supplied by the City of Glenns Ferry,
including any applicable hook-up fees and a lump sum equal to the present value of 25 years worth
of City water payments; provided that, Magic West shall install a storage tank sufficient to supply up
to 20 head of cattle, if necessary, as per the Idaho Department of Water Resources® standard
allowance for livestock watering; provided further that this agreement shall be contingent upon the
City of Glenns Ferry’s adoption of a resolution agreeing to hook the Protestant up to the City’s water
supply, if necessary;
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{d) pay Protestant the cost of drilling and adequately equipping a new well; provided
that any existing equipment owned by the Protestant may be used to equip the new well, if
practicable, and further provided that Magic West shall not be required to pay electrical charges
associated with the use of any new well; or

(e) provide Protestant with another source of potable water.

2. Notification and Verification. Magic West shall provide for one or more of the above

mitigation alternatives upon notification from the Protestant that the Protestant is receiving an
inadequate supply of water for his domestic and/or stockwater needs. Magic West shall have the
right to verify any alleged water shortages before providing mitigation, including the right to enter
into or upon Protestant's premises after reasonable notice.

3. Amount of Water. Magic West shall only be required to provide Protestant with the
amount of water actually required for Protestant's domestic and/or stockwater needs. In no event
shall the Protestant be entitled to receive more than the quantity authorized for domestic and
stockwater uses under Section 42-111, Idaho Code (i.e., 13,000 gallons per day), from all available
sources. Magic West does not guarantee that the water provided will be of any particular
temperature and the Protestant understands and agrees that any water provided by Magic West may
or may not be low-ternperature geothermal water.

4, Withdrawal of Protest. Upon execution of this Agreement, Protestant agrees to
simultaneously execute a Withdrawal of Protest in the matter of Application for Permit No. 61-

07724. Upon execution by Protestant, Magic West will cause said Withdrawal of Protest to be filed
with the Idaho Department of Water Resources and properly served.

5. Future Applications. The Protestant agrees not to protest, intervene in, or appear as
an adverse witness in, any application for permit, permit amendment, transfer, water bank rental, or

other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide water
for Magic West's Glenns Ferry food processing plant or the cogeneration plant located at the plant
site.

6. Spake River Basin Adjudication. The Protestant agrees not to file any objection,

response, motion to participate, motion to alter or amend, or notice of challenge regarding any of
Magic West's claims or recommendations in the Snake River Basin Adjudication.

7. Delivery Calls. The Protestant agrees not to file a petition for delivery call with the
Idaho Department of Water Resources, or to initiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water rights.

8. Term. This Agreement shall remain in full force and effect until such time that Magic

West, its successor(s) or assign(s) may choose, if ever, to permanently shut down the Glenns Ferry
plant.
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9. Entire Agreement. This Agreement is the entire agreement between the parties.

10.  Attorney Fees. Inthe event that either party is required to enforce the terms of this
Agreement in an administrative or judicial proceeding, the prevailing party shall be entitled to a
reasonable attorney fee from the losing party.

11. Binding Nature. This Agreement shall constitute a covenant which runs with the land
to which Protestant's domestic and/or stockwater use is appurtenant and shall be binding on the

parties and their successors and assigns. Upon execution, Magic West shall cause a copy of this
Agreement to be recorded with Elmore County.

DATED THIS _(; _day of &47/ , 1999

PROTESTANT

S e d B

Fred Mackey — /

MAGIC WEST, INC.

pate Z@w«/

Roger %nes, President

MACKEY.AGR

AGREEMENT - 3




STATE OF IDAHO )

Jss.

County of _Ufmimg )
On this &]4_'3 day of Mk » 1999, before me, a Notary Public, in and for
said County and State, personally appeare ROGER JONES, known or identified to me to be the

President of MAGIC WEST, INC., the corporation that executed the foregoing instrument, and
acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

.-
P RTUALLL I

£ e
N ~ 2 ""/,,

» UnistieD- Dhopatr

NOTARY PUBLIC FOR IDAHO

) 5L Residing at:\{ b Qoo
R U L My commission exp |
1o _ s

- © o ¢ ¥ Y
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STATE OF IDAHO )

SS.
County of Uy )

On the () day of ﬂ | ]Q% , 1999, before me, a Notary Public, in and for
said County and State, personally appeared ¥RED MACKEY, known ot identified to me to be the
individual whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

Otz Phoypiitig

o ] NOTARY PUBLIC FOR IDAHO
ey . Residing at:, 7t o lp
: ?f 2 My commission expires: 1/505/
~ ,:_} 3 (' ‘{
315223
" ELMORE COUNTY, IDAHO ss
Request of
Time__10: A

Yy
Date_ ¥ Y \Qew IO i\°1':) 4
GAIL L. BEST Becorder

ey e

Deputy
Fea %[? :

-
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THIS AGREEMENT is entered into between MAGIC WEST, INC,, an Idaho corporation
("Magic West"), and EDWARD T. POTUCEK, a single man residing in Glenns Ferry, Idaho
(hereinafter "Potucek" or "Lessee™) and GARY N. NELSON and NANCY NELSON, a married
couple residing in Hagerman, Idaho (hereinafter "Nelsons” or "Owners"),

WHEREAS, Magic West has filed Application for Permit No. 61-07724 vath the Idaho
Department of Water Resourees; and

WHEREAS, Nelsons are the owners of Water Right No. 51-10331, 2 domestic and stock
water right evidenced by a Director’s Report recommended to the Snake River Basin
Adjudication ("SRBA") Court by the Idaho Department of Wates Resources, a copy of which is
attached hereto as Exhibit "A"; and

WHEREAS, Potucek has amended the SRBA Claim for Water Right No. 51-10331 to
include irrigation as a purpose of use; and

WHEREAS, Potucek ig the lessee of the property to which Water Right No. 51-10331 is
appurtenant; and

WHEREAS, Magic West's Application for Permit has been protested by Potucek: and

WHEREAS, the parties desire to resolve the protest pursuant 1o mutually agreeable terms
and conditions.

NOW THEREFORE, in consideration of the mutual promises below, and other good and
valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows;

A, DOMESTIC AND STOCK WATER
1. Mitigation of Current Domestic and Stock Water Shortages. In order to mitigate

the current domestic and stock water shortage under Water Right No. 51-10331, as recommended
by the Director and set forth in Exhibit "A", Magic West agrees to:

(a)  install a new pump or make any rating changes necescary for the current pump to
produce 9 gallons per minute on a sustainable basis;

(b)  design and install a domestic and stock water system to msure delivery of water
to the domestic and stock water places of use set forth in Exhibit "A":

(¢}  install a separate electrical service and pay the electrical charges for electrical
power necessary to pump water from the well to the domestic and stock water places of use set
forth m Exhibit "A"; and :

(d)  provide for fiture repairs or replacement of the pump, as necessary.

AGREEMENT - |

om

N <

| 22
¢ s
=

65 8

WATER RESOURCES
AGREEMENT WESTERN REGION

THan Yo e X




-y o~ R N .Y “ SeS LD e} iz lbke L Lu D

2. Muitigation of Future Domestie and Stock Water Shortages. It 1 expected that the
measures set forth in paragraph A.1 above will be sufficient to provide the required domestic and
stock water. However, in the event of future shortages in the domestic and stock water supply,
Magic West agrees to take one or more of the following Steps to insure an adequate supply of
domestic and stock water:

(8)  lower the pump in the well to a sufficient depth to provide a sustainable flow of
9 gallons per minute and pay additional electrical charges resulting from the new pumping level:

(b)  amrange to have water supplied by the City of Glenns Ferry and pay any applicable
hook-up fees and City water payments; provided that, Magic West shall install a storage tank
sufficient to supply up to 150 head of cattls, if necessary, as per the Idaho Department of Water
Resources’ standard allowance for livestock watering; provided further that this agreement shall
be contingent upon the City of Glenns Ferry’s adoption of a resolution agreeing to hook the
Owners’ property up to the City’s water supply, if necessary; :

(¢)  dnll and adequately equip a new well and pay the electrical charges necessary to
pump water from the new well; provided that any existing equipment may be used to equip the
new well; or

(d)  provide another source of domestic and stock water.

3, Curtailment by Mapic West. If Magic West is unable to insure a source of

domestic and stock water by any means, Magic West agrees to curtail its use under Permit No,
61-07724, and any other water right permit or license owned by Magic West, ag necessary to
insure an adequate supply of water from the well for actual domestic and stock water needs, If
the well does not respond to Magic West’s curtailment in a manner sufficient to provide the
required domestic and stock water, Magic West shall not be prohibited from diverting water
under Permnit No. 61-07724, or any other water nght permit or license owned by Magie West,

B. IRRIGATION WATER

1. itdigation of Irrigation Water Shortages. In the event that Water Right No. §1-
10331 is decreed by the SRBA Court to authorize imgation as a purpose of use, Magic West
agrees to provide additional mitigation as follows:

(8)  modify the existing domestic and stock water System, or design and install a new
system to insure delivery of domestic, stock and irrigation water to the places of use in Exhibit
“A" and in any decree entered by the SRBA Court for Water Right No. 51-10331,

(b)  install a separate electrical service, if necessary, and pay the electrical charges for
electnical power necessary to pump water from the well to the domestic, stockwater and irrigation
places of use set forth in Exhibit "A" and in any decree entered by the SRBA Court for Water
Raght No. 51-10331; and

o ". .. [luture repairs or replacement of the pump, as necessary.

AGREEMENT - 2
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2. Mitigation of Putire Irriga Water Shortages. It is expected that the mieasures
set forth in paragraph B.l above will be sufficient to provide the required irrigation water.
However, in the event that Water Right No. 51-10331 15 decreed for irrigation use, and in the
further event of future shortages m the irrigation water supply under Water Right No. 51-1033 1,
Magic West agrees to take one or more of the following steps to nsure an adequate supply of

frrigation water:

(8)  lower the pump in the well to 2 sufficient depth to provide the flow rate and
annual volume included in any decree entered by the SRBA Court for Water Right No. 51-10331
and pay any additional electrical charges resulting from the new pumping level,

(b)  drill and adequately equip a new well and pay the electrical charges necessary to
pump water from the new well; provided that any existing equipment may be used to equip the
new well;

(¢)  pay the electrical charges for pumping and delivery of other irrigation water rights
appurtenant to the same place of use, including mnstallation of a pew electrical service, if

Necessary; or

(d)  provide another source of irrigation water.

3. Limitations on Mitigation of Irriga ater Shortages. It is understood and
agreed that the irrigation place of use claimed in the SRBA for Water Right No. 51-10331 has,
or may have, surface water rights from the Snake River appurtenant to it and Magic West will
not be required to provide mitigation for irrigation use when other irrigation rights are being used
to provide for irrigation of the place of use decreed under Water Right No. 51-10331. In
addition, if the Director of the Idaho Department of Water Resources-establishes a reasonable
ground water pumping level for the well, Magic West will be required to pravide mitigation for
irrigation water shortages under this agreement only if the pumping level in the well drops below
the established reasonable ground water pumping level.

4. Curtailment by Magic West. If Magic West 1s unable to insure a source of
irrigation water by any means, Magic West agrees to curtail its use under Permit No. 61-07724,
and any other water right permit or license owned by Magic West, as necessary to insure an
adequate supply of water from the well for actual imgation needs. If the well does not respond
to Magic West's curtailment in & manner sufficient to provide the required irrigation water, Magic
West shall not be prohibited from diverting water under Permit No. 61 -07724, or any other water
right permit or license owned by Magic West.

C. GENERAL PROVISIONS

1. Notification and Verification Magic West shail provide mitigation pursuant to this
agreement upon notification from the Owners or Lessee that an inadequate supply of water 15

being supplied for actoal domestic, stock or ingation needs. Magic West shall have the right
to verify any alleged water shortages before providing additional mutigation, including the right
to enter into or upon the premuses after reasonable notice.

AGREEMENT - 3
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2. Amount of Water, Magic West shal] only be required to provide the amount of
water needed for actual domestic, stock and irrigation needs. In no event shall the Owners of
Lessee be entitled to receive more than the quantity included in Exhibit A" op any decree issued
by the SRBA Court, from all available sources. Magic West doeg not guarantee that the water
provided will be of any particular temperature and the parties understand and agree that any water

provided by Magic West may or may not’bc low-temperature geothermal water.

3, Withdrawal of Protest. Upon execution of this Agreement by Magic West, Potucek
agrees to simultaneously execute a Withdrawal of Protest in the matter of Application for Permit
No. 61-07724 and immediately file the Withdrawal with the Ydaho Department of Water
Resources.

4, Future Applications. As long as mitigation is provided by Magic West pursuant
to this agreement, the Owners and Lesges agree not to protest, intervene in, or appear as an
adverse witness in, any application for petmit, permit amendment, transfer, water bank rental, or
other proceeding that may be initiated by Magic West, or anyone else, which seeks to provide
water for Magic West’s Glenns Ferry food processing plant or the cogeneration plant
located at the plant site.

5. Delivery Calls. As long as mitigation is provided by Magic West pursuant to this
agreement, the Owners and Lessee agree not o file a petition for delivery call with the Idaho
Department of Water Resources, or to mitiate, or participate in, any judicial or administrative
action seeking curtailment of Magic West's water riphts,

6. Term. This agreement must be fully executed by the parties before 5:00 p.m, on
Friday, May 14, This agreement shall become effective upon final approval of Application for
Permit No. 61-07724 by the Idaho Department of Water Resources and Magic West shall perforim
its duties under the agreement within sixty (60) days of said approval. This Agreernent shall
remain in full force and effect until such time that Magic West, its suceessor(s) or assign(s) may
choose, if ever, to stop diverting water under the permit,

7. Entire Agreement. This Agreement is the entire agreement between the parties.

8. Attotney Fees In the event that any of the parties is required to enforce the terms
of this Agreement in an administrative or judicjal proceeding, the prevailing party or parties ghall
be entitled to a reasonable attomey fee from the losing patty or parties,

9. Binding Nature. This Agreement shall constitute a covenant which runs with the
land to which Water Right No, 51-10331 is appurtenant (i.e., the place of use listed on Exhibit
A" and any decree issued by the SRRA Court) and shall be binding on the parties and their
suceessors and assigns. Upon execution, Magic West shall cause a copy of this Agreement,
mcluding Exhibit "A", to be recorded with Elmore Connty,
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ELMORE COUNTY, IDAHO 8%
Request of LESSEE

Date Y10y 26,1999

GAIL L BEST, Recorder

l/( Deputy
Fe 2.7.40

dward T. Potucek

%G‘? EST,.INC.
C/%‘W”A %}‘/‘/

Roger Jones

Edward T, Potucek hereby agrees to execute and file a written Notice of Withdrawal of
his protest to Application for Permit No. 61-07724 with the Idaho Department of Water
Resources upon execution of the above agreement by Magic West, even if the Nelsons
("Owners") do not sign the above agreement prior to 5:00 p.m, on Friday, May 14,

PROTESTANT

Q % 5740-99
ﬂ%??ﬁmcek/ " Date !

POTUCEK.AGR
AGREEMENT - §




STATE OF IDAHO )

for said County and State, personally appdired EDWARD T. POTUCEK, known or identified

IN WITNESS WHEREOF, I have hereunto st my hand and affixed my official
seal the day and year in this certificate first above Written.

Residing attWonmnFomy, UwneCo
My commission expires{ 2o ,/20

u !
! !
e ihiry,
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STATE OF IDAHO )

. )ss.
County of {;M;W; )

On the £  day of » 1999, before me, a Notary Public, in and
for said County and State, personally appeared GARY N. NELSON, known or identified to me
to be the individual whose name is subscribed to the within instrument, ang acknowledged 16 me

that he executed the same.

IN WITNESS WHEREOF, I have hereunto st my hand and affixed my official

seal the day and yesr in this certificate first above written.

tace Mo

NOTARY PUBLIC FOR IDAHO
Residing at; Mas . TH
My commission‘éxpires: |- |4-2005

On the 3% day of _May + 1999, before me, a Notary Public, in and
for said County and State, personally applared NANCY NELSON, known or identified to me
to be the individual whose name is subscribed to the within instrument, and acknowledged to me

that she executed the same,

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my offieial
seal the day and year in this certificate first above written.

’/ﬁm&wzt“

NOTARY PUBLIC FOR IDAHO
Residing att
My commission éxpires: /= =300
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STATE OF IDAHO )
Jss.
County of )

On this f[_ﬂ day of | mgﬁ » 1999, before me, a Notary Public, in and
for said County and State, personally appeired ROGER JONES, known or identified to me to
be the President of MAGIC WEST, INC., the corporation that executed the foregoing instrument,
and acknowledged to me that such corporation executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my officjal
seal the day and year in this certificate fivst above written.

NI IKITEN.
S NoTARY P
IR ARV 7, Restding at:, [
§ “ [ ] 2
\ o 7 My commission expir
SaniatY Sy
S
3 (IR
NI R
d":" + ‘\' I:‘\:Q.
) {J‘;‘F o .
'. TITAL A
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SRBA - DIRECTORS REPORT Page ] of )

LPORT 51-10331
—

- IHNTQ72 IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

CTORS

- Retumn to SRBA Home Page

Right Number: 51~10331
Narne and Address: EDWARD ¢ POTUCER
- JANE POTUCEK
PO BOX 537
GLENNS FERRY, ID 83823
Source: GROUNDWATER
Quantity: .10 CFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000
GALLONS PER DAY.

— Priority Date: 06-01-1889
Diversion Point: 7055 R10E 832 NESENE Within Elmore County
— Purpone and
Period of Use: Purpose of Use Period of Use Quantity’
Domestic 1 HOME 01-01 TO 12-31 .04 CFS "
Stockwater 01-01 TQ 12-31 .06 CFs
Place of Use: Stockwater Within Elmore County
T05S RLOE 8§32 SENE
- Domestic Within Elmore County
TOS5S RIQE 532 SENE .

Other Provisions Necessary for Dafinition / Administration of this Water Right:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE.

Explanatory Material: Basis of Claim ~ Beneficyal Use

PARCEL NQ, RP 05510E321850
- STOCKWATER, 150 RANGE

Retum to SRBA Home Page

http//204.200.61.121/D511033 1 XX HTM 4moing
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9/3/13 Water Right Report

PECTYYED
e 05 2013
Close } WATER RESOURCES
' WESTERN BERION

IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report

9/3/2013

WATER RIGHT NO. 61-7724

Owner Type Name and Address
Current Owner/IDAHO FRESH PAK LLC
C/O LEO HERBERT
357 CONSTITUTION WAY
IDAHO FALLS, ID 83402-3538
(208) 754-8194
Original Owner MAGIC WEST INC
PO BOX 475
RUPERT, ID 83350
(208)436-3126

Priority Date: 09/27/1996
Status: Active

Source %Tributarv
GROUND WATER;

To §Dive rsion Rate Volume

|
g §
12/3110.67 CFS §
Total Diversion | § 0.67 CFS |

Beneficial Use%From;
INDUSTRIAL %1/01 %

Location of Pomt(s) of Diversion:

wanarirhar idahn navanne /EvQearrh/RinhtR annrtA. | aan?RacinNiiimhar=R1& San nenraliimher=7724&SnlitSiiffix= R TvnewrWaterPermit=True 113
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Water Right Report

 GROUND WATER|SWSE|Sec. 29| Township 05S[Range 10E[ELMORE County

Place(s) of use:

Place of Use Legal Description: INDUSTRIAL ELMORE County

Township Range Section Lot Tract Acres Lot Tract Acres Lot Tract Acres Lot Tract Acres

05S

I0E (18 NESW SESW
SWSE SESE

19 NENW SENW
NESW SESW
NWSE SWSE
29 SWSE
30 NWNE SWNE
NENW SENW

Conditions of Approval:

1. 1046

2. 1051

4. 067

Right holder shall comply with the drilling permit requirements of Section 42-235, Idaho Code.

Any license issued by IDWR pursuant to the right or portion thereof for the use of trust water is
subject to a term review of 20 years after the date of this approval to determine availability of water
for the use and to re-evaluate the public interest at the end ofthe term.

The limit on maximum rate of diversion and annual pumped volume under this right when combined
with Right 61-7189 and any other water right authorized to use the same point of diversion shall not
exceed 0.67 cfs nor 338.0 afa.

The right holder shall measure and annually report the volume of ground water diverted and used
pursuant to this permit and any other water right authorizing use of the same point of diversion and/or
other pertinent hydrologic and system information as required by Section 42-701, Idaho Code.

In accordance with applicable law, the right holder is responsible to ensure that pumpage under this
approval does not directly lower the hydraulic head in any domestic well drilled and in use prior to
March 29, 1978, requiring modification to the well or pumping system, unless the right holder provides
reasonable compensation or mitigation to the prior right holder.

In accordance with applicable law, the right holder is responsible to ensure that pumpage under this
approval does not reduce the water available under any prior right so as to cause material injury to the
holder of the prior right, as determined by the Director, unless the right holder provides compensation
or mutigation to the prior right holder.

The Director retains jurisdiction to require the right holder to provide purchased or leased natural flow
or stored water to offset depletion of Lower Snake River flows if needed for salmon migration
purposes. The amount of water required to be released into the Snake River or a tributary, if needed

wakarsirdier idaha navdonne IEUQanrsh/RDinhHD nnartA | AannDRacinhbimsbhear— 240 Qs imne Al limsbhme— 77540 O it i 0T st Almd s it b T oo ~ia



9/3/13 Water Right Report

for this purpose, will be determined by the Director based upon the reduction in flow caused by the
use of water pursuant to this permit.

Use of water under this right may be affected by a series of agreements executed in March and May
8. 0f 1999 between the right holder and individuals or entities initially protesting Application for Permit to
Appropriate No. 61-7724.

The place of industrial use authorized by this approval in Sections 18, 19 and 30, T5S, R10E
describes land upon which wastewater may be applied for irrigation purposes to satisfy water quality
requirements. Water diverted under this approval shall not be used for irrigation unless the water is first
used in the food processing plant as authorized by this water right.

Industrial use is for the Glenns Ferry food processing plant including the existing cogeneration
operation.

9. 'WDS8

10.

Dates:

Proof Due Date: 09/01/2005
ProofMade Date: 07/18/2005
Approved Date: 08/27/1999
Moratorum Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date: 09/27/1996
Protest Deadline Date:

Number of Protests: 0

Field Exam Date::

Date Sent to State Off:

Date Received at State Off:

Other Information:

State or Federal:

Owner Name Connector:
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False

[Close ]
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