RECEIVED
NOV 12 2013

Fredric W. Price DEPARTMENY OF
Water Rights Specialist WAERAESOURCES
U.S.D.1, Bureau of Land Management

Idaho State Office

1387 S. Vinnell Way

Boise, Idaho 83709-1657

(208) 373-3831 phone

(208) 373-3839 fax

fwprice @blm.gov

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF LICENSE NO. 17-
07154 IN THE NAME OF ZELDON NELSON

CASE NO. 17-07154

)
)
) PETITION FOR RECONSIDERATION
)
)

On October 29, 2013, the Idaho Department of Water Resources ("IDWR") issued a
License No. 17-07154 to Zeldon Nelson. The United States of America, Department of Interior,
Bureau of Land Management ("BLM") respectfully files this Petition for Reconsideration
regarding issuance of License No. 17-07154 pursuant to the IDWR rules of procedure, IDAPA
37.01.01.740.02.

On August 21, 2013, Mr. Nelson filed an Application for Amendment for Licensing
Purposes ("Permit Amendment") with IDWR just prior to issuance of the License on October 29,
2013. The Permit Amendment sought to change the Place of Use ("POU") element by adjusting
the acres within several POUs and by adding a new POU (i.e. previously unclaimed) described in
T14S, R30E, S29, SESW (BLM). The new POU that was added by the Permit Amendment is
entirely owned by the BLM. Mr. Nelson is not authorized to conduct irrigated agricultural use of
BLM land. There was no opportunity to review the Permit Amendment for protest purposes

because the amendment was not advertised and therefore there was no notice given to water
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users (See the evolution of the POU element in Exhibir I to the Affidavit of Fredric W. Price).

BLM respectfully requests that IDWR issue an Amended License removing the POU
described in the T14S, R30E, S29, SESW (BLM) because Mr. Nelson is not authorized to
conduct irrigation agricultural use of federal public land.

Under state law a water right cannot be established in trespass (see In Re General
Determination of Rights to Use of Surface and Ground Waters of Payette River, 107 Idaho 221,
687 P.2d 1348, 1353 (1984); Lemmon v. Hardy, 95 Idaho 778, 519 P.2d 1168 (1974); Reed v.
Morton, 480 F.2d 634 (9th Cir. 1973); Jones v. Mclntire, 60 Idaho 338, 91 P.2d 373 (1939);
Bachman v. Reynolds Irrigation Dist., 56 Idaho 507, 55 P.2s 1314 (1936); Bassett v. Swenson, 51
Idaho 256, 5 P.2d 722 (1931); Short v. Praisewater, 35 Idaho 691, 208 P. 844 (1922); Rabido v.

Furey, 33 Idaho 56, 190 P. 73 (1920); and King v. Chamberlin, 20 Idaho 504, 118 P. 1099

(1911)).

Respectfully submitted,

wm/ Fredric W. Price
Subscribed and s 0 before me this 12th day of November, 2013.

Witnessed by my hand and official seal.

R % racy A. Haflley

§ ‘N " F“Y ... - ]
§07 & s % Notary Public in and for the Stafe of Idaho
$xiY 0 308 Residing at: _Meridian, Idaho
AR NiTi My Commission Expires: _08-22-2015
Y “ p 09,\».... s‘t's. y Commission Expires 0

"o "9000'..0 ‘\‘e
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CERTIFICATE OF SERVICE

T HEARBY CERTIFY that on November 12, 2013, I served a true and correct copy of the
foregoing PETITION FOR RECONSIDERATION; LICENSE NO. 17-07154 by placing the
document in the United States Mail in Boise, Idaho, postage paid, and addressed as follows:

Original to:

Gary Spackman, Director
IDWR, State Office

322 East Front Street
P.O. Box 83720

Boise, ID 83720-0098

Copies to:

Zeldon Nelson
37777 West Juniper RD
Malta, ID 83342

Karen M. Kraus, Range Technician

Danny K. Miller, Realty Specialist
U.S.D. I, Bureau of Land Management
Pocatello Field Office
4350 Cliffs Drive
Pocatello, ID 83204

Me of Person Serving Documents
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RECEIVED
NOV 12 2013

DEPARTMENT OF
WATER RESOURCES

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF LICENSE NO. 17- )

07154 IN THE NAME OF ZELDON NELSON ) AFFIDAVIT OF

) FREDRIC W. PRICE
)

STATE OF IDAHO )

) sS:
COUNTY OF ADA )

I Fredric W. Price, being of lawful age, and having first been duly sworn, do depose and
state:

1. My name is Fredric W. Price. The following statements are based upon my personal
knowledge. My present position is that of Water Rights Specialist for the United States,
Department of Interior, Bureau of Land Management (“BLM?”), Idaho State Office.

2. Attached hereto as Exhibit 1 are true and correct copies of portions of official
business records of IDWR (i.e. pages 2, 6, 7, 8 and 9) obtained by me. Ihave marked up the
IDWR records in red for illustrative purposes.

Page 5 of Exhibit 1 is a true and correct copy of BLM's Master Title Plat ("MTP"). The
MTP is an official business record of BLM and is the United States' official Record of Title. It is
a graphic display of township survey data, and is drafted from information abstracted, compiled,
and composed from the latest approved U.S. Government Survey Plats, survey field notes, and
protraction diagrams. It describes the locations of United States property, aliquot parcels, and

government surveyed "lots."

Pages 3 and 4 of Exhibit 1 are maps that I have prepared to illustrate where the irrigation
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shapefile for License No. 17-07154 is located relative to federal public land. BLM land is
shaded in yellow. According to Oneida County Tax Parcel Data, the boundary line between
privately owned land and federal public land coincides with the quarter-quarter ("QQ") lines

depicted on these maps using Geographic Coordinate Data Base ("GCDB") data.

/edric W. Price

Subscribed and sworn to before me this 12th day of November, 2013.
Witnessed by my hand and official seal.

\\“‘““l'{."."’o

SN HAp, v, MHarRla o
§ ~ ..oon..fé’,"‘o' /“-“r * =
:g-c’.-"' ARY ™, * racy A. H@ey J

§ 3 % o
i~ :-‘. 20 .’g H Notary Public in and for the State of Idaho
it - 3§ i Residing at: _Meridian, Idaho
% eSS My Commission Expires: _08-22-2015
”o, J’]: 'o....ﬂ’.\QY:s
"."4 E 0? “‘\
LTI
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CERTIFICATE OF SERVICE

I certify that on November 12, 2013, I served a true and correct copy of the foregoing
AFFIDAVIT OF FREDRIC W. PRICE; LICENSE NO. 17-07154 by placing the document
in the United States Mail in Boise, Idaho, postage paid, and addressed as follows:

Original to:

Gary Spackman, Director
IDWR, State Office

322 East Front Street
P.O. Box 83720

Boise, ID 83720-0098

Copies to:

Zeldon Nelson
37777 West Juniper RD
Malta, ID 83342

Karen M. Kraus, Range Technician
Danny K. Miller, Realty Specialist
U.S.D. I, Bureau of Land Management
Pocatello Field Office
4350 Cliffs Drive
Pocatello, ID 83204

[’/wﬂwjure of Person Serving Documents
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EXHIBIT 1
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17-07154 License 10-29-2013
Page 1 of 2

State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 17-07154

Priority:  January 10, 2003 Maximum Diversion Rate: 4.85 CF8S
Maximum Diversion Volume: 1,166.1 AF

itis hereby certified that ZELDON NELSON

37777 WEST JUNIPER RD

MALTA ID 83342 has complied with the terms and conditions of the
permlt, issued pursuant to Application for Permit dated January 10, 2003; and has submitted Proof of
Beneficial Use on March 18, 2013; and a water right has been established as follows:

SQURCE
GROUND WATER

ANNUAL
BENEFICIAL USE PERIODOF USE  DIVERSION RATE DIVERSI
STOCKWATER 01/01 to 12/31 0.02 CFS 0.6 AF

IRRIGATION 04/01 to 10/31 4.85 CFS 1,165.5 AF
| .
GROUNDWATER  SEWSWHX Sec. 32 Twp 14S Rge 30E, B.M. ONEIDA County

ELACE OF USE: STOCKWATER
Twp Rge Sec

NE NW l swW I SE
ualmxnms:&u:lmlmsg NEINW|SW] BE Nilmlﬂ&ls.ﬁi Totsls
148 30E 29 | | 13
i

14S 30E 32 || X I ||
IRRIGATION
Twp Rge Sec swW

NE | NW SE |
NE INWISW)] GE | NE I NW | 5w | BE uﬁlmlmlnjuﬂmlmu:lmm
145 30E 28 | 220 350 17.0 400 39.0 39 |~ 192.0

!
148 30E 28 | | BLM Ja0 |3:|.o 38.0 400 1130
143 30E 32 | 400 400 40.0 400| 140 e.ol 7.0 320] 400 400 380 200] 3850

Total Acres: 671

1. Rights 17-7008B, 17-7089 and 17-7154 when combined shall not exceed a total diverslon rate of

6.20 cls, a tolal annual maximum irrigation diversion volume of 2348.5 af at the field headgate, and
the irrigation of 671 acres.

2. This right when combined with all other rights shall provide no more than 0.02 cfs per acre nor more
than 3.5 afa per acre al the field headgate for imigation of the lands above.

The License describes a POU in T14S, R30E, S29, SESW
which is BLM land.
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17-07154 Application for Permit 01-10-2003
Page 2 of 2

1. Description of place of use:
a. if water is for irvigation, indicate acreage in each subdivigion In the tatnlation below.

b. If water is used for other purposes, place a symbot of the use (example: D for Domestic) In the corresponding place of use
below. See instructions for standard symbols.

lslpel 28] | | 1 | (zolao] laolus[weluol | | /80
123 ol |yo|wo] 420
29 S
32 14814g |40 |40) jo /o3| af te |Saltgldol 158 | HOT
3 D Dlp f5)
|

Total number of acres to be irrigated %é 7 D 7
10, Dm:ﬁb! Iv other water rights used for Ea same purpcéses as dascribed abjve. L ) : 7‘ 7d0 g ﬁ -

11. 8. Who owns the propesty at the point of diversion? arqe L. / \
b. Who owns the land to be irrigated or place of usa? i ¢ ) v
c. l{ the property |s ownad by a pe applicant to
this filing: .S -

12. Remarks:

gap clearly (danlilying lhe proposed point of diversion,
plaua of use, section #, township & range. (A phomcopyola USGS 7.5 minute topograp gle map is p d

BE IT KNOWN that the undersigned hereby makes this applicalfon for permit to appropriate the public waters of
the State of l[daho as hereln set forth.

2eceive¢l by Date I {
‘ea § Recelpted b
>ublication prepared by [

Sublication approved

The Application for Permit does not list a POU in T14S,
R30E, S29, SESW (BLM).

w‘c‘;

.,
¢ 92
“t ,__,"'.'?
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17-07154 Advertisement

AFFIDAVIT OF PUBUICATION

STATe GFiDAKQ )

)ss

COUNT CF ONED, )
Krisiine Q. Smiih, bedn dely swem, dezosas anc szys
Trat she is the cuclisher of THE IGAKG ENTZSFEISE 2 wealty
newsgacer published 2t Malzd, in the Caunty ¢f Cnecz znc Stata
of Idzho; that said newscaper has been 2né g in generel creulz-
tion in the czunty gicrasaic, end In the vicinily of Malac: ihat the
acvertisement, 3 czoy of which is atached 2810, was cutiiahed
in szid newsparer once 3 wesk far cansecutive wesks
in the recular and antira issue cf said newsozper cuning the pe-
ficd ef time of pubicztion, and was published in the newspacer
precer gad nat 3 sueclement; that szic newszaper hes besn =s-
tablished and reguizry putfiched for mers than savanty-aicht czn-
secutive wesks pricr io the cata of firg; subkezticn of saic acver-

lisament,

Euch naifca was ucusne- in ife issug beginning with
1210 2nc ancing with

the issue cz ’/ ’5 M

T \““unnum,,,,
STATE OF IDAKC ) SasAD ’//,,
) \\\\ \'.._...-....,. &, ,,’
5 ,- -, z
COUNTY OF ONE'Ca ) § Fworay A G
3

rdendi’e" io me o e .he pe'sqn whesa ndﬂmmﬁgﬁé@- ia the
within instrument, anc Seing by me st culy swern, dectares that
the siztements thermin are true, ang acknowledced o me thet she
axecuted the same,

. 1

Resid‘ngatc‘c £ /t/‘&,oouo\ @—D

My cammissicn expires: . 2-5-CR

A

veantiea me pub-
tic walers me Id:huo:

Mnmmzzl_-:_.-ﬁ ;

Palnf(s) of Divs lon-
814 (1!153 R?GE. rtiENEIDA

County

Soures GROUND WATER

gl.% ;gpuexnon 04/01 To 10/
ufwrocxwmsn 01/01 To

23 0.
;.’T:!ll el 0: 0, k CF8
T s
T158 RISE 811 NENW
Number of Acres 48 . .
Permits wil ba aub]oelh llj prlor

water rights. Protasts may bp
‘submittsd based bn the criterla
‘of 8ec 42-203A, idaho Code.
promx agllzul tho I
of nb e flled
:llh thd IlEonlor, op:.;;“‘ wmm;
Baource, Eastern R
N Skylll:: Or 8ip A, Idaho Falla
lD i‘.ull together wlm a pm-l

tﬂf .00 for each. i
llon on of bafofe Fobma.ry 24,‘
2003. The protestant must also
senda copy of the protast to the

KARL 4 BREHER, Qirector
Publishied an Februbiry 8 and 13,

fdb\m -pﬂw-) Hibve
b
llc waters d‘mpn“ of Idaho:
ZELDON NELBON
37777 WEBT JUNIPEH RD
MALTA 1D 8334,
Poldit(s) of n’!EBw 832
T148 R30E and  SWSE 829
T148 RA3J0E, onenbA coun!y
aourco QROUND
1\;"2}3” O‘N s
04/01 10/31 9.8
BTOCKWATERQ 01/01 To
12/31 0.02 CF8

SWNE BENE NENW 8
NESW 888w NESE N
SWSE BESE

Number of Acres 707 .
Place Ol Use: BTOGRW \TER
T148 RIOE S20 BWBE

48 Rsosvesa NENW BENW

Pmnmﬁw:ilh wbg:n: Io all prl:l
wat uy be
submied bhsed o 104 Staria

glh\ho 3 "6! s
esoUrce, eglon,

N Dr Bt A, dahi

N Sk r 8 4, dahs !
foe of $25,00 for applica-

llanqnqr‘bmn |
2003 The pro! umiau{M !
“MN:PYM pm-mom‘

LJ DREHER Dlrecior
Published on Fcbluuyeand 13,

L. #2071 2/8-2/13-03-2T

The Advertisement does not list a POU in T14S, R30E,
$29, SESW (BLM).
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17-07154 Permit 04-17-2003
Page 1 of 2

Stata ot Idanho
Department of Water Resources

Permit to Appropriate Water

NO. 17-07154
Priority:  January 10, 2003 Maximum Diversion Rate: 8.85 CFS
This Is to certify, that ZELDON NELSON
37777 WEST JUNIPER RD

MALTA ID 83342
has applied for a permit to appropriate water from:

Source: GROUND WATER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION
STOCKWATER 01/01 to 12/31 0.02 CFS
IRRIGATION 04/01 to 10/31 8.85 CFS

CATION OF POINT(S) OF DIVERSION:
GROUND WATER SEYSW?, Sec. 32, Twp 14S, Rge 30, B.M., ONEIDA County
GROUND WATER SWYSEY, Sec.29, Twp 14S, Rge 30E, B.M., ONEIDA County

PLACE OF USE: STOCKWATER

Twp Rge Sec NE J NW | sSwW SE |
NE |NW|SW | SE | NE | NW | SW| SE| NE | NW | SW | SE | NE | NW ] SW | SE | Totals
14S 30E 29 | | 1 X |
148 30E 32 = X X : X X = I
P USE: |RRIGATION
Twp Rge Sec NE | Nw ] sw SE |
NE | NW [ SwW | SE|NE|NW|SW|SE|NE|NW|SW] SE | NE | NW | SW | SE | Totals
14S 30E 28 ] 200 20.0 120.0 40.0 40.0 40.0 : 180.0
14S 30E 29 { I 40.0 40.0 40.0= 120.0
14S 30E 32 :40.0 40.0 400 40.0} 10.0 10.0:28.0 .01 400 40.0 400 40.0f 407.0

Total Acres: 707.0

-

Proof of application of water to beneficial use shall be sub
Sublject to all prior water rights.

Right holder shall comply with the drilling permit require
applicable Well Construction Rules of the Department.
4. Project consltruction shall commence within one year frgm the date of permit issuance and shall
proceed diligently to completion unless it can be showyf to the satisfaction of the Director of the

Depariment of Water Resources that delays were dug to circumstances mwblch pemit holder
had no control. AuriLviZ O

The Permit does not list a POU in T14S, R30E, 529, SESW
(BLM).

tted on or before May 01, 2008,

wn

nts of Section 42-235, Idaho Code and
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17-07154 Application for Amendment 08-15-2013

Page 1 of 2
Page 1 State of idaho AUG 2 1 2013
Depariment of Water Resources Deparimen! of Waler Rzsou
PLI N FOR A ME! Easlem Region
{For Licensing Purposes)
WATER RIGHT NO. 17-07154
Date of Priority: January 10, 2003 Maximum Diversion Rate: 4.85 CFS

Maximum Diversion Volume: 1,16E.0 AF

Comes now ZELDON NELSON
37777 WEST JUNIPER RD
MALTA ID 83342

and represents to the Director of the Idaho Department of Water Resources that he is the owner and
holder of Permit to Appropriate the Public Walers of the State of idaho No, 17-07154, and requests that

the permit be changed as follows:
Source: GROUND WATER
BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
STOCKWATER 01/01 to 12/31 0.02CFS 0.8 AF
IRRIGATION 04/01 to 10/31 4.85 CFS 1,165.5 AF
LOGATION OF POINT(S) OF DIVERSION:
GROUND WATER SE1/4SW1/4 Sec. 32, Twp 14S, Rge 30E, B.M. ONEIDA County
STOCKWATER
Twp Rge 8Sec NE | Wy l swW I SE
NE |NW ISW|SE|NE INWISW] 86 | NE INWISW | 86 | NE INW | SW | 85 | Iotals
14S 30E 29 || ] I| X
148 30E 32 || b I| Il
IRRIGATION
Twp Rpe Bec NE l NW swW SE l
NE[NWISW|SE]NE[NWISW| SE | NE INWISW | SE | N2 I NW | 8W ] SE | Totals
148 30E 28 l| 220 380 17.0 400 390 39.0 |~ 1820
14S 30E 20 | | 240|330 380 w.tj 1130
148 30E 32 | 40.0 40.0 40.0 40.0| 140 80 70 32.0] 40.0 400 360 200 3860

Total Acres: 671

Permit holder agserts that no one will be injured by such ge/and that such change will be mads at
permit holder's own risk. Signedthis _ /S  dayof Au ,20/3

NeQsy,

(Signature)

The Application for Amendment introduces the POU
described in T14S, R30E, S29, SESW (BLM). This

Application for Amendment was not advertised.
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