RECEIVED

_ OCT 23 2014
Robert L. Harris, Esq. (ISB #7018) Department of Water Resources

rharris@holdenlegal.com Eastern Region
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

P.O. Box 50130

1000 Riverwalk Drive, Suite 200

Idaho Falls, ID 83405

Telephone: (208) 523-0620

Facsimile: (208) 523-9518

Attorneys for Marshall Todd and Norma Perkes

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR STIPULATION FOR
TRANSFER NO. 79006 IN THE NAME OF WITHDRAWAL OF PROTESTS

MARSHAL AND NORMA PERKES

THIS STIPULATION FOR WITHDRAWAL OF PROTESTS (this “Stipulation™) is
made and entered into as of the day of , 2014, by and between Marshal
Todd Perkes and Norma Perkes, husband and wife, of 2790 N. 3325 W., Moore, Idaho 83255
(hereinafter collectively “Perkes”), Joel S. Andersen of 2791 N. 3375 W., Moore, Idaho 83255
(hereinafter, “Joel Andersen™), Jason Joel Andersen of 2791 N. 3375 W., Moore, Idaho 83255
(hereinafter “Jason Andersen”), Kirby A. Jensen of 2781 N. 3375 W, Moore, Idaho 83255
(hereinafter “Jensen™), and Don Cain, Sr., P.O. Box 827, Moore, Idaho 83255 (hereinafter
“Cain”). Perkes, Joel Andersen, Jason Andersen, Jensen, and Cain may hereinafter collectively
be referred to as the “Parties.” Joel Andersen, Jason Andersen, Jensen, and Cain may hereinafter
collectively be referred to as the “Protestants.”

RECITALS:

A. Application for Transfer No. 79006 (hereinafter, simply “79006™) was filed by Perkes
with the Idaho Department of Water Resources (“IDWR”) pursuant to Idaho Code § 42-
222 in order to correct an oversight in the Snake River Basin Adjudication process by
adding a well owned by Perkes, which is located in the SESENW, Sec. 5, 4N, 26E, to



G.

Perkes’ water rights.! 79006 also initially proposed to “stack” Perkes’ water rights to
provide flexibility in the management of their water supplies so that all of Perkes’ water
rights could be diverted from any of his wells and used within a permissible place of use.
The spreadsheet attached as Exhibit 1 hereto summarizes Perkes’ intended changes to his
water rights if 79006 was approved as filed.

Three of Perkes’ water rights (34-7096A, 34-7097A, and 34-7223—hereinafter, the
“Exchange Rights”) are subject to two exchange agreements, the first of which was
originally entered into between Boyd and Sandra Burnett, J. Doyle and Katherine Jensen,
and Kirby and Sharon Jensen (a copy of which is attached as Exhibit 2), and the second
of which was entered into between Mitchell D. and Elaine R. Sorensen and J. Doyle and
Katherine Jensen (a copy of which is attached as Exhibit 3). The exchanges were
administratively approved by IDWR under Exchange Nos. 2354 and 34-0032A, copies of
which are attached hereto as Exhibits 4 and 5 respectively. The Exchange Rights are
diverted from wells located on Joel Andersen’s and Jason Andersen’s property, and are
legally described as the NESWSE, Sec. 8, 4N, 26E and NWSENW, Sec. 17, 4N, 26E
(hereinafter, collectively the “Exchange Wells™).

Generally speaking, the exchange agreements provided that surface water owned by
Jensen would be exchanged for ground water developed by Burnett and Sorensen, subject
to the specific terms and conditions of the exchange agreements.

Two of Perkes’ other ground water rights (34-7035A and 34-7122A) are not subject to
the exchange agreements, and are diverted from wells located in the NESESW, Sec. 5,
4N, 26E and NENWNW, Sec. 8, 4N, 26E (hereinafter, collectively the “Non-exchange
Wells™).

However, all of Perkes’ ground water rights—as well as a surface water right (34-
622A)—share a common place of use that necessitated inclusion of all of the water rights
in order to amend the place of use of all of the rights.

The exchange agreements were partially modified in a manner adjudicated and described
in the Findings of Fact and Conclusions of Law from Case No. CV-96-19 in the Seventh
Judicial District in and for Butte County (the “Herndon Decision”), a copy of which is
attached hereto as Exhibit 6. For purposes of understanding one of Perkes’ motivations
for 79006, it is important that Conclusion of Law No. 4 in the Herndon Decision
determined that Sorensen was responsible for reversion of the well water under the
agreements if reversion becomes necessary. (“However, the evidence at trial shows that
Sorensens should be responsible for the reversion of the well water, if it becomes
necessary.”).

Through a settlement agreement entered into after the Herndon Decision, Perkes was

! The oversight was that Perkes understood that listing a point of diversion once in a quarter-quarter section would
cover multiple wells within that quarter-quarter section. IDWR practice is to list the legal description of the point of
diversion once for each well located within the quarter-quarter section.
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substituted in for Mitchell and Elaine Sorensen as parties under the exchange agreements,
and the exchange agreements remain in full force and effect, as partially modified by the
Herndon Decision. Jensen eventually sold most of his farm to Joel Andersen and Jason
Andersen, subject to the exchange agreements.

Because the exchange agreements are binding on successors-in-interest, the current
parties to the exchange agreements are Perkes, Joel Andersen, Jason Andersen, and Kirby
and Sharon Jensen.

Since Perkes became party to the exchange agreements, it was discovered that he has
been over-charged for power costs by an estimated amount of approximately Eight
Thousand Six Hundred Seventeen Dollars and Eighty-five Cents ($8,617.85).

Because it is Perkes’ responsibility to provide for the reversion infrastructure, one of
Perkes’ motivations to amend the Exchange Rights through 79006 is so they could
become available for diversion through the Non-exchange wells in the event the surface
water rights identified in the exchange agreements “became unavailable for any reason.”
See, e.g., Exhibit 3 at p. 3.

Joel Andersen, Jason Andersen, and Kirby Jensen protested 79006 because of their
concern that 79006 would impact the exchange agreements. They each objected to the
Exchange Rights being authorized for diversion from the Non-exchange Wells.

Cain also objected to 79006, and asserted that “[w]ater is being taken from the Upper
Valley to a Lower Portion of the District. This will take water from the Upper Valley
with no chance of recapture to our aquafer [sic]. Protest for water conservation for the
upper Lost River Valley.”

After discussions between the Parties, and in lieu of participating in administrative
hearings provided for under Idaho law concerning 79006, the Parties hereby agree as set
forth below, the result of which is withdrawal of the Protestants’ protests and issuance of
an approval for 79006 consistent with the terms of this Stipulation.

AGREEMENTS:

Stipulation Does Not Modify the Exchange Agreements. This Stipulation does not
modify in any way the terms and conditions of the exchange agreements, as amended by
the Herndon Decision, described in the recitals above.

Modification of Application for Transfer 79006. 79006 originally sought to modify
Perkes’ water rights in the manner set forth on Exhibit 1. The Parties hereto agree to
partially modify what was originally sought by Perkes under 79006 such that Perkes’
water rights will contain the elements set forth on the summary attached as Exhibit 7
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which does not permit diversion of the Exchange Rights from the Non-exchange Wells or
the diversion of the Non-exchange Rights from the Exchange Wells, concerns voiced by
Joel Andersen, Jason Andersen, and Jensen. This Stipulation shall serve as the
instruction to IDWR to modify 79006 accordingly.

Conditions To Be Included in Final Order Approving 79006. IDWR shall include the
following conditions, in addition to any others that may be included by, in the final order
approving 79006:

a. A standard IDWR condition regarding measuring devices, such as this: “The
right holder shall maintain a measuring device and lockable controlling works of a
type approved by the Department in a manner that will provide the watermaster
suitable control of the diversion.”

b. A standard IDWR condition regarding permissible place of use, such as this:
“This right is limited to the irrigation of a specific ___ acres within the 620 acre
place of use authorized by this right in a single irrigation season. The specific

acres to be irrigated by the right holder are shown in the electronic shape
file associated with this right in the geographic information system component of
the water rights database maintained by the Department. Before changing the

acres to be irrigated within the 620 acre place of use, the right holder shall
submit a new land list and representative electronic shapefile or map to the
Department prior to the irrigation season in which the change will occur.”

Issuance of Proposed Order and Subsequent Withdrawal of Protests. The Parties
shall instruct IDWR to issue a proposed order including the conditions (or condition in
substantially the same form) as set forth in Paragraph 3 herein. The Parties shall have
fourteen (14) days thereafter to object to the language in the proposed order by filing
notice of such objection with IDWR if the proposed order does not fully comply with the
terms and conditions of this Stipulation. If no objections are received within the fourteen
(14) day time period, the protests of the Protestants shall be deemed withdrawn, and
IDWR shall thereafter issue a final order approving 79006 consistent with this
Agreement.

Past Power Over-charges. Perkes does hereby release, acquit and forever discharge
Joel Andersen, Jason Andersen, and Kirby Jensen and their respective spouses, if any,
and their respective officers, directors, shareholders, employees, agents, affiliates,
successors and assigns, of and from any and all past, present, or future claims, rights,
damages, demands, obligations, actions, causes of action, claims or demands, and any
other claims for expenses and compensation of any nature whatsoever, which Perkes has
had, now has or may hereafter have against any of them, which relate to or arise from
past over-charges for power costs from the time when Perkes became a party to the
exchange agreements as described in Recital I above. In exchange therefore, Joel
Andersen, Jason Andersen, and Kirby Jensen agree that Perkes will not be billed power
costs of any kind (i.e., share of power use, demand charges, etc.) for 2014 given the
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unavailability of the exchange surface water (Water Right Nos. 34-14230, 34-14231, 34-
14228, and 34-14229) for most of the 2014 irrigation season.

Perkes Waiver of Reversion for 2014. Despite the unavailability of the exchange
surface water, and in further exchange for the agreements contained in this Stipulation,
Perkes hereby agrees to waive the right of reversion under the exchange agreements for
the 2014 irrigation season only (which ends on October 31, 2014).

Reservation of Rights. The Parties agree and acknowledge that this Stipulation only
resolves the protests to 79006, and that the Protestants reserve all rights to protest other
applications for transfer or any other proceedings that may be initiated in the future.

Reliance Upon Statements/Integration and Merger. The Parties hereto specifically
acknowledge that they were represented by counsel in this matter, and agree that other
than as is set forth herein, they have executed this Stipulation without relying upon any
statements or representations written or oral, as to any statement of law or fact made by
any other party or attorney. The Parties to this Stipulation have read and understand the
Stipulation, and warrant and represent that this Agreement is executed voluntarily and
without duress or undue influence on the part of or on behalf of any party. This
Agreement represents the sole entire and integrated Stipulation by and between the
parties hereto, and supersedes any and all prior understandings or agreements whether
written or oral except as specifically provided herein.

Successors and Assigns. This Agreement shall be binding upon and shall inure to the
benefit of each Parties’ officers, directors, shareholders, heirs, successors and assigns,
and shall be specifically enforceable.

Waiver and Modification. No provision of this Agreement may be waived, modified, or
amended except by written agreement executed by all of the Parties hereto.

Enforcement and Interpretation. This Stipulation is a valid and binding obligation of
the parties, and their successors or assigns. It shall be admissible and enforceable
according to its terms, and venue in any subsequent action shall rest within the State of
Idaho. This Stipulation is subject to interpretation in accordance with the laws of the
State of Idaho.

Counterparts. This Stipulation may be executed in counterparts, each of which is
deemed an original but all of which constitute one and the same instrument. The
signature pages may be detached from each counterpart and combined into one
instrument.
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“PERKES”

Marshal Todd Perkes and Norma Perkes

W&, !ém E”‘a
By: Robert L. Harris, of the firm Holden, Kidwell,

Hahn & Crapo, P.L.L.C.
Attorneys for Marshal Todd Perkes and Norma
Perkes

“JOEL ANDERSEN" AND “JASON ANDERSEN"

Joel S. Andersen and Jason Joel Andersen

By: James P. Speck, of the firm Speck & Aanestad,
P.C.

Attorneys for Joel S. Andersen and Jason Joel
Andersen

“JENSEN”

Kirby Jensen

“CAIN”

Don Cain, Sr.

G:\WPDATA\RLH\17604 Perkes, Todd\Settlement\Transfer Stipulation. FINAL doc
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“PERKES”

Marshal Todd Perkes and Norma Perkes

By: Robert L. Harris, of the firm Holden, Kidwell,
Hahn & Crapo, P.L.L.C.

Attorneys for Marshal Todd Perkes and Norma
Perkes

“JOEL ANDERSEN” AND “JASON ANDERSEN”

Joel S. Andersen and Jason Joel Andersen

7 P/

By: Jan;rés P. Speg, of the firm Speck & Aanestad,
P.C.

Attorneys for Joel S. Andersen and Jason Joel
Andersen

“JENSEN”

Kirby Jensen

“CAIN”

Don Cain, Sr.

G:\WPDATA\RLH\17604 Perkes, Todd\Settlement!\Transfer Stipulation. FINAL.doc
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“PERKES”

Marshal Todd Perkes and Norma Perkes

By: Robert L. Harris, of the firm Holden, Kidwell,
Hahn & Crapo, P.L.L.C.

Attorneys for Marshal Todd Perkes and Norma
Perkes

“JOEL ANDERSEN” AND “JASON ANDERSEN”

Joel S. Andersen and Jason Joel Andersen

By: James P. Speck, of the firm Speck & Aanestad,
P.C.

Attorneys for Joel S. Andersen and Jason Joel
Andersen

“JENSEN”

Tl

Kirl;y J ensgr{ /

“CAIN”

Don Cain, Sr.

G:\WPDATA\RLH\17604 Perkes, Todd\Settlement\ Transfer Stipulation FINAL.doc
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“PERKES”

Marshal Todd Perkes and Norma Perkes

By: Robert L. Harris, of the firm Holden, Kidwell,
Hahn & Crapo, P.L.L.C.

Attorneys for Marshal Todd Perkes and Norma
Perkes

“JOEL ANDERSEN" AND “JASON ANDERSEN”

Joel S. Andersen and Jason Joel Andersen

By: James P. Speck, of the firm Speck & Aanestad,
P.C.

Attorneys for Joel S. Andersen and Jason Joel
Andersen

“JENSEN”

Kirby Jensen

“CAIN”

G:\WPDATARLH\17604 Perkes, Todd\Settlement! Transfer Stipulation FINAL.doc
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EXHIBIT
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: B THIS AGREEMENT, by and between BOYD BURNETT and
R SAYDRA BUENETT, Husbaud and Wife, hereinafter called "Well
Iuj:flh Ownars", and J, DOYLE JENSEN and KATHERINE K. JENSEN, Husband
I © end VWife, and RIRSY JENSEN ang SHARON W. JENSEN, Husband and
Wife, hersinafter called "Decree Oimers";
WITNESSETH:

For and in consideration of the mutuel covensnts

i - . and agreements herein contained, the pavties agrse to exchange
f - use of certain irrigation Water Rights bereinafter dascribed.
> TERY AND RENEWAL OPTION,

The term of this Agreemant ghall be fifteen (15)
years from the date of this Agreement, and shall be renewable
for an additbnal 15 year term, or terms, at the option of either
of the parties, by glving Notice of exercise of option at least
fifreen (15) days prior to the expiration of this agreement or
any renawal hereof.

WATER RIGHTS EXCHANGED:

Decree Owners are the owners of the following
Decresd Irrigation Water Rights in Big Lost River:

143 inches with a priority of 5/20/84;
6% 8B inches with a priority of 3/20/84

The use of which rights are hereby transferred to Well
Owners for the texm of this Agreement and any renewals hereof.

Well Gwners shall drill and equip with pump and
motor, an irrigation well, o be located on Decrse Owners'
Properry at a site approximately ;::zfggz ast of the Northwest

Cormer of the Southeast Quarter of the Northwest Quarter (SEXNW),

R
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Section 17, Township 4 North, Renge 26 IEaét,. Boise Meridian,

and further shell make applicatiops for Water License from the
Stare of Ydaho for irrigation water ro be produced by said well,
and transfer to Decree Ownexrs all right to the use of said Water
and Water Right for the term of this &gn??e;ut, and any renawals

hguof. in 8 minimum amovat of / 76 - . ?.ner"s inches.
EXPENSES ALLOCATED:

Well Owners dgrea Co pay all costs of drilling,
equipping, repairing and maintaining the well described above,
end all costs of delivery «£ the Decreed Water from che point
of diversion west of the North boundary of the aforedescribed
Southeast Quarter of the Northwgst Quarter (SEATWX) to Well
Ownera' point of use,

Decreg¢ Owners agree to pay the anuual cost of
delivery of .the Decreed Water to the above described point
of diversion, i.s., charges of Big Lost River Irrigation Dis-
trict and Watermsster Tax Directly related to the delivery

of the warer.

The pﬁtie& agree ro pay the cost of electric
power charges for the eleccric Py wor in the fallow%w
proportion: Well Owners: EE__ ; Decree Owmers: ¥ 0
EFFECT OF FAILURE OF WATER SUPPLY;

In the event the water supply from the well shall
be interrrupted by failure of the well, pump, motor, or other
cauge, the right to use of the Decree Weter shall revert
to the Decree Owners, provided, however, that if said failure
is of short durarion, the righf to use the Decree Water shall
not 80 revert, if well owners shall vse their best efforcs
to repalr the well, pump, motox or other cause,

In the event of complete, ixreparable failure

of che well, the righc to use of the Decves Witer shall rewerr

Page 2 - Memo Agxee.
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to the Decree Owners, snd this Agresment shall be termingted, 5
In the event the Decroed water shall become un~

available for any reason, the Decree Owners shall use all .

reasonable efforcs to supply Well Owners with an alternative

source of irrigation water. If Decres Owners are unable to o

Provide such alternative source, the right to use ths well R - j_f'

water shall reverl to Well Owners during such failure of the

Decreed water,

OPTION TO PURCHASE:

At the termination of this Agreement, whether by
expiracion or by mutual Agreement, the Decrse Ownews shall have
the option to pur ge the yell, pump, motor and water licensg
from Dbg&ug; ers. The purchase price shall be the fair market
value of the well, PUmp, motox and associated equipment, less
the now current faiy market value of a certain colymn and motor
owned by Decree Owaners, snd to he ysed by Well Owners in equip-
Ping the wall. '

GRANT OF EASEMENT: - ¢
T = Le ot % B66-
By this Agreement, HeiT Owflors J. DOYLE JENSEN and

KATHERINE K. JENSEN bereby grant to Well Owners easemeuts and
rights of way on, over and scrogs the North boundary of the
Southeast Quarter of the Northwast Quarter (SEXEWX), Section 17,
Township 4 North, Range 26, East Boise Meridian, as follows:

An essement and right of way of sufficient
size for the Well Gwners to construct, drill,
equlp, rvepair, rteconstyuct, maintain and operate
the irrigation well referzed to gbove, which vod 7
Easement shall be located approximataly &
feet from the Northwast corner of tha said South-
8ast Quarter of the Northwest Quarter (SEXNWY),
at ¢ site mutuslly gelected by the parties.

Au easement and right of way aloqg the said
Worth bowndary from the County road east to the
said xight of wa —for ingrees; egress amd-con:

- struction of ap alectrical power lime to service
the eleceric Pump motor.

Page 3 - Memo Agree.
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These easements ghall continug 8o long as this
Agreement shall be in effect, and shall continue thereaftq.r
50" long as Well Owners maintain the well, unless the Decree

- Owners shall elect to purchase the well, under the "Option To

Purchase."' clause.. above.. In the event the Decree Owners do
'exgrcise and perform the Option to Puichaae upon termination
of thr_a Lease, rhese easements at;d rights of way shall im~
‘mediately terminate, |
BINDING UPON HEIRS AND SUCCESSORS:

' This Agreement shall be binding upon the heirs,
assigns and successors in interest of the parties hereto.

IN WITWESS WHEREOF Tha parties herets have hereunto

set their hands this /7 “Yay of M , 1976.

(—acé’%
oy¢/Burdett b
urnett

WELL OWNERS

=

aron W, {Jensen
DECREE OWNERS

STATE OF IDAHO )
5.

County of Butre )

On this.'th!-day of &% _+» 1876, before me,
the undersigned, a Notmry Public in an or said State, personally
appeared BOYD BURNETT and SANDRA BURNETT, knowm to Mme to be the
Persons whose names ara subseribed to the within instrument, and

acknowledged to me that they ezecuted the same,
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ADURSDUM TO MEMORANDYM AGRERMENT,
RE: HATER EXCHANGE AND EASEMERT
THIS ADDERDWY, To that certain Memovandum Asremt:
Rer Water Exchange and Easement, by and batween BUID BURNETT -
and GARDRA BURNETT, Husband and Wife, therefn snd herein "Nall
Owners”, and J. DOYLE JENSEN and CATHERINE ¥, JENBES, Husband
and Bifs, end XIRBY JRNGEN apnd SHARON W, JENSEN, Husband and
Wife, thefain and herein "Decres Ownaxs",
HWITNEISETH
The parties agraa that ths provipion in the afore-
nancigned Memorandum Agreement, entiried "TERM ASD RENEWAL
OFTION:", Page 1 of said Memorandma, shali be, and 18 xeviced
to ra2ad as follows:
"TERM ARD g.gtz_&gl. OPTION: The texrw of this
AgTeemant o e Forty (A0) years fram the
date of this Agreement, and shall be renewable
for additlonal tarms of fifvean (15) years, at
tha option of edther of the partiea, by glving
totice of exeraise of option at leagt £ifreen
(15) days prier to the txgirnuon of thie agrpe-
ment o any renewal hezeof."
In all other xespacts, the said Memorandun Agreeman
vemains iz full force and affect, '
10 WITNESS WHEREOF, The partias harsto have hezeunto
set thatr hands the /P2 day of June, 1976,
\'!I ’
) Ynott
et lXnd

VELL OFNERS

Paga 1 - Addendem
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 WATPR EXCHANGE ARD EASEMERT |
, THIS AGREEMENT, by and between MITCHELL D. SORENSEN and
LY ELATNE R. SORENSEN, Husband and Wife, hereinaftex called
¢ "Well Owners”, and J, DOYLE JRNSEN and CATHERINE ¥. JENSEN,

Husband and Wife, hereinafter called "Decree Omers":
WITNESSETBH:

Por and in consideration of the murual cweaénts and

agreements herein contained, the parties agree to exchange

TERM AND RENEWAL OPTION: iy Jw
o
The term of this Agreement shall be ftFmeen (#5) years

from the date of this Agresment, and shall be renewsble for

use of certain irrigation Water Rights hser%igéf?: described.
ety

an adéitional 15 yesr term, or terms, at the option of
either of the parcies, by giving Notice of exercise of
option at least fifteen (15) days prior to the expiration of
this agreement or any repewal hereof.
WATER RIGHTS EXCHANGED:

Decree Owners are the owners of the following Decreed

Irrigation Water Rights in Big Lost River:
80 inches with priority of 5/20/84,

The use of which rights are hereby transferred to Well
Owners for che term of this Agreement and sny renewals
nereof,

Yell Owmers shall drill an irrigacion well, to be
Locaced on Dacree Owners' property at @ site in the Northeast
cosner ¢f ths Sourhwast Quarter of the Souctheast Quarter,

Sactlon 6. Towmship 4 Yorch, Range 26 East, Doise Heridian,

2nd Turzhes shell maxe spplications for Warer License from
the Stace of Idzhe for irrigation wacer ro be produced by
Tzpa 1 - irnes. Uater Ixchange L Cesewant
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said well, and transfer’to Dacree Ownirg @

L.

‘ . . e - B ¢ .o
use of said Water and Water Rightfox. fo of ‘this. -

. . X th.€ . )
agreement, and any-renewdls hereof, :Lnaf'mnmamﬁ of .

1.6 e.f.0.
EXPENSES ALLOCATED:

The costs of construction, reconstruction, repair amd

Py wd
. .

I AR
right’ to tHe. 7

maintenance of the well, pump, motor and sssociated electrical

equipment, and the costs of ownership and use of the water
shall be divided as follows:

1.  The cost of drilling, cas and pouring the
pump pad shall be paid byu::ge Vell Owner.

2. The cost of the pump, motor, and associated
electrical controls shall be paid by the
Decree Ownerx.

3. The cost of the electrice) transmission line to
the pump, and all electrical charges shall he
divided equally between Well Qumer and Decree
Owmer,

4.  All costs of repair, maintenance and replacement
0f the well, pump, motor, and electrical equip-
ment chall be divided equally between Decxzee
Owoner aud Well Owner.

5. Decree Owner ghall pay the opexation and
waintenance charge lavied against his land
by Bi§ Lost River Irrigation District, for the
80" of Decreed Water, and Well Owner shall pay
the ditch rider and watermaster charges for
delivery of the Decreed Water.

6. Any other costs ghall be divided equally
between the paxties.

EFFECT. OF FATLURE OF WATER SUPPLY:

Ip the event the water supply from the well shall be
interrupted by failure of the well, ﬁump. motor, or other
cause, the right to use of the Decrea Water shall revert to
tae Dacreq Owmars, provided, however, that if said faulure
Ls of shor: duration, che right to use the Decree Water
shall not so raewvert, but Hell Owmers shall use their best

eZforcs o have the cause of the failure repaired at the

earilest possisie time.

Fage I - Mgrew. Veter Exchange i Ezsement
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Page 1 - Agres, Warer Exchange & Easement

In the event of the complete, irreparable failure of
the well, the right to use of ~he Decree Water shall revert
to the Decree Owners, and this Agreement shall be terminated.

In the event the Decreed Vater shall become unavsilable
for any reason, the Decree Owmers shall use all reasonable
efforts to supply Well Owners with an altermative source of
irrigation water. 1f Dacree Owners ara unable to provide
such alternative source, the right to use the well water
shall revert to Well Owners during such failure of the
Decreed Water,

OPTION TO PURCHASE:

At the termination of this Agreement, whether by
expiraction or by mutual agreement, the Decree Owners shall
have the option to purchase the well, and Well Owners share
of the pump, motor, and electricel accessores, and Water
License from Well Owmers., The puxrchase price shall be the
then fair market value of the well, and one-half of the them
market value of the pump, motor and accessories,

GRANT OF EASEMENT:

By thic Agreement, Dacree Owners J, DOYLE JENSEN and
CATEHRINE K, JENSEN hereby gzaut to Well Owners sasements
and rights-of-way on, over, and across the North boundary of
the Southeast Quarter of tha Northwest Quarter (SEANWY),
Section 17, Township 4 North, Range 26, East Bolse Meridiam,
as follows:

sioe for the oLl Oesoes so- enetcast. geill,

She Tiriaeion wei) cararrad to sbove. in the Nk

corner of SWASEY, at a sits murually selected by
tha parties.

An essement and right-ofway along the said
Horth boundary from the County road to the said
right of way foxr imgress, egress amnd construction
of an electrical power line to service the electric
Purp wotor,

Page 3 - Agree, Vater Exchange & Easawment
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Page 2 - Agree, Warer Exchange & Easement

Thesa easements chall continue $o long as this Agreement

sball be in effect, and shall continue cheresfter so long as
Well Owners maintain the well, unless the Decrpe Ownexs
shall elect to purchase the well, undar the "Option to
Purchase™ clause abova. In the event the Decree Owners do
exercisa and perform the Option to Purchase upon termination
of the Lease, these eagemants and rights-¢f-way shall immediét:sly e
terminace.
BINDING UPON HEIRS AND SUCGESSORS:
This sgreement shall be binding upon the heirs, asaigns

and successors in interest of the parcties hersto.

IV WITNESS WHEREOF The partias hereto have hereunto set

their hands thic T¢_ day of Bppuceded 1979.

aine K. Gorensen
WELL OWNERS

STATE OF 1DAHO )
: 88,
County of Butte )

On this 3J_ day of%; 1979, before me, the
wdersigned, & Botary Publie and for ssid State, personally
appeares J, DOYLE JE and CATHERINE K. JENSEN, known to
me 0 be the persons whose names are subscribed to the '
within instrument, and acknowledged to me that they exacuted
the same.
e _ _____ 1IN WITHESS WHEREOF, I have hereunto sat my hand and
atfixed my ofFiclal seal, the day end yesr in this certi- —
- fim first above written. CL

\' .-.. {1‘ /‘ I . ., . . __- - - r
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HMenttfication Ko, 34-0093
Exchunge No. 2384
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STATE OF IBAHO
DEPARTMENT OF RECLAMAFION

APPLICATION YOR EXCHANGE OF WATER AP -sUVEit:
Ammm = Destirihe e vater Fight unfer ik you wish to exdhange water R
1. Rame of Right Holder_J. Doyla Jensen

MWMMM : : :
mm""m 8. and

mb%LmMﬂmmm
o .

ve._Abbott end Cthery , Duted_5-15-1925 LS. Metciet
Court, Comty of Batte & Guster . Fully describe decres

b. Permit, Hoense, or Cleim No, . in fhe records of the Department of !
Beolamation,

3. Source of water Big Lost Biver iributary to__ ginke —
(ame of dresm or souree)

4. Duteof Priovity of Bight  5~20~1884 i
5. Ammtofmm 2. 1.60 cfs e.f. 8. and/or
acre fest/aommn

w—m—m— —%ﬁ—
o) T — T

7. Iauumdmddhardogis 3 82 %ofBectin &

M———-s_._; Bengo 26 ~ ,B.M, m_m“_cm E
A(H!ﬂm..lmhﬂadfdtma!m, # any : i

Waim-!suadiur

8, Lands frrigated or place of use;

[ ™ . s ) Ty

- = v |sewia] sevi] s | smve [ived ] mna [ [ ey Py mlm.lm m| T

| 26x | 8 ' 40 | 40 80

b —

| |
- |
Yotal number of acres fo he mw_.__._i'_‘l




]

b. Fermit; Yicanse, or Claim No._34-7223 . tn e records of the Department of

Eaclewmtton,

ERrHARGE _

. 1,60 o.i.5 and/or aare fect per anpwm of witer divertad at the
point desaribed in line 7 and Will be delyered infp  Moore Canal at 2 point in
@} BB }ofSectin & , Townshtp_ 5, Bamge 268 B.M.,
)

Coumnty; Addttions] yoints, if exy,

8. hllnﬂ!m 1.60  gof.8. dnd/er acre feat per annnr will be diverted
from 8 grownd-water soures ot point wifituthe_ 80} m _ } of Sectim 8,
Townskip L . ; Bange _ . 268 «BM., In_Entte Comty,

18. Explangtion liuhﬂ.tn.m:mmnummm'-m

for the
Lrigatim of Wis ands fn exsimugs for dacres vater from By lost River,

In fhe space below draw & setch : mmdmunaemm.
Mamwmmhmhmm%, irrigated, and the general location of your
OCOIveyINGg BystEm. Mdamoﬁatxbrmﬂmvmnhmﬂwpmwﬂam-

e s
—

eor




. o oo

__ Pully describe decres fmown )

b. Permif; licenss, or Glaim No. 347223 .___inthe records of the Department of
Bealavmstion,
ERCHARQE

u ___ L6 o.£.5 sl /oy aare fest per avmum of water diverted at the
polat dsscribed in 1o 7 end 'will be delivered into _owrs Canal 2t 3 poit o
B} 5 JofSestm 4 , Townshty 3, Wamge 26, B.u,,
m__ Bt Oannly; Adtitooa] potnis, 4 eng.

16, ToYeuthoredt 1.60 _o.f.s, mi/or acrp feat per axmum will be divarted
from 8 grupd-witer souree gte pitot wifiintie_ 8} @ JolSestim_p
Toumbdp &5, Baoge 6% JBML, In_mgtte Courty.

16. Explasstion Mitchell D. Sorenssn will driit a well on Yensen's for the

nﬂuﬂndmzﬁnmwmdmmmwm.

In tho sgioe below draw a sketch of divereion mderthe exchangs,
ﬂmnwﬂrsﬁmhmmmndhmdhmﬁm
oonFRyEnce Syslem. mmmmmmmmmmm—
!l o .
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SCALE: 2 Inches Equs! | Mils. Drow Plan by fak,




Ihﬂullln!htmmymbewwmm@ﬁdﬁthdmnwmh
made Bt 1y owa risk, The talbrmation ooutitned fo fals epplication 15 trus o he hest of my

1 mdmmmmwuhmnmmmmz_ I

sHring o

fugust , 18 80
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STATE OF BARO ' .
DEPARTICRNT OF RECLAMATION A TG-S\

APPLICATION FOR EXCHANGE OF WATER o
Amﬁnmr-mm&anm&mwm&mmwmw ;

b. Permit, Xdconss, or Claim No, _Mm tho rocords of the Demriment of
Beclamation,

8. Scires of water Big Lost River {ribulaxy to__efpnpe
(Name atrumuzsan-ue)

4. Dateof Priority of Right_ May 20, 1884
5. Amount of water o a, 4.52 ' o.f. 8, and/or

_ . b, aere foet/annum
6. Water is usad foy- Irrigation from %E a to_Noy, '_: ;
(Purpose) Day) {(Alontk-Dayy
' . from 10
(Farposcy {ilonth-Tay) onth-Tiay) .
7. Losstionof point of diverslonts S } Sg _} of Beation___4 '

Township 5N » Rangs 26 »B.M.,fn_ Bitte Com:
Mdiﬂoqn.lmddiverm. il any

8. Lands irrigated or plnco of use:
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+ Pully descete dowres (1l kngwn ) -

_ﬂ:;w;__ﬁam Teoords of the Department of

_ Rmmmmﬁm .

EXCHANGE

14, {1.52 o.f. 8 and/or nu-eﬁeatpsrammotvmadivmodatme
potut desaribed in line 7 and win fnto 01d $tah Copst. Camal ate pointin
S }HE _ME__# of Beotion Townshty_ 4N »Range 26E ., B.m
in_ Butte County; A dilitional points, if any

15. Inliea theveof  4.52 o,1,8. end/or nmfeatparanmmwﬂlhadlverl-
from ground water - atu point witin the__ SE AW 1oeBeotion 17
Township 4N
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RECEIVED FEB 2 3 198 C. HERNDON
_ % District Judge
IN THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF IDAHD
IN AND FOR THE COUNTY OF BUTTE

J. DOYLE JENSEN and CATHERINE
K. JENSEN, husband and wife;
KIRBY A. JENSEN and SHARON W.
JENSEN, husband and wife,

. Case No. CV-96-~19
Plaintiffs,

vs. FINDINGS OF FACT AND
CONCLUSIONS OF LAW

MITCHELL D. SORENSEN and
ELATNE R. SORENSEN, husband
and wife, »

Defendants.

I. INTRODUCTION
Plaintiffs J. Doyle Jensen and Catherine K. Jensen, husband
and wife, and Kirby A. .Jensen and.Sharon W. Jensen, husband and
wife, (Jensens) filed thig action against Defendants Mitchell D.
Sorénsen and Elaine R. Soransen, husband and wife, (Sorensens) to
collect past due (1991~1995) electrical charges owed by Sorensens

pursuant to written agreements between the parties.

Sorensens counterclaimed that Jensens owed them money for

damages for alleged crop losses.

EXHIBIT
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Sorensens dispute the exact amount owed for electrica]

charges;

losses.,

Jensens deny that they are responsible for any crop

On February 7, 1997, the Court demied both parties’ motions
for summary judgment.

However, the Court in its MEMORANDUM [ECISION AND QRDER RE:

* PRE-TRIAL MATTERS Tesolved the following issues (See: Idaho Rule of |

Civil Procedure [IRCP] 16[£]):

1.

Electrical fees are to be paid by both parties in
2 percentage to be established at trial.

Prejudgment interest cannot be readily calculated

and therefore will not be aﬁarded. Late payments,

-however, charged by the electrical coop are due

and owing by the parties in a sum or percentage to

be determined at trial.

Jensens must credit Sorensens for certain payments
made by Sorensens against the electrical bills and
watermaster fees. The amount to be credited will

be resolved at trial.

Sorensens are entitled to a creditor set~off
against Jensens share of delivery charges;

however, like the electrical :charges, allocation

rmmornr_ammmorm
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of the delivery charges present issues of fact for
trial,.

Thereafter, this matter came on for trial and Jengeng
Presented evidence on the issues raised in their verified

complaint, and Sorensens responded by offering proof on the issues
set forth in their comnterclaim.

| The Court has listened to the evidence, reviewed the documentsg
and proceedings, and cbserved the  credibility of the witnesses,
The Court now enters its findings of fact and conclusions of law
pursuant to Idaho Rule of Civil Procedure 52(a).

II. FINDINGS OF FACT

1 ‘The Jensens and the Sorensens are owners and operators

-of farm land situated in Butte County, Idaho, near Arco, Idaho, in
: the Lost River Drainage area, identified by the Idaho Department of

Water Resources (IDWR) as "Basin 34" or more formally as "Water

District #34."

2  The Jensen land consists of two contiguous farms: the
Kirby Jensen farm, 230 aé:res in the West half of Northwest quarter
(MANEY%) and the Northwest quarter (NW4) of Section 17, Townshi;;. 4
North, Range 26 East, Boisé Meridian; and the Doyle Jensen farm,
approximately 80 acres, in the West half of the Southeast quarter
(WSEM), Section 8, Township 4 North, Range 26 East, Boise
Meridian. = _— * .
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3 Sorensens own or lease approximately 90 acres of
contiguous irrigated fafm land. They lease 120 acres, more or
less, from Mitchell Sorensen's mother, in the Southeast quarter of
the Northeast quarter (SE'EM), and East half of the Southeast
quarter (B4SEM), Section 5, Township 4 North, Range 26 East, Boise
Meridian; the Sorensens own irrigated farm land, 860 acres, in the
East half (EM) of Section 34. and the West half (W) of Section 35,
Township 4 North, Range 25 East, B.M., and the Northwest quarter
(NWg), Section 2, and the North half of the Northwest quarter
(W44}, Section '3, Township 3 North, Range 25 East, Boise
Meridian; they lease of 40 acres of irrigated farm land from Kurt
P. Acor, in the West half (W4) of Section 35, Township 4 North,
Range 25 East, B.M.

4 Jensens and Sorensens are parties to exchange
applications submitted to IDWR in 1976 and 1979, and which were
subsequently approved.

5 On or about May 19, 1976, one 'of Sorensonsg’
predecessors in interest, Boyd Burnétt, with his wife, Sandra,
entered into a "MEMORANDUM AGREEMENT. RE: WATER AND EXCHANGE
AGREEMENT"  (“Exchange Agreement”) with Plaintiffs, Doyle,
Catherine, Rirby and Sharon Jensen. Under the Exchange
Agreement, Burnett appropriated a groundwater right, drilled a
well on the Kirby . Jensen farm to -provide for sprinkler
irrigation. Burnett could theri use water available in the Moore

FINDINGS OF FACT AND CONCLUSIONS OF LAN 4



Canal under Jensens' decreed surface water rights, through the

Crossover Ditch and the Timberdome Canal system for his farm op
Bra Flats.

6. A fipal application for exchange of the water rights
was filed with and approved by IDWFR and the exchange has been in
place ever since. Prior to the 1985 irrigation season. Sorensens
succeeded to the interests of Burnett under this 1976 exchange

agreement.

7. On or about March 30, 1979, the Defendants, Sorensens,
entered into a second "MEMORANDUM AGREEMENT, RE: WATER EXCHANGE
ANi)_EASEMENT" (*1979 Exchange”) with the Plaintiffs, Doyle and
Catherine Jensen. Sorensens drilled a second well on Doyle
:,Jensen's 80 acre farm for sprinkler irrigation in exchange for
‘the right to receive surface water available under another of
Jensens' decreed surface water rights through the Moore Canal,
the Crossover Ditch, and then the Timberdome Canal syste_m for use
on Sorensens’ Era Flats lands. A second application for exchange
of water was filed with and approved byl IDWR, and the second

exchange has also been in effect ever since.

8. Under the agreements, the parties divide electric and
other costs. The 1976 Agreement provides that electrical fees
are divided on 60% and 40% share; the 1979 Agreement provides

that fees are divided “equally”.

FINDINGS OF EACT AMD COMCLUSIONS OF LAW 5
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9. During a period of exténded drought, beginning in 198s¢,
surface water became 8carce, and many farmers in the area reliedg
on other sources, including groundwater, for irrigation. The |

exchange agreements provide for this situation:

EFFECT OF FAILURE OF WATER SUPPLY:

In-the event the Decreed Water shall become unavailable
for any reason, the Decree Owners shall use all"’
reasonable efforts to supply Well Owners with an
alternative source of irrigation water. If Decree
Owners are unable to provide such alternative source,
the right to use the well water shall revert to Well
JOuwners during such failure of the Decreed Water.
1979 Exchange Agreement, AfFidavit of Mitchell Sorenson, Exhibit
A, No. 11.' The Exchange Agreements do not define when water

-becomes “unavailable.”

10. In 1988, Sorensens experienced severe reductions in his
surface water. Mitchell Sorenson complained tp Kirby Jen;en that
the water was going “off" during irrigation, and requested an
alternate water supply. Sorenson asserted irrigation water was
*unavailable” under the terms of the contract, and Kirby
disagreed. 'Duripg the 1988 growing seas.on and in 1989, Jensen

and Sorenson both discussed alternatives to the water situation.

il. During the early part of the drought, Sorensons began
suffering crop 1losses, which Sorensons attributed to the

The 1976 agreement contains virtually identical language.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 6
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irreqularity of surface water, and Jensens’ fallure to provide
the water under the exchange agreements. As a result, Sorensons
withheld their port_ion' of the electrical fees under the exchangag

agreements,

12. In May, 1989, Kirby Jensen and Mitchell Sorenson met at
the Sorenson residence. Kirby made some notes on a note pad;
after the meeting he signed them.‘ Mitchell also signed the notes
(the “Notes”). The notes provide the following information:

Delivery charges Mitch pays or Doyles & Mitch’s
agreement

Electric 50/50
Maintain 50/50

Short Term: Mitch find source, Kirby pays. If no
source available Kirby pays 100% power from Decree off.

Long Term: Goes to reversionary
Contract Void on termination
Natural disaster or war
Drought
Exhibit 1-D. Kirby then wrote “SAVE* and retained the notes.

Although Sorenson signed the Notes, he never received a copy.

13. Kirby recorded the Notes -on April 1, 1993, asg
“Agreement of Water Exchange Between Kirby A. Jensen & Mitchell
D. Sorense.n.”‘ The parties continued to irrigate throughout the
drought period.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 7
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14 Under the exchanges, the Jensens pump ground water
rights owned by the Sorensens .{34-07096, 34-07097 and 34-07723) in
exchange for Sorensens' use of .surface water rights owned by the

Jenseéns (34-0032A/34-10037 and 34-00093) .

15 The exchanged ground water rights are pumped using
electricity provided by the Lost River Electric Cooperative, Inc, ’
Mackay, Idaho, under Coop. Pump Nos. 318 and 517,

16. The Sorensens were party to Agreements for Electric
Service To Irrigatiozi Pump with the ILost River Electric
Cooperative from 1984 to 1992. Under these agreements, the
Sorensens were responsible directly to the Lost River Electric
_Cooperativé for their share of electrical charges for Pumping
under Coop. Pump Nos. 318 and 517.

17. During the 1990 and 1991 irrigation Seasons, Jensen

paid for alternative water sources, and offset the amount against

S

- bhis portion of the electric bill. Sorenson did not pay his

portion of the electric bill; at trial, he claimed r_ne offset the

amount against claimed Ccrop losses for the same period.

18. At all times during 1990 through 1994, both partiesg

giﬁted under the 1976 and 1979 Exchange Agreements, as mo‘c_i_i’f_iﬁd

by the 1989 Notes. Sorensen clearly assumed Kirby would be
W

responsible for the full amount of the electrical fees when the
surface rights were “off”. Kirby expected notification of

mmaaormmmzmorm 8
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reversion, or at least notice that Sorensen had found another

source of water,

19. During 1991, the Sorensens failed to ﬁake full payment
to Lost River Electric Cooperative for their share of electrical
charges for pumping under Coop. Nip Nos. ‘318 and 517. As a
result, late penalties were assessed against the two accounts by
Lost River Electric dooperative. These late penalties totaled
$271 .28,

20. The late penalties remained unpald by the Sorensens
through 1991. As a result, the Lost River Electric Cooperative
required prepayment of the two accounts for 1992, as well ag
payment of the late fees and execution of new agreements for
.electric service, before the Co-op would provide for the 1992

irrigation season,

21. Duripg 1991, the Sorensens failed to make full payment
to Lost River Eiectric Cooperative for their share of electrical
charges' for pumping under Coop. Pump Nos. 318 and 517. BAs a
result, late penaltles were assessed against the two accounts by
Lost River Electric Cooperative. These late penalties totalled
§271.28. |

22, The late penalties referred to above remained unpaid by
the Sorensens through 1991. As a result, the Lost River Electric

Cooperative required prepayment of the two accounts for 199_2, as

well as payment of the late fees and execution of new agreements

FINDINGS OF FACY AMD COMCLUSIONS OF LaAW 9
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for electric service, prior to electricity being provided for the

1992 irrigation season.

23. In order to receive electricity to pump the exc_:hanged
ground water rights during the 1992 irrigation ‘season, the
Jensens paid the 1991 late fees and prepaid for the 1992
irrigation season. 1In addition, they entered into new agreements
for electric service with Lost River Electric Cooperative during
1992. The new agreements for Coop.' Pump Nos. 318 and 517 ware
signed by the Jensens and Mitch Sorensen, as President of Lost

River Electric Cooperative, Inc.

24 The total amcunts billed to Coop. Pump No. 318 from 1991

to 1995, minus late penalties, were:

1961 1992 1963

$6,921.97 | $7,902.69 | $5,886.23
1994 1695

$9,319.74 | $4,291.94

25 The total amounts billed to Coop. Pump No. 517 from 1991

to 1995, minus late penalties, were:

1991 1992 1993

$2,460.17| $2,528.71 | $1,496.85
1994 1995
$2,694.69 | $1,998.32

FINDINGE OF FACT AND CONCLUSIOCHNS OF LAW 10
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26. The total amounts actually refunded under Coop. Pump
No. 318, as Irrigator's Tax Rebates and Energy Exchange paymentg,
for the years 13991 to 1994, were:

1991 1992 1993
$1,678.53 | %$1,940.63 | $1,193.51
1994
$1,735.34

27 The total amounts refunded under Coop. Pump No. 517 for
the years 1991 to 1994, were:

1991 1992 © 1993
$614.08 $620.96 $274.78
1994
$491.11

28 During the 1991-1994 ifrigation seasons, the Sorensens
did not inform the Jensens that they bglieved the exchanged surface
water rights were unavailable, that an alternative source was
required or had been locatéd, or that reversion was wai:ranted

during eny period of failure in any specific instance.

( 29 The Sorensens received more water under the exchanges
than did the Jensens during the 1991-1994 period.

30. Alternative supplies were .not avallable from 1991-1994,
1 Sorensons did not notify Jensens that he requested reversion or

¢

an alternate supply of water during the drought period.

FINDINGS OF FACT AND CONCLUSIGHS OF LAW 11



31 The Jensens made offers to facilitate rever

consistent with the terms of the exchange agreements, which were

refused by the Sorensens.

32 The SOrensens. have not provided a mechanism to
facilitate reversion of the exchanged ground water rights. There
exists no pipeline, ditch, or other mechanism to convey the
exchanged ground wé.ter from the wells located on the Jensens' farms
to the Sorensens' farm. The Sorensens have rot utilized

alternative points of diversion for reversion puzposes.

33 At all times during the 1990 - 1931 irrigation seasons,
the parties followed the Exchange Agreements, as modified by the
1989‘ Notes.

III. CONCLUSIONS OF LAW

A. Jengsen's Complaint for Electrical Charges.
1. The Court reviews the Exchange Agreements and the 1989
Notes under the following terms:

The primary objective in comstruing a contract is to
discover the intent of the parties, and in order to
effectuate this objective, the contract must be viewed
as a whole and considered in its entirety. The primary
consideration in interpreting an ambiguous contract is
to determine -the intent of the parties. The
determination of a contracts meaning and legal effect
are questions of law to be decided by the court where
the contract is clear and unambigquous. However, where
a contract 1is determined to be ambiguous, the
interpretation of the document presents a question of
_fact which focuses on the intent of the parties.

FINDINGS OF FACT AMD CONCLUSIONS OF LAW 12
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Bondy v. levy, 121 Idaho 993, 996-97, 829 P.2d 1342, 1345-4¢

(1992} ; see also City of Idaho Falls v. Home Indemmity Co. ¢ 127
Idaho 604, 888 P.2d 383 (1995); Doyle v. Ortega, 125 Idaho 458, g72

P.2d 721 (1994), The Court, after a review of the contract as a
whole, must ascertain whether the contract is reasanably subject to
conflicting interpretations. Bondy, 121 Idaho at 997, 829I P.2d at
1346. The Court may not revise the contract to make a better
. agreement for the parties; rather, the Court interprets the plain
meaning of the language chosen by the parties. Galaxy Outdoor

Advertising, Inc. v. Jdaho Transportation Department, 109 Idshe
692, 710 P.2d 602 (1985).

2 The 1989 Notes represent an oral agreement which
‘X -modified the parties’ duties under the Exchange Agreements The

3 Under the 1989 Notes, Sorensens are respons or

locating alternate sources of water. Jensens shall compensate
Sorensens for the cost of obtaining those sources, J2nd. ghall pay
full electrical charges incurred during the “off” period.

- mayy i

et

4  Nothing in the 1989 Notes defines the “long term*
period, during which reversion would occur. However, under the
% 1989 Notes, Sorensens assumed the decree owners’ responsibility to

find an alternate source.

‘The Court 1ooks to the Exchange Agreements to_determine. the

nature of reversion in the “long term.” The Exchange Agreements

FINDINGS OF FACT AND CONCLUSICHS OF LAW 13
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provide for reversion if “the Decree Omeré are unable to provide
such altefnatix}e source,” a responsibility undertaken by Sorensen
after the 1989 Notes. Given thesé modifications, reversion occursg
after Sorensens notify Jemsens that water is unavailable from any

alternate source.

Nothing in the 1989 Notes or the Exchange Agreementsg
identifies the party responsible for making the reversion possible,

/c;wever, the evidence at trial shows that Sorensens should be

responsible for the reversion of the well water, if it becomes

necessary.

—
5  Jensens have not violated the Exchange Agreements as

modified by the 1989 Notes.

6 Under the Exchange Agreements, as modified by the 1989
Notes, the Sorensens are responsible for 50% of the electrical
charges for Coop. Pump Nos. 318 and 517, minus 50% of the actual
refunds made on the two accounts, for the years 1991 - 1995,

7 The Sorensens are responsible for the late fees 'charged
in 1991,

B. Sorensens’ Counterclaim for Crop Loss.
1 Even if Jensens failed to provide an alternative source
under the agreements, Sorensens have failed to support their claim

for crop loss.

mmwmmmmwm 14
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2. Damages for breach of contract may not be recovered
unless they are clearly ascéftainéble “bﬁth in their nature and
origin and unless it is also so established that they are the
natural and proximate consequence and are not contingent or

specula.tive."l Zanottl wv. Cook, Idaho » 922 P.2d 1077,

1081 (Ct.App. 1996, citing Wing v. Hulet, 106 Idaho 912, 918, 684

P.2d 314, 320 (Ct.App. 1984).

In Idaho, the measure of damages for crop loss is the
difference between the value of the crop actually raised and the
crop which would have been raised under normal conditions. See,

e.g., Walker v. American Cyanimid Co., Idaho , 948 P.2d

1123, 1131 (1997); Casey v. Nampa & Meridian Irr. Dist., 85 Idaho

299, 379 P.2d 409 (1963); Davisons Air ‘Service, Inc. v.

Montierth, 119 Idaho 991, 812 P.2d 298 (Ct.Bpp. 1990). The

burden of proof rests upon the pa.t"ty claiming the loss. Davisons

Alr Service, 119 Idaho at 994, 812 P.2d 301.

3. Sorensens attribute their crop loss solely to Jensens’
alleged failure to provide water under the E‘xchange Agreements,
Sorensens provided no evidence, expert or otherwlse, to support
their assumption. Sorensen has produced evidence that he did his
best to minimize the effects of the drought. However, Sorensen
did not provide sufficient evidence that his claimed crop losses

were solely attributable t¢ Jensen’s failure to provide (a) an

FINDINGS OF FACT AMD CONCLUSIONS OF LAW 15
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alternate water source, or (b) revert the well water back to

Sorensens .

4. Jensens provided conflicting evidence that the loss wasg
caused by drought conditions over which .Jensens had no control.
Moreover, given the Court’s finding"_ that Sorensens bore
responsibility for obtaining alternate sourcés of water and
notifying Jensens of unavailsbility, the Sorensens have falled to

show that Jensens’ alleged breach caused his crop loss.

5. In support of their demage claim, Sorensens compare the
average yleld of theirx crdps in good water years against the
yield during the drdught period. The loss foi:' each crop was then
multiplied by the actual average price per unit received for the
crop to Idetermine the value of ‘the .total crop loss for each year
from 1991 through 1994. Soremsens then multiply by the percent
of the water shortage attributable to Jensens to determine the
value of crop loss resulting from the unavallability of water

under the Exchange Agreements.

6. Such calculations are unsupported and speculative. In
Walker, supra, the Supreme Court discussed the proper foundation
for determining “normal circumstances.” o©On appeal, the defendant
chemical company claimed Walker’s use of multi-year (I1988 - 1992)
averages lacked an adequate foundation for determining crop loss.

The Court determined:

FINDINGS OF FACT AMD CONCLUBIONS OF LAW 16
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Walker could not prove the yield and quality of its
Crops under normal conditions without a multi~year
average. Thirty-nine of Walker's forty-five fields
were damaged by ASSERT. The remaining six fields were
not good comparisons., Two were "planted back to back®
in potatoes; two were not fields normally farmed by
Walker and did not have typical soil and nutritional
make- up; and the remaining two fields were marginal
land being farmed for the first time in 1990 and were
not brought up to their productivity potential.
Because Walker's fields were either affected by ASSERT
or were not of comparable quality, Walker submitted
evidence of yields through the use of a multi-year
average, based on yleld records from 1988 through 1992,

948 P.2d at 1130-1131. The Court concluded that evidence of
Walker’s expected volumes of business and profit marging based on
previous years of experience and knowledge was mnot too

speculative to prove lost future earnings. Id. .See also, Nora

¥. Safeco Ins. Co., 99 Idaho 60, 62-63, 577 P.2d 347, 349-5p

{1978).  In Nora, the plaintiffs expected business and profit
‘'volumes were substantiated by previous yearé' recorc_ls, along with
the evidence of other witnesses. Id. Walker substantiated hig
claims for loss through expert testimony of the multi-year
average. 948 P.2d 1131. The Supreme Court determined that,
supported' by adequate evidence under Idaho Rule of Evidence 702,
multi-year projections explained “noma; conditions” sufficiently
enough to support the jury’s award of damages. Id.

7. Sorensens have provided no evidence of “normal
conditions.” Here, Sorensens apparently ask this Court to assume
that 1987 and 1995-1996 provide a sufficient basls to dete;mine_

such 'conditions. Sorensens’ assumptions, without further
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foundation or support, do not assist this Court in determining

“normal conditions” under the circumstances.

8. Sorensens have failed to show the value of their crop
under “normal conditions.” They presented nothing at trial which
would support their expected yield, or potential profit, The
claimed 'damages, therefore, are entirely gpeculative.

9 Sorensens may not recover damages for the alleged crop
loss. They may not offset their claimed crop loss against the

amounts owed to Jensens on the electrical charges.

c. Prevailing Party.

1 Jensens are the prevailing parties in this action.

2 Jensens may not recover attorney fees. Ati:orney fees
are available if provided by contract or statute. Idaho R.Civ.Pro.
54(e) (1). The Court finds no contractual arrangement providing for
attorney fees. It further concludes this action 1is not a
“commercial transaction” as identified in I.C. § 12-120(3). see,

e.g., Spence v. Howell, 126 Idsho 763, 776, 890 P.2d 713, 727
(1995) . '

IV. ORDER
1. Sorensens shall pay Jensens 50% of all electrical
charges attributable to Coop. Pump Nos. 318 and 517, minus 508 of

the actual reftinds made on the two accounts, from 1991 through

1995,

FINDINGS OF FACT AND CONCLUSIONS OF LAW 18
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2. Sorensens shall reimburse Jensens for the late fees

paid in 1991,

3. Jensens shall be awarded prejudgment interest on ail
amounts owed by the Sorensens from the dates the amounts -Came -

due.

4. Counsel for Jensens shall prepare an appropriate
Judgment and submit if for the Court's review no later than ten
days from the date below.

IT IS SO ORDERED.

K

DATED ™IS 29" day of February, 1998,

James C. Herndon
District Judge-

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on ¢+ I served.a true
copy of the foregoing on the persons listed below by mailing,
first class, postage prepaid, or by hand delivery. '

Norman M. Semanko P.O. Box 1906 Twin Falls, ID 83303-1906

Kent W. Foster P.0. Box 50130 Idaho Falls, ID 83405

JUDY BAILEY, Butte County Clerk
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Marshal Todd Perkes Water Rights With Stipulation

WATER RIGHTS BEFORE TRANSFER

o L individual Comblined
Water Right | Name on Water . Volume Volume LG 1L
No. Right Basls Priority Date Source Beneficial Use Diversion Rate Diversion Rate Limitation Umitation Acre Permisible Polnt of Diversion
) Uimitation (cfs Limitation (cfs] Limii
(cfs) (cfs) (AFA} (AFA) tation {Place of Use
34-7035A May 12, 1973 0.64 166.3 47.5
Ground water 495 9205 LU e e
#2: NENWNW, Sec. 8, 4N, 26F
34-7122A January 15, 1976 4.31 754.3 215.5
Marshal Todd Partial \rigati s61
34-7096A Perkes Decree January 31, 1975 gation 1.84 322 92
#3: NESWSE, Sec. 8, 4N, 26E
Ground wati ! 5 276.5 878.5 ' Y
34-7097A January 31, 1975 round water 1.58 79 #4: NWSENW, Sec, 17, 4N, 26E
34-7223 April 16, 1979 1.58 280 80
GROUND WATER TOTALS 9.95 9.95 1799.1 1799 514 561
rtial
3a.6224 |MarhalToddand| — Partia June 1,1896 Big Lost River Irrigation 1.57 None None None 80 80 NWSESE, Sec. 4, 5N, 26E
Norma Perkes Decree
OVERALL TOTALS 11.52 554 641
34-7035A May 12, 1973 0.64 166.3 47.5 #1: NESENW, Sec. 5, 4N, 26E
Ground water 495 9205 WAL e
#5: SESENW, Sec. 5, 4N, 26E
34-7122A January 15, 1976 4.31 754.3 215.5
Partial
34-7096A | Marshal Todd artial January 31, 1975 Irrigation 184 322 92
Perkes Decree
20 #3: NESWSE, Sec. 8, 4N, 26E
§ Ground water 7 5 j 878.5 : T
34-7097A January 31, 1975 1.58 276.5 79 #4: NWSENW, Sec. 17, 4N, 26E
34-7223 April 16, 1979 1.58 280 80
GROUND WATER TOTALS 9.95 9.95 1799.1 1799 514
Marshal Todd and Partial
4.
34:522A Norma Perkes Decree June 1, 1896 Big Lost River Irrigation 1.57 None None None 80 NWSESE, Sec. 4, 5N, 26E
OVERALL TOTALS 11.52 584 620

EXHIBIT




