Robertson & Slette, p.l.L.c.

ATTORNEYS AT LAW m
J EVAN ROBERTSON
GARY D.SLETTE
Robin L. Moore - Pasalegal 134 Third Avenue East
P.0. BOX 1506 GARY D. SLETTE
TWIN FALLS, IDAHO 83303-1906 gslette@rsidaholaw.com
TELEPHONE (208) 933-0700

FAX (208) 933-0701

July 29, 2015

Vid EMAIL Allen. Merritti@idwr. idal y

Allen D. Merritt, PE

Southern Region Manager
IDWR - Southern Region

1341 Fillmore Street - Suite 200
Twin Falls, 1daho 83301

RE: Jon & Wei Christianson (Application for Permit No. 71-7170)
Dear Allen:

I previously sent you a letter in this matter on February 2, 2015, in which was enclosed a letter from
Jon Christianson to the USDA-USFS dated February 12, 2014. Although the attached letter also bears the date
of February 12, 2014, it was updated as of February 27, 2014, and 1 am including the letter for your
consideration regarding the above-referenced application. On July 14, 2015, the USFS contacted Alan
Schroder, the Christiansons' attorney who is handling the right-of-way issue, and advised him that they are now
processing the Christiansons' request.

We realize that this matter has been pending for some time, and more than ever, we are continuing in
our efforts to bring this issue to a conclusion. On behalf of my clients, I would request an additional six (6)
month time period to continue this process. Thank you for your consideration.

Yours truly,
GARY D. SLE'ITL
GDS:rim
Encls.

cc: John & Wei Christianson
Chuck Brockway, Jr.
Alan Schroeder, Esq.

Corey Skinner
rim\gdsiette \ADWR _mesti. 16



Jon L. & Weil S. Christianson
c/o Gary D. Slette, Esq.
124 'Third Avenue East

P.O. Box 1906
Twin Falls, Idaho S3303

February 12, 2014
CERTIFIED MAIL, RETURN RECEIPT REQUESTED:

Kathyrn Conant, Director, Lands
USDA-USFS, Intermountain Region
324 25" Street

Ogden, Utah 84401

Telephone: 801-625-5605

Re: Request by Jon L. & Wei S. Christianson to Approve an “administrative
determination” of an RS 2339 Right-of-Way Grant across 0.19 miles of National Forest
System Lands within a portion of the E1/2 of Section 8 of Township 8 North, Range 14
East, Custer County, State of Idaho, commonly known as the “Williams Ditch” or
“Williams Canal”.

Dear Ms. Conant,

Your predecessor, Jeanne A. Evenden, mailed us a letter dated September 4, 2008,
wherein she invited us to “provide evidence needed to support” a claim for an RS 2339 Right-of-
Way Grant, as described above. We apologize in advance for the delay in responding to Ms.
Evenden’s letter.

SUMMARY

The evidence supports that Jon L. & Wei S. Christianson (“Christianson™) hold an RS
2339 Right-of-Way Grant across 0.19 miles of National Forest System Lands (“NFSL”) within a
portion of the E1/2 of Section 8 of Township 8 North, Range 14 East, Custer County, State of
Idaho:

. Christianson owns private land in Custer County, Idaho, southeast
of Stanley, Idaho, within at least NWSW, SWSW, SESW of
Section 4 of T8N R14E, and within NENW, NWNW, SWNW of
Section 9 of T8N R14E (hereinafter referred to as “private land™).

. Christianson owns several water rights that are appurtenant to the
private land; most notably is IDWR Water Right 71-10767. See
also IDWR Water Right Application 71-7170.
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Water Right 71-10767 confirms the right to divert water from the
Salmon River on NFSL within SENESE of Section 8 of T8N R14E
for the irrigation of 43.8 acres (and for the irrigation of an
additional 15 acres per the pending water right application) upon
the private land. The date of priority is May 1, 1959.

The point of division (“POD”) for Water Right 71-10767 (and for
Water Right Application 71-7170), and a portion of the ditch, to
convey the water from the Salmon River to the private land lays
upon what is now NFSL, legally described as being within E1/2 of
Section 8 of Township 8 North, Range 14 East, Custer County,
State of Idaho. See Exhibit “A” (which illustrates the general
location of the POD and ditch).

The POD and ditch across E1/2 of Section 8 of T8N R14 E were
constructed while the land was still public land and at the time
Section 9 of the Act of July 26, 18646, still allowed the construction
of ditches across the public land. 43 U.S.C. § 661. Specifically, the
POD and ditch were constructed on or before May 1, 1959, which
is the priority date for Water Right 71-10767.

The E1/2 of Section 8 of T8N R14E was not reserved from the
public land until November 15, 19735, in accordance with Public
Land Order 5447 dated November 15, 1974.

Christianson (and his predecessors-in-interest) have continuously
relied upon and used the POD and ditch since the time of
construction, which construction occurred before November 15,
1974.

Christianson requests the USFS to approve an “administrative determination” of an RS
2339 Right-of-Way Grant across NFSL within a portion of the E1/2 of Section 8 of Township 8
North, Range 14 East, as related to the ditch, commonly known as the “Williams Ditch” or
“Williams Canal”, to the terms prescribed by Water Right 71-10767, as well as by Water Right

Application 71-7170.

i

W
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DISCUSSION
I. THE LAW.
Section 9 of the Act of July 26, 1866 states that:

And be it further enacted, That whenever, by priority of
possession, rights to the use of water for ... agricultural ..., or other
purposes, have vested and accrued, and the same are recognized
and acknowledged by the local customs, laws, and the decisions of
courts, the possessors and owners of such vested rights shall be
maintained and protected in the same; and the right of way for the
construction of ditches and canals for the purposes aforesaid is
hereby acknowledged and confirmed ...

43 U.S.C. § 661. On October 21, 1976, the Federal Land Policy and Management Act
(*FLPMA”) was enacted and repealed the Act of July 26, 1866, including some other rights-of-
way laws. 43 U.S.C. § 1701 et seq. However, FLPMA in Section 701 specifically stated that
“nothing in this title shall have an effect of terminating any right-of-way or right-of-use
heretofore issued, granted, or permitted.” 43 U.S.C. § 1769(a). Existing grants under the 1866
Act were not repealed.

Under the 1866 Act, an automatic right-of-way was granted upon meeting the
requirements under the law, i.e., it “is hereby acknowledged and confirmed.” 43 U.S.C. § 661.
The Act did not create any new rights-of-way, it merely acknowledged and confirmed the rights-
of-way already established by local custom and law. Jennison v. Kirk, 98 U.S. 453, 460 (1878).

II. THE FACTS.

A. Land Status of the Private Land now owned by Christianson that is the place of
use of Water Right 71-10767 (and Water Right Application 71-7170) .

The place of use for Water Right 71-10767 (and Water Right Application 71-7170) is
NWSW, SWSW, SESW of Section 4 of T8N R14E, and NENW, NWNW, SWNW of Section 9
of T8N R14E, Custer County, State of Idaho. This land became patented via two (2) different
patents, as follows:

. NENW of Section 9 of T8N R14E, and SWSW of Section 4 of
T8N R14E were patented by Glenn L. Achen on October 14, 1913,
in accordance with the Sale-Cash Entry Act of April 24, 1820. See
Exhibit “B” (Patent Accession #35993).

. NWNW and SWNW (i.e. E1/2 of NW1/4) of Section 9 of T8N
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R14E, and NWSW and SESW (i.e. E1/2 of SW1/4) of Section 4 of
T8N R14E were patented by Glenn L. Achen on June 18, 1920, in
accordance with the Homstead Entry Act of May 20, 1862. See
Exhibit “C” (Patent Accession #757647).

See Exhibit “D” (Map illustration of these quarter-quarter sections).
Christianson is the successor-in-interest to the foregoing patented land, acquiring this

private land by Deed on March 15, 2004. See Exhibit “E” (Deed). See also Exhibits “A” and “D”
(which illustrate general location of this private land).

B. Land Status of the Federal Land owned by the United States of America that is
the point of diversion and part of the ditch associated with Water Right 71-10767
(and Water Right Application 71-7170) .

The Federal Land upon which the point of diversion and a portion of the ditch to convey
water for Water Right 71-10767 (and Water Right Application 71-7170) is within E1/2 of
Section 8 of T8N RI4E., Custer County, State of Idaho. This land became “public land” before
or at the time the State of Idaho became a territory of the United States of America on March 4,
1863. See 12 Statute at Large 808. This land officially became part of the State of Idaho on July
3, 1890. This land remained “public land” until it was reserved or otherwise converted to NFSL
on November 15, 1974, in accordance with Public Land Order 5447. See Exhibit “F” (Public
Land Order dated November 15, 1974). See also Exhibits “A” and “D” (which illustrate general
location of this Federal Land). The Public Land Order 5447 explicitly stated that the land subject
to the Order was “transferred to the jurisdiction of the Secretary of Agriculture” and added to the
“Sawtooth and Challis National Forests™ subject to “valid existing rights.” Exhibit “D”.

C. Construction of “Williams Ditch” or “Williams Canal” upon the Federal Land
associated with Water Right 71-10767 (and Water Right Application 71-7170).

The point of diversion and a portion of the ditch associated with Water Right 71-10767
and Water Right Application 71-7170 (as well as Water Rights held by others, i.e. Water Right
71-2004A - Mueller; Water Right 71-4037 - Carstenen; Water Rights 71-2085B and 71-10764 -
Humphrey) were constructed upon Federal Land at a time when such land was “public land,” as
discussed in Section B. above. The evidence that supports the construction of the ditch before
1974 — which is the time the Federal Land in the E1/2 of Section 8 of TSN R14E, was reserved
or otherwise converted to NFSL - is the priority date of Christianson’s Water Right 71-10767,
which has priority date of May 1, 1959. See also Water Right 71-2004A - Mueller with a priority
date of 1909; Water Right 71-4037 - Carstenen with a priority date of 1933; Water Rights 71-
2085B and 71-10764 - Humphrey with a priority date of 1959 and 1961, respectively (each of
these water rights support that the existence of the POD and ditch across the public land, as of
1909, again in 1933, again in 1959, and again in 1961).
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We have additional evidence that supports the construction of the ditch before 1974, but
perhaps one of the most compelling is an aerial photograph dated July 6, 1968, which illustrates
the “Williams Ditch” thereon. See Exhibit “G™. See also Exhibit “H” (which is the Google Earth
- Earth Point map, illustrating the POD and ditch).

The continued maintenance and use of the POD and ditch are supported by the relatively
recent adjudication by the IDWR of Water Right 71-10767, as well as Water Rights held by
others, i.e. Water Right 71-2004A - Mueller; Water Right 71-4037 - Carstenen; Water Rights 71-
2085B and 71-10764 - Humphrey.

D. Water Right 71-10767 (and Water Right Application 71-7170) are appurtenant to
the private land now owned by Christianson.

(1) Water Right 71-10767.

By way of local customs, laws, and decisions of the court in Idaho, Christianson owns
Water Right 71-10767 that is appurtenant to the private land also owned by Christianson. Water
Right 71-10767 confirms the right to divert water from the Salmon River, tributary to Snake
River, for irrigation of 43.8 acres. The specifics are as follows:

. The allowed rate of use is 3.39 cfs, limited by a claimed duty of 94.0 acre feet per
annum.

. The allowed season of use is May 1 to October 31.

. The date of priority is May 1, 1959.

. The point of diversion is T8N, R14E, Sec. 8, SENESE

The place of use is as follows:

T8N, R14E Irrigation
Section 4
NWSW 1.1 acres
SWSW 13.5 acres
SESW 2.3 acres
Section 9
NENW 3.7 acres
NWNW [L8.4 acres
SWNW 4.8 acres
ITOTAL _ 43.8 acres
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The special considerations and conditions are: (a) The total diversion and
irrigation use under Water Right 71-10767 is subject to a combined limitation
with Water Rights 71-0036A, 71-10768, and 71-2004C; (b) The total use under
Water Right 71-10767 is limited to a total combined use of 7.89 cfs and is limited
to the irrigation of a combined total of 100.2 acres in a single irrigation season.
(c) The diversion limitation applies at the field headgate and does not apply at the
head of the source. Practically, this means that an additional authorized 0.36 cfs
may be taken from the source to account for water lost by evaporation and
transportation from the source to the field headgate. (d) A portion of the diversion
under this right, representing 0.36 cfs, is limited to use for conveyance losses in
delivery of the right.

See Exhibit “I” (IDWR Water Report for Water Right 71-10767).

(2) Water Right Application 71-7170.

By way of local customs, laws, and decisions of the court in Idaho, Christianson holds an
interest in Water Right Application 71-7170 that is appurtenant to the private land also owned by
Christianson. Water Right Application 71-7170 intends to confirm the right to divert water from
the Salmon River, tributary to Snake River, for irrigation of 15 acres. The specifics are:

The requested allowed rate of use is only 0.3 cfs.

The requested season of use is May 1 to September 30,

The date of priority would intend to be July 29, 1993.

The point of diversion is the same as to Water Right 71-10767, as well as others;
namely, T8N, R14E, Sec. 8, SENESE

The requested place of use is:

T8N, RI4E

Section 9

NWNW

10 acres

BWNW

5 acres

TOTAL

IS acres

The special considerations and conditions are: (a) Water Right Application 71-
7170 requires a permit. No permit has been issued in part due to a moratorium on
processing and approval of most new permits to appropriate surface water from
the Salmon River and Clearwater River Basins that went into effect in 1993. The
moratorium was extended and expanded in 1999 to apply to both surface and
ground water sources within and upstream of designated wilderness areas in the
Salmen River and Clearwater River Basins. In 2005, the Director of IDWR issued
an order rescinding both moratoriums. (b) In November of 2005, IDWR contacted




Kathym Conant, Director, Lands
February 12, 2014
Page -7

all applicants, including Christianson, requesting confirmation of continue interest
in applying for a permit to appropriate water. (c) In November of 2006, IDWR
requested Christianson to augment their application with additional information.
(d) In February of 2007, Christianson submitted a substantial report, prepared by
Brockway Engineering, to IDWR to support their water right application. (e) On
January 15, 2014, the IDWR issued to Christianson an Order Granting a Delay in
Processing “so that they can explore alternatives to address concerns raised by the
Sawtooth National Forest”; namely related to providing the “administrative
determination” requested herein.

See Exhibit “K” (IDWR Water Right Application 71-7170). See also Exhibit “L” (Order
Granting a Delay in Process dated January 15, 2014, for Water Right Application 71-7170).

CONCLUSION

Christianson requests the USFS to approve an “administrative determination” of an RS
2339 Right-of-Way Grant across 0.19 miles of National Forest System Lands within the:

SENWSE of Section 8 of Township 8 North, Range 14 East
thence NENWSE of Section 8 of Township 8 North, Range 14 East;
thence SENESE of Section 8 of Township 8 North, Range 14 East;

Custer County, State of Idaho, as related to a ditch, commonly known as the “Williams Ditch” or
“Williams Canal”, to the terms prescribed by Water Right 71-10767, as well as by Water Right
Application 71-7170 (since Water Right Application 71-7170 would constitute a de minimis

change, i.e. 0.3 cfs, and would not otherwise constitute a substantial deviation in the claimed RS
2339 Right-of-Way). See Exhibits “G" and “H".

If you have any questions, please contact me.
Very truly yours,
Jon L. & Wei S. Christianson

By G
n L\Christiansofi —
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cc: w/ Exhibits:

Sharon Browder

Private Lands Administrator
Sawtooth National Forest

5 North Fork Canyon Road
Ketchum, Idaho 83333

Telephone Number: 208-727-5005

P.S. Please note that there is not any Exhibit “J”.
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EXHIBIT “A”

General Area of Ditch - 1 page
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EXHIBIT “B”

Patent dated October 14, 1913

U.S. DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT,  Generalland|OfficelRecords

.

Search Documents Reference Center Support Shopping Cart <%

P Seach Documents P ResulisList P Patent Datalls
Accession Nr: 359993 Document TYP®: cerjal Patent  StAt®:idahg  Issue Date: yp/1471993 Cancelled: )y,
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 Names On Document: Im«:l_laneous Information
| [B] ACHEN, GEORGE W Land Dffica: Halley
US Reservations: Yes
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Tribe:
Militia:
State In Favor Of:
Authority:
April 24, 1820: Sale-Cash Entry (3 Stat. 366) |
|
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BLM Sariat Hr: 10H 00007 54 Goomphlc Hame: - =
Indian Allot. Hr: Mates/Bounds: -] |
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EXHIBIT “C”

Patent dated June 18, 1920

U.S. DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT;

Reference Center Support Shopping Cart ¥

P Search Documents P ResufisList P Patent Datalls
Accession Mr: 757547  Document Type: cerial Patent  STAte: |dahs  (ssue Datelgyiprq9z0  Cancelled: i,
’I Patent Dataila Printer Friendly i
Names On Document. - Miscellaneous Information
ACHEN, GLENN L Land Office: Hailey
US Reservations: Yes
Minerat Reservations: Ho
Tribe: -
Militia:
State In Favor Of:
Authority:
May 20, 1B62: Homestead EntryOriginal (12 Stat. 392)
Military Rank: Genaral Remarks:
| Doaument Numbers | | Survey Information
Document Nr: 013812 Total Acres: 180
Misc. Doc. Nr: 0 Survey Date; ==
BLM Serial Hr: IDH 0013812 Geographic Hame: ===
Indian Aflot. Nr:  --- Mates/Bounds: Ha
_Land Descriptions Gy
State Meridian Twp - Rng Allquots Section Survey # County
0 Bokse 008N -OME  EvsWY S g ety | g g0  Custer
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EXHIBIT “D”

General Map of Area - 1 page

P S 2 S w s
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EXHIBIT “E”

Deed - 3 pages

# . 2HR78
Guster County Req of
(el

QUITCLAIM DEED

THIS INDENTURE, Msde s 15tk day of Hazeh, 004 betwest
WILDLANDS LLC. & Moatasa Liatted Liability Cosgpany

3% Grantor ngt
JON L. CHAZSTIANSON ANU WE 5. CHRISTIANSON, husband and wila

21 Grantse
whose corrent addects 16 FOUR TIMES SQUARE, NEW YORX. MY 10078

WITNESSETH That satd Geameor for and fu conshderanon fn lawnd mooncy of te Unied Sutes a2 Assenca, 1o
hasd paid by the Grantss, 0 recsspt whersat s lerchy ackrowledged, doss by these pramiics yemuige, release 28
farever QUITCLAIM, wntn the sold Graruee snd t i heits wud assiges ol that certabo lot, plezs or parcad of lad
bousaled azd parsizularly dzscsibed a3 follows, wewit.

WATER RICGHT HG(S) 71-0C036, RTI-00036A, R71-18747, RIL-107ER. RTL-1£107,

T1-10108, 71-82004 AMT R71-0IDC4C APPURATINANT TC THE PRAOPERTY DESCRIBED IN
EXAIEIV *C%.

Parcs! Ny RPCATAESL4L30

TOGETHER With i aud singutar Gie tenainagty, bersditati=nis and appans hereunts beloayisg or
in apywisz spperaining. e reversion and reversiony, remainder sl temaiodzrs. renus, lesues and profia therraf

TO HAVE AND TO HOLD, Al aed magulas the said premises, togeder with ths sppunemcess, umig the
Gragizz and to 1ty heirs anet acgizny forever

IN WITNESS WHEREDF, The aid Grantor bas hereuzo w1 us hand and sesl the day and year fioxt above
whiis

WILSLALDS L4C, 8 Moatasa Liaized

Lu‘:ﬁ ,:;u:y

by
WEE' WILLY
By
Stazof IDAMD
]
Couxy of BLAINE
On s 152h day of Mazch 2004 | bifore me s

undzznpesd, 3 Notary Publie, in and for sud Stz persomally appeatsd _WES WILLS

. koown (o e, andlor idsmifizd io e

£ (he baxis of sasistestory evideace o te e HEHBER of the
Lizated Listility G thnt A the i and the fetzgoing insttumens was sizecd on belull of
Rid company by anhorky of consen of its sunbery and ackpowisdged w me tat he
exzrrid 2 ame ..n-"““"'-n,
o L_l_lpr -,
WITNESS My HAND A OFFICIAL SEAL 5 ‘v~ GEALIN, %
! i1

Hiy
o T

msm n.u'n'

A4

Lﬂm::
Canrmnnimm Decesbar 14, 3207

Piehe  MI2IT) Fomw Cotwy TH Liaabie]
QEITCLAD I2ID 8551
v 3w (LDQCDISE
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EXIHIBIT A

A parcel of land lymg within Sections 4 & 9, Township 8 North, Range 14 East, Boise Menidisn,
Custer County, Tdaho, being more particularly described as follows

Beginning at a brass cap marking the Southwest corner of the said Section 4, which lies South
00°23'53" West, 2645.60 feat om the West Quarter corner of said Section 4, thence South
89°23'02" East, 2630.91 feet elong the South boundary of said Section 4 to the proportioned
South Quarter comer of said Section 4; thence comtinuing South 89°23'02" East, 17.14 feet 10
the intersection of the South boundary of said Section 4 and the West Boundary of White Cloud
Subdivision, said point being the REAL POINT OF BEGINNING;

thence North 25°00'00"West, 654 43 feet (Record North 25°00' West, 658.31 feet) along the
boundary of White Cloud Subdivision 1o a 2° Iron Pipe,

thence North 76°38'02" West, 59.54 feet (Record North 76°41' West, 60.34 feet) along the
boundary of White Cloud Subdivision 10 a 2" Iron Pipe;

thence North 76°36'41" West, 187 72 feer (Record North 76°45" West, 211 .00 feet) to a 2" Iron
Pipe,

thence North 20°5522" West, 989.70 feer (Record North 29°53" West, 989.8 feet along the
Simplot Industries, Inc, parcel to a 2" Iron Pipe;

thence North 44°25'33" East, 176 31 feet (Record North 44°30'00" East, 175.72 feet) to a spike,
which bears South 44°26'28" West, 323.39 feet (Record 323.28 feet) from a 2" Iron Pipe;

thence North 48°36'00" West, 127.04 feet to a point;
thence North 55°57'00" West, 275.15 feet to a point;

thence North 30°30'00" West, 209.66 feet more or less, to the East boundary of the NWY%SW
of said Section 4;

thence South 00°26'02" West, 2038 49 feet along the East boundary of the W%4SWY of said
Section 4 10 its intersection with the Southemn boundary of said Section 4;

thence South 00°32'08" West, 2642 70 feet along the East boundary of the W¥:NW % of said
Section 9, to the Center West 1/16 corner of said Section 9;
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thence South 89°2430" East, 1316 70 fesr along the South Boundary of the EXAlNW'4 of said
Section 9 to the Center quarter comner of said Section 9,

thence continuing South 89°24'30" East, 798.56 feet (Record East 750 00 feet) along the South
Boundary of the WYNEY: of said Section 2,

thence North 01 °37'59" West, 244 .49 feet (Record North 0] ° 56" West, 250,00 feet) 10 a 2" Iron
Pipe;

thence North 01°39'56" West, 564.23 feel (Record Nosth 01°56" West, 564 77 feet) along the
boundary of White Cloud Subdivision to a 2" Iron Pipe,

thence North 74°48'40" East, 109.56 feet (Record North 74°2750" East, 109 80 feet) along the
boundary of White Cloud Subdivision to a 2* Lron Pipe,

thence North 48°33732" East, 229,11 feet (Record North 48°32'50" West, 229,30 f=et1) nlong the
boundary of White Cloud Subdivision 1o a 2" Iron Pipe,

thence North 06°19'53" East, 492.37 feet (Record Nonth 06°06'50" East, 492 20 feet) along the
boundary of White Cloud Subdivision to a 2" Iron Pipe;

thence South 62742'00" Wesi, 389 78 feet (Record South 62°28'10" West, 389.49 feet) along the
boundary of White Cloud Subdivision 1o 2 2" Iron Pipe;

thence North 54°41°47" West, 450 97 feer (Record North S4°47'50" West, 437.87 feet) along the
boundary of White Cloud Subdivision to 2 2" Iron Pipe;

thence North 42°40°22" West, 492 20 feet (Record North 42°47'50™ West, 509.12 feet) along the
boundary of White Cloud Subdivision to 2 2" Iron Pipe;

thence North 25°17'47" East, 377.17 feet (Record North 25°11'00" East, 377.18 feet) along the
boundary of White Cloud Subdivision to a 2" Iron Pipe,

thence North 25°00'00" West, 427 04 fest (Record North 25°00' West, 422,09 feet) along the
boundary of Whitz Cloud Subdivision to the REAL POINT OF BEGINNING.

AND THE FOLLOWING.

TOWNSHIP 8 NORTH, RANGE 14 EAST, BOISE MERIDIAN, CUSTER COUNTY, IDAHO.

SECTION 4 WY%“SWY, EXCEPT a pareel of land situated in the NW%SWYi, more particularly
described as follows:
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Commencing at the Quarter section corner common to Sections 5 and 4, thence South B§°20'30"
East, 315.78 feet to the Easterly nghi-of-way line of highway, thence continuing South 88°20°30"
East 1,004 23 feet; thence South 0702'18™ West, 300.00 fcer, thence North 88 *2030" West,
887.02 feet; thence North 21°05" West 325 16 feet along the Easterly right-of-way line of said
highway to the Point of Beginning.

ALSO EXCEPTING

A parcel of land in the NWYSWY4, Section 4, more particularly descnbed as follows
Commencing at the Quanier comer comumon to Sections 4 and 3; thence South 53°51" East,
$34.23 feet to the True Point of Begitming on the Easterly nght-of~way boundary of U. §.
Highway 93; thence South 88°20'30" East, 901.10 feet, thence South 0°02'18" West, 747.00 feet,
thence North 88°20'30" West, £13.52 feet 1o the Easterly boundary of U S Highway 93, thence
151 .33 feet along 2 curve to the left an the Easterly boundary of U S Highweay 93 with e central
angle of 2°59'32", a radius of 2,897.79 fcet, and a tangent of 75.68 feet that bears North
18°05'28" West; thence North 21°05'00" Wesl 656,72 fcet along the Easterly boundary of U §
Highway 93 1o the True Point of Beginning (Bauis of bearing U S. Highway 93, North 21°05'
West &t Quarter Section Line)

ALSO EXCEPTING

A parcel of land in the NWHSWY, Section 4, more particularly described as foliows
Commencing at the Quarter Corner common 1o Sections 4 and 3, thence South 33°51'49" East,
1,289.16 feet to the True Point of Beginning on the Easterly right-of-way boundary of U.§
Highway 93; thence South 88°20'30" East, 613.52 feet; thence South 0°02'18" West, 147 00 feer,
thence North 88°20'30" West, 569.27 feet to the Easterly boundary of U S Highway 93,

thence 154.72 feet along a curve 1o the left on the Easterly boundary of U S. Highway 93, with a
central angle of 3°03'33", a radius of 2,897 79 feet, and & tangent of 77 37 feet that bears North
15701'55" West, to the True Point of Beginning, (Basis of bearing: U.S. Highway 93, North
21°05' West at Quarter Section Line.)

ALSQ EXCEPTING HIGHWAY RIGHT OF WAY, NOW KNOWN AS STATE HIGHWAY
75.

SECTION 9: WANWY,, NY3SWY., EXCEPT that portion of the NWYSWYi described as
follows

Commencing at the Southwest comner of said 40-acre tract of land, which is the Point of
Beginning, thence East 1,188 feet; thence North 361 feet; thence West 1,188 feet; thence South
561 feet to the Point of Beginning.

ALSO EXCEPTING HIGHWAY RIGHT OF WAY
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EXHIBIT “F”»
Public Land Order dated November 15, 1974 - 1 page
" {PublicTand o;aersgm' . e
. {Tdsbe Ecto} Publie Lands
JoAHO, T.I0N. R 13N,
Additions to Nd!malronsbuﬂun Bec.3, 10t 9, Jot ¥ exenpt that part of Block
Sawtooth National Recreation Area , 3, 4, §, and Tract & 9, and 10 of Stanley
By virtus of the authority contalned el B, wikus, dud fos,
in the Act of August 23, 1972, 16 US.C. | Bocd, }om.c , BRYNWK, NG LRK:
460aa (19707, Suppicment I, and pur- M':l“' 2 BWyNEY, 5E

suant to Executive Order No. 10355 of
. May 28, 1852 (17 FR 4831), it 1a ordered

sac.l.lnutmum.swum
. 0, BELEEL:
Bec. 10, lot 7, KLY, B} SEK; -

bt T B s

as follows: o by
1 Bubject to valid existing the Bec. 15, Iots 3 thru 5, 1, :
following described Pederally owned -aoe.t"’f.wxnw;. S'.'t.ni
;hndsmtnnsfamdlounclmm . Mg-nﬂ sa.num ma
i of the Secretary of Agriculture; and are | . mn’m" L%

‘. sdded to-the Sawlcoth and Challis Na- - Bae, 27, Jota 1 and 3, HWY EEK.

. tiopal Forests as indical and recerved | T.HO0N . RI1TE,
A " led, o Beo, 14 WY,

' aspartof theBawioolh National Reerea- © = 11 wm 13 X,
mm:uwedbmnnmm Bec. 3. Lt 1, BEI;BWKETK, sxcept 1bat
Ilonswpxnhkl.h:m ‘ gugdm:'mc.mnm:m

Biwroort KAT:o0NAL Foarwr I . of Stanisy trwnsite mevey within satd
BOISE MARIRIAN E "h“md ! to the
Publiz Lands : The areas described for addition
TIN.RME, 3 1.65 L lnngnste County. "
- - ACres r
Bec. 2,16k 1 thru &, AY{NY, BY: "1’1:.-: total aereage involved aggregates
- Bac.3,lokai 1,2, S REK, SRS approcimately 10,807.29 meres in Custer
"""""""’”“““' ' and Blaine Catnties.
WRNEY, EERNEYL, BEK:
a.:.u.ax.uaawn BRYBWY, B2 Kz , . 2 Tho above described lands, and any
Sec. ML ER > Tands or intnérals wlileh may be acquired
the recreation area, are hereby

Bec, 15, BEYSTY within
Bre. 13, NYNLY, BEK N, NERHWY, withdraun from entry or appropristin
under the United Btates mining laws, 30

Y
Bee. 30, BER WY, BRI
Bet. 19, NE, NELBKY :
Bec. 30, SWYUNEY, WK BEK:
Hee .;:ﬂi pp— #
! Bec. 33, NE ii.
{ dequired Landa

| T.ON R ME.
. UBee 0. BREWY.

The areas described for addition to the

. S a“':‘;ss.m Eﬁs.’c. Ch. 2. k0t froe disposition dircer
i aws mm minenl m
T, .gfﬁ |.|‘x‘“"&'n%““' and. a'!l amendmentis therelo. The uw 6
- Bec_6: -  syhject Iands shall be governed by the
‘ Bac. 6, lota- 1, 3, BRBEK: T "_imles and reguistions promuigated by
A _-.aoc.l.ns . " the Becrelary of Agriculture
! Bec 17, WHNBY,! =
Wi ] ‘Bea 30, K REK, BY f . Jaex O..Howtowm,
{ -Sec SLWKNEL, xwu.u:m . Assiziont Secretery
] Beo.28, NEY: 4 of!hel’nw
s Boo 27, mwug;g: i Noveusea 16, 1974,
s g&m i © - (PR DocM-3TI PRled 11-31-T4,8:45 sum]
2 Bec. 3t RRRNES, BKUEK, BEKEWK, R i
H un.a.iuhi.o SEYSEY,
] PAN_BME.
Bo T,EY:
. Beo. 1R BYNE
}

ra Do

Published 3¢ FR #IR7_ Paf-e.’é.&ﬂ -3
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EXHIBIT “G”

Aerial Photograph dated July 6, 1968 - 1 page

-
L}

: Ditch for "Williams

i Ditch"

NSIPOD for "Williams
Ditch" '

= e
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EXHIBIT “H”

Google Earth - Earth Point Map, of an aerial photograph dated June 23, 2009 - 1 page
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EXHIBIT “1”

1daho Dept. of Water Resources — Water Report for Water Right # 71-10767 - 3 pages

IDAHO DEPARTMENT OF WATER RESOURCES |
Water Right Report

9/21/2012

WATER RIGHT NO. 71-10767 |

Owner Type Name and Address |
Current Owner |JON L CHRISTIANSON |

C/O JON L CHRISTIANSON FOUR TIMES SQUARE !
INEW YORK, NY 10036
Current Owner [WEI S CHRISTIANSON
C/O WEI S CHRISTIANSON FOUR TIMES SQUARE
NEW YORK, NY 10036
Original Owner[JACK B FUREY

PO BOX 280

CHALLIS, ID 83226

(208)876-4491 |
Original Owner|LOUIS F RACINE JR
PO BOX 1391 !
POCATELLO, ID 83204
(208)232-6101

Priority Date: 05/01/1959
Basis: Decreed
Status: Active

Source
SALMON RIVER|SNAKE RIVER

Jo |
10/31/3.39 CFS '
3.39 CFS |

Location of Point(s) of Diversion:

IRRIGATION  |5/01
otal Diverslon

[SALMON RIVER|SENESE|Sec. 08[Township 08N|Range 14E|CUSTER County] |

Place(s) of use:
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Place of Use Legal Description: IRRIGATION CUSTER County

Tract Tract es Yract
08BN 14E NWSWI(1.1 WSW |13.5 SESW |2.3
9 NENW (3.7 NWNWI|18.4 SWNWHK.8

Total Acres: 43.8

Conditions of Approval:

USE OF THE RIGHTS LISTED BELOW IS LIMITED TO A TOTAL COMBINED FIELD HEADGATE

1. REQUIREMENT OF 7.89 CFS FOR IRRIGATION OF 100.2 ACRES. COMBINED RIGHT NOS.: 71-10767,
71-10768, 71-02004C & 71-00036A.

[USE OF THE RIGHTS LISTED BELOW IS LIMITED TO THE IRRIGATION OF A COMBINED TOTAL OF
2. 100.2 ACRES IN A SINGLE IRRIGATION SEASON. COMBINED RIGHT NOS.: 71-00036A, 71-02004C,
71-10768 & 71-10767.

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS NECESSARY FOR THE
DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT ADMINISTRATION OF THE WATER RIGHTS
MAY BE ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6}), IDAHC CODE.

E FOLLOWING WATER RIGHTS FROM THE FOLLOWING SOURCES OF WATER IN BASIN 71
SHALL BE ADMINISTERED SEPARATELY FROM ALL OTHER WATER RIGHTS IN BASIN 71: WATER
RIGHT NO. SOURCE NONE NONE THE FOLLOWING WATER RIGHTS FROM THE FOLLOWING
4.[IC13|SOURCES OF WATER IN BASIN 71 SHALL BE ADMINISTERED SEPARATELY FROM ALL OTHER
WATER RIGHTS IN THE SNAKE RIVER BASIN: WATER RIGHT NO. SOURCE NONE NONE ALL WATER
RIGHTS WITHIN BASIN 71 ARE FROM CONNECTED SOURCES OF WATER IN THE SNAKE RIVER
BASIN AND SHALL BE ADMINISTERED CONJUNCTIVELY.

0.36 CFS OF THIS RIGHT IS LIMITED TO USE FOR CONVEYANCE LOSSES IN DELIVERY OF THIS
RIGHT. THE RIGHTS LISTED BELOW ARE EACH DIVERTED THROUGH POINT OF DIVERSION
DESCRIBED ABOVE, RIGHT NOS.: 71-02004A, 71-02004B, 71-02063, 71-04037, 7:-020858B, 71-
10764 & 71-10767.

Dates:

Licensed Date:

Decreed Date: 03/16/1999

Enlargement Use Priority Data:

Enlargement Statute Priority Date:

Water Supply Bank Enroliment Date Accepted:
Water Supply Bank Enrollment Date Removed:
Application Received Date:

Protest Deadline Date:

Number of Protests: 0

Other Information:

State or Federal: S

Owner Name Connector: AND
Water District Number: 71
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Combined Acres Limit: 100.2
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Combined Volume Limit:
Combined Rate Limit: 7.89
Civil Case Number:

Old Case Number:

Decree Plantiff:

Decree Defendant:

Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:
Mitiaation Plan: False



Kathyrn Conant, Director, Lands
February 12, 2014
Page - 23

EXHIBIT “K”

Idaho Dept. of Water Resources — Water Right Application #71-7170 - 6 pages



@E@;WE@

96 1983 .
Tomz STATE OF IDAHO Jin idone. o, &= @ 2170

Respurces
DEPARTMENT OF WATER RE@ ﬁg:f:; O:Flce
APPLICATION FOR PE

To appropriate the public waters of the State of Idaho

. . 0ff.879-4421
1. Name of applicant Louis F. Racine,Jr. & Jack B. Furey Phone Hme.876-4491

P.0O. Box 280, Challis, Idaho 83226

Post office address

2. Sourca of water supply Salmon River which is a tributary of Snake River
3. Location of point of diversien ig SE Viof _ NE vhof __SE %, Govt. Lot
Sec.. 8  Township_ BN._ _ Range_ 14E.. _pm. _Custer County; additional

None.

points of diversion if any:

4. Water will be used for the following purposes:

Amount £3Cfs for _EXTigation innsesfrom 4/1 to _F2/30 {(both dates inclusive)
{cts or acra-ieet per annum)
Amount for purposes frcm to {both dates incfusive)
{cfs or acre-fest per annum)
Amount for purposes from 10 {both dates inclusive)
{cls or acre-leat per annum)
Amount for purposes from to (both dates inclusiva}
{cfs or acre-fest peat annum}
5. Total quantity to be appropriated is (a)s 3CES and/or (b}
cubic faet per second acre fest per annum

6. Proposed diverting works:

8. Description of ditches, flumes, pumps, headgates, etc. Diversion box a short distance from
Salmon River is cement--approx:.mately 300 feet on down ditch is a wooden

fish control box which is 18 feet wide--on below the wooden box the

ditch is 11 feet wide at the top.

b. Height of storage dam feet; active reservoir capacity acre-feet; total
reservoir capacity acre-feet; periad of year whan water will be diverted to storage:"

to inclusive.
¢. Proposed wall diameter is inches; proposed depth of-well is fest.

d. Is ground water with a temperature of greater than 85%°F heing sought?

a. If well is slready drilled, when? _____; Drilling firm .

Well was drilled for (well ownerf'

7. Time required for the completion of the works and application of the water to be proposed beneficial use is

Diversion works are now in existence and water may be diverted immediately.
years (minimum 1 yearl.
r H a. n.



8. Description of proposed uses (if irrigation only, go to item 9).

a. Hydropower; show total feet of head and proposed capacity in KW,

b. Stockwatering; list number and kind of livestock.

¢, Municipal; show name of municipality.

d. Domestic: show number of households.

a. Other; daescribe fully.

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of the use {example: D for Domestic) in the corres-

ponding place of use below. See instructions for standard symbols.

NEY: NWY% SWV. SEY%
TWP | RANGE | SEC. TOTALS

NEW | NW'%] SWY% | SEY | NEV. | NW% ] SW% | BEW | NE% | NWY | SW% | SE | NEVA | NWAT SWY | SE%

8N. | 14EBM S 105

Total number of acres to be irrigated

10. Describe any other water rights used for the same purposes as described above.

U. S. Government

11. a. Who owns the property at the point of diversion?
b. Who owns the land to be irrigated or place of use? Louis F. Racine,Jr.,& Jack B. Furey

c. | the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing.

12. Remarks: ater appropriated is surplus originally licensed to Sherman P.
Purey,Jr., and Jack B. Furey to irrigate that portion of SW4NE%, NE%SE% and

NE4SEY, Section 32, Iwp. 9N, Rge. 1ZE., B.M.

; M. lyimg westerly and aajoinitg
state Hwy, 75, but which license rights were conveved to Ernest E. Day and
Fred Humphreys, together with additional appurtenant water rights to irrigate

approximately 50 acres of that portion of SE4NE% and NE4SEY, said Section,
Twp. and Rge., lying ear*erly and adjacent to Highw--r 75. (See copy of Page 1
of original Warranty D. 1 #172209. Also,see attach . copy of Water License

#28070, now renumbered as #7102085, Idaho Dept. of Water Resources, Also,see
copy of original Ditch and Water Agreement between Morgan C. Williams and




8. Description of proposed uses (if irrigation only, go to item 9):

a. Hydrapawer; show total feet of head and proposed capacity in KW.

b. Stockwatering:; list number and kind of livestock.

[1]

. Municipal; show name of municipality.
. Domestic; show number of households.
. Other; describe fuily.

=8

m

9, Description of place of use:
a. It water is for irrigation, indicate acreage in each subdivision in the tabulation below,
b. if water is used for other purposes, place a symbol of the use {example: D for Domestic) in the corres-

ponding place of use below. See instructions for standard symbols.

NE% NWK ' SWk SE%
Twe | Ranae | s8C. TOTALS

NEY: | NWY%| SW% | SE'%4 | NE% | NW'4| SW. | SEY: | NEY| NWYi SW% | SE% | NEX | NWY| SW% | SE%

8N. | 14EBM 9 10]5

Total number of acres to be irrigated

10. Describe any other waler rights used for the same purposes as described above.

U. S. Government

11. a. Who owns the property at the point of diversion?
b. Who owns the land to be irrigated or place of use? LOuis F. Racine,Jr.,& Jack B. Furey

c. I the property is owned by a person other than the applicant, describe the arrangement enabiling the

applicant to make this filing.

12. Remarks: Water appropriated is surplus originally licensed to Sherman F.
Furey,Jr., and Jack B. Furey to irrigate that portion of SW4NE%, NE%SE% and
NE%SF¥%, Section 32, Twp. 9N, RJge. 4E., B.M.

M. lying wWesterly and adjointig
state BHwy. 75, but which license rights were conveyed to Ernest E. Dav. and

Fred Humphreys, together wifh additional appurtenant water rights to irrigate

approximately 50 acres of that portion of SERNEj and NE4SEY, said Section,
Twp. and Rge., lying ear*erly and adjacent to Highw--r 75. (See copy of Page 1
of original Warranty D. 3 #172209. Also,see attach . copy of Water License

#28070, now renumbered as #7102085, Idaho Degt. of Water Resources, Also,see
copy of original Ditch and Water Agreement between Morgan C. Williams and




keam Mivie WYilismd, tiusbard apd WiR, First Partiesd, avd Shewnem r.
Furegydcly afdi denm Ft@y, and daek B. Furey &8¢ Nancy J. Furey, husband

and Wife, Seeentl mavct, )
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Publication approved Date

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
This is to certify that | have examined Application for Permit to appropriate the public waters of the Statg of

Idaho No. , and said spplication is hereby

1. Approval of said application is subject to the following limitations and conditions;

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or hefore

.19

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shali be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of 1daho that are initiated later in time
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydropower, within the State of Idaho initiated latar in time than the priority of this

permit.

e. Other:
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EXHIBIT “L”

Idaho Dept. of Water Resources — Order dated January 15, 2014 related to Water Right
Application #71-7170 - 4 pages



State of Idaho
DEPARTMENT OF WATER RESOURCES

Southern Region, 1341 Fillmore Street, Suite 200 » Twin Falls, Idaho 83301-3380
Phone: (208) 736-3033 » Fax: (208) 736-3037 = Web Site: www,idwr.idaho.gov
C.L.*BUTCH"” OTTER
Governor

GARY SPACKMAN
Director

January 15, 2014

JON CHRISTIANSON
WEI CHRISTIANSON
HC 64 BOX 9958
STANLEY, ID 83278

RE: Order Granting a Delay in Processing, Application for Permit No(s). 71-7170

Dear Applicant(s):

Enclosed please find an Order Granting a Delay in Processing. If you have any
questions regarding the enclosed information , please feel free to contact our office at
(208) 736-3033. Additional information is also available on our website,
www.idwr.idaho.gov .

Sincerely, . .
Allen Merritt

Southern Region Manager

Enclosures

cc: Gary D Slette, attorney



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )
PERMIT NO. 71-7170 IN THE NAME OF ) ORDER GRANTING
JON & WEI CHRISTIANSON ) A DELAY IN PROCESSING
)

This matter having come before the Department of Water Resources (Department) as a
petition to delay the processing of an application for permit, the Department finds, concludes, and
orders:

FINDINGS OF FACT

1. On July 29, 1993, Louis F. Rancine, Jr. and Jack B. Furey applied to the Department for
a permit to appropriate 0.30 cfs of water from the Salmon River, a tributary of the Snake River, for
irrigation purposes.

2. On January 12, 2006, the Department received an Assignment of Application for
Permit 71-7170 assigning the application to Jon & Wei Christianson.

3. Rule 40.01.d. of the Department's Water Appropriation Rules (IDAPA
37.03.08.040.01.d) provides as follows:

An applicant may request in writing that commencement of processing of his or
her application be delayed for a period not to exceed one (1) year or that
processing be interrupted for a period not to exceed six (6) months. The director at
his discretion may approve the request unless he determines that others will be
injured by the delay or that the applicant seeks the delay for the purpose of
speculation, or that the public interest of the people of Idaho will not be served by
the delay. The director may approve a request for delay for a shorter period of
time or upon conditions, and may renew the approval upon written request.

4, Since 2007, the Department has received numerous petitions from Gary D. Slette on
behalf of his clients, Jon & Wei Christianson, for delays in processing of Application for Permit 71-
7170. The delays have been requested in order to address concemns raised by the Sawtooth National
Forest regarding the lack of authorization, or application for authorization, to use the point of
diversion and conveyance works (ditch) proposed by Application for Permit 71-7170.

5. In response to the petitions requesting delays in the processing of the application, the
Department has issued Orders Granting a Delay in Processing of Application for Permit 71-7170.
The orders indicated that Jon & Wei Christianson shall provide the Department with information
relating to the progress in addressing the concemns raised by the Sawtooth National Forest.

ORDER GRANTING A DELAY IN PROCESSING, Page |



6. On December 6, 2013, the Department received a petition from Gary D. Slette on behalf
of his clients, Jon & Wei Christianson, for an additional six month delay in processing of the
application. The petition included information relating to ongoing efforts made in an attempt to
address the concerns raised by the Sawtooth National Forest regarding the lack of authorization, or
application for authorization, to use the point of diversion and conveyance works (ditch) proposed
by Application for Permit 71-7170. The additional delay was requested in order to continue
ongoing efforts to address concerns raised by the Sawtooth National Forest.

CONCLUSIONS OF LAW
1. It is in the public interest to grant an additional delay in processing of Jon & Wei
Christianson’s application to appropriate water from the Salmon River so that they can explore

alternatives 1o address concerns raised by the Sawtooth National Forest.

2. Delaying the processing of Application for Permit No. 71-7170 will not injure other
water users.

3. The request for an additional delay in processing of Application for Permit No. 71-7170
was not made for speculative purposes.

4. The Department should grant the petition and continue to delay processing Application
for Permit No. 71-7170 for up to six months.

ORDER

IT IS HEREBY ORDERED that the petition to continue to delay the processing of
Application for Permit No. 71-7170 is GRANTED.

IT IS FURTHER HEREBY ORDERED that by July 14, 2014, Jon & Wei Chistianson shall

provide the Department with information relating to their progress in addressing the concerns raised
by the Sawtooth National Forest.

F.S —
Dated this /5 _dayof __ JA“2vy , 2014,

.

Allen Merritt
Southern Region Manager
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CERTIFICATE OF SERVICE

I hereby certify that on this 15" day of January, 2014, I mailed a true and correct copy, postage
prepaid, of the foregoing ORDER GRANTING A DELAY IN PROCESSING to the person(s)
listed below:

Documents Enclosed: Order Granting A Delay in Processing for Application for Permit
No. 71-7170, in the name of Jon and Wei Christianson

JON CHRISTIANSON
WEI CHRISTIANSON
HC 64 BOX 9958
STANLEY, ID 83278

ROBERTSON & SLETTE, PLLC
ATTN: GARY D SLETTE

PO BOX 1906

TWIN FALLS, ID 83303-1906

s ,

Denise Maline
Administrative Assistant
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