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Eastern Hegion
Email: thamisiiholdenlegal com

February 28, 2017
VIA EMAIL AND REGULAR MAIL

Idaho Department of Water Resources
Attn: James Cefalo

900 North Skyline Drive, Suite A
Idaho Falls, ID 83402-1718
james.cefalo@idwr.idaho.gov

RE: Response to Preliminary Order Correcting Splits of Water Rights (In the Matter
of Ownership Change Splits for Water Rights 35-8037A and 35-8573) Owned By
Walker Land & Cattle LLC.

Dear James:

This letter is a response to the above-referenced order issued on December 5, 2016 (the
“Order™). The Order split Water Right Nos. 35-8037A and 35-8573 as follows:
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We have determined that there was no need to petition for reconsideration or take other
measures because the split portions of Water Right Nos. 35-8037A and 35-8573 should all still
remain in the name of Walker Land & Cattle LLC.! As described below, there is important
background information not included in the Order. The Order presupposes that there will
eventually be a Notice of Change of Water Right Ownership from Wright Brothers Co., the owner
of the underlying property identified as the place of use of portions of Water Right Nos. 35-8037A
and 35-8573.2 A review of relevant water right documents and recorded deeds leads to the proper
conclusion that Wright Brothers Co. is not entitled to any portion of either Water Right No. 35-
8037A or Water Right No. 35-8573.

As described herein, under no circumstances should the Department’s records be updated
to reflect that Wright Brothers Co. owns any portion of the Water Right Nos. 35-8037A and 35-
8573 and/or their split portions (their “children” rights) identified as Water Right Nos. 35-13437,
35-13438, 35-13439, and 35-13440. We request that this letter be scanned and included in the
Department’s water right backfiles for Water Right Nos. 35-8037A and 35-8573 and their split
portions identified as Water Right Nos. 35-13437, 35-13438, 35-13439, and 35-134490.

Currently, Wright Brothers Co. (hereinafter, simply “Wright”) and Walker Land & Cattle
LLC (hereinafter, simply “Walker”) own portions of the N1/2 of Section 29, Township 03N.,
Range 36E.B.M. Here is a map of the current land ownership, which shows that each entity owns
an “L" shaped parcel consisting of 160 acres:

I Additionally, with additional information associated with an ownership change, the Department could simply issue
a new order amending the water right ownership, just as the Department did in this matter.

2 “Wright has not yet filed any paperwork to update the ownership of water rights 35-13437 or 35-13439. Therefore,
all water rights still list Walker as the current owner. It is not clear from the deeds available to the Department at this
time whether Wright owns water rights 35-13437 or 35-13439.” Order at 5 (underlining in original).
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We requested a “Lot Book Guarantee™ from Alliance Title & Escrow Corporation for the
Wright parcel. This guarantee is obtained for the purpose of identifying the last recorded
instrument which transferred title to the Wright property:
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Name of Assured: Holden, Kidwell, Hahn & Crapo
The Assurances refemed to on the face page are:

That. according to the Company’'s property records relative to the following described real property (but without
examination of those Company records mamtained and indexed by pame):

West half of the Northwest quarter (\W%:NW*4); Northeast quarter of the Northwest quarter
(NE¥NW) and the Northwest quarter of the Northeast quarter (NW'NE'S) of Section 29,
Townskip 3 North, Range 36 East of the Boise Meridian, Bonneville Connty, Idaho.

A. The last recorded instrument purporting to transfer title to said real property is:

Dated: Apnl 1, 1954
Grantor: Stewart A Wnght and Gertrude H Wnight, hus wife
Grantes: Wright Brothers Company

Recorded: October 13, 1982
Instrument No.: 631407

The identified deed in the Lot Book Guarantee—Instrument No. 631407 (which is dated April 1,
1954 but was recorded on October 13, 1982)—identifies the Wright “L” shaped parcel, which has
been occupied by Wright (apparently under a Contract of Sale) since April 1, 1954 (the date of the

deed) until the deed was recorded transferring ownership. This deed, in relevant part, provides:
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Having established that Wright has occupied and owned the property since 1954, it is
important to review the detail of the development of each water right (35-8037A and 35-8573) and
the conveyance of the underlying property contained within the place of use of each water right is
important to review. Except for the Wright deed set forth on the preceding page, all of these
documents are contained in IDWR’s water right backfile for each identified water right in the event
you with to verify them.

There are two important legal principles to consider with this letter, the first one of which
is briefly described in the Order at page 5. More specifically:

Unless they are expressly reserved in the deed or it is clearly shown that the parties
intended that the grantor would reserve them, appurienant water rights pass with
the land even though they are not mentioned in the deed and the deed does not
mention ‘appurtenances.’

Bagley v. Thomason, 149 [daho 799, 241 P.3d 972 (2010) (citing Joyce Livestock Co. v. United
States, 144 1daho 1, 56 P.3d 502 (2007) (bolding added).

As was held in Hunt v. Bremer, 47 Idaho 490, 493, 276 P. 964, 965 (1929), “A
division of a tract of land to which water is appurtenant, without segregating or
reserving the water right, works a division of such water right in proportion as the
land is divided,” citing Russell v. Irish, 20 Idaho 194, 118 P. 501 (1911).

Crow v. Carlson, 107 Idaho 461, 467, 690 P.2d 916, 922 (1984).

Secondly, a water right may be appropriated for use on property not owned by the water
right holder as long as the law is followed in appropriating the water right, the result of which is
separate ownership of the water right and the underlying property:

“One who has appropriated water and beneficially used it has a right to the use of
the water independent of his ownership of the land.” Sanderson v. Salmon River
Canal Co., 34 1daho 145, 160, 199 P. 999, 1003 (1921). Idaho has long recognized
that an appropriator can obtain a water right in waters located on federal land. Keiler
v. McDonald, 37 Idaho 573, 218 P. 365 (1923); Short v. Praisewater, 35 Idaho 691,
208 P. 844 (1922); Sarret v. Hunter, 32 Idaho 536, 185 P. 1072 (1919); Le Quime
v. Chambers, 15 Idaho 405, 98 P. 415 (1908); Hillman v. Hardwick, 3 Idaho 255,

3 “If a deed conveying a portion of the subject property does not describe how appurtenant water rights are to be
divided, the Department will split the water rights in proportion to the number of water right irrigated acres
associated with each parcel.” Order at 5.
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28 P. 438 (1891). The appropriator simply must follow Idaho law in obtaining that
water right.

Joyce Livestock Co. v. United States, 144 Idaho 1, 7, 156 P.3d 502, 508 (2007). With these
principles in mind, it is necessary to review the documents associated with the two parent water
rights.

Water Right No. 35-8037A

Water Right No. 35-8037A received this partial decree in the SRBA on April 5, 2002:

IN THE DISTRICT COURT OF THR FIFTE JUDICIAL DISTAICT OF THE
STATE OF IDAHD, IN AND FOR THE COUNTY OF TWIN PALLY
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The place of use of 35-8037A is 158 out of the 160 acres in the NE1/4 of Section 29,
Township 03N., Range 36E.B.M. This water right was decreed to Sometimes a Great Notion Land
Land and Cattle Company (c/o Bruce Stanger) (hereinafter, “Notion”). This “A” portion of 35-
8037—when it was in the permit phase—was assigned to the place of use of the above-described
NE1/4 in 1989 when these 160 acres were owned by Notion. This is evidenced by a statement in
the SRBA claim for this water right:

14, Remarks: 2“ E !2 SD ;: , : ii - _/IJ/GB?—
D OO Tusa A Teewnrs Foe ~~pus e Powrep  pussesod.

The license for this water right was issued on December 9, 1991, and contains the same
place of use as the partial decree.

Within months after Notion received its partial decree for 35-8037A, 120 of the 160 acres
(the NENE, SENE, and SWNE) to which 35-8037A is appurtenant was conveyed from Notion to
Double Arrow Ranch Limited Liability Company as evidenced by Instrument No. 1083550
recorded in Bonneville County, Idaho, a portion of which is set forth here:

) |B3sS
S Q®  en o Ems

SPECIAL WARRANTY DEED
1083550 JLI1F0Z M43

THIS INDENTURE, made this _{{ " day of July, 2002, between ERNEST
BRUCE STANGER (alse known as E. Bruce Stanger or Etnest B. Stanger, a married
person dealing with his sole and separate property), MICHAEL RICHARD STANGER
(also known as Michacl R. Stanger, a single person), and KIMBERLY EDITH
STANGER KVAMME (also known as Kimberly 5. Kvamme cor Kimberly Stanger
Kvamme, a single person), doing business ns SOMETIMES A GREAT NOTION LAND
AND CATTLE COMPANY (a partnership consisting of those three individuals as
partners), the Grantors, and DOUBLE ARROW RANCH LIMITED LIABILITY
COMPANY, en Ideho Limited Liability Company, the Grantee, whose address is c/o
Edith M. Stanger of 115 North Momingside Drive, 1daho Falls, Idahe 83402,

WITNESSETH:

That the Grantors, for and in consideration of the sum of Ten and No/100s
($10.00), and other good and valuable consideration, do by thesc presents grant,
, and assign unio the Grantee all of the following described real estate situated in
umy of Bonneville, State of Idabo, to-wit: .

- The East half of the Northeast quarter (EXNEY:) less the East 33 feet
I thereof deeded to Bonnevilie County, the Southwest quarter of the
Northeast quarter (SW/ANEY), and the Southeast quarter of the Northwest
k3 quarter (SEVANW?5), Section 29, Township 3 North, Range 36 East, Boise
F & Meridizn, Bomneville County, State of Idaho.
Together with a portion of the water rights associated with License Nos. 35-
08037A and 35-08573 proportionate to the acreages.
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Immediately after Instrument No. 1083550 was recorded, the same property was

immediately conveyed to Walker Land & Cattle Company with the recording of Instrument No.
1083551 on the same day (July 15, 2002):

. HeEUCEelVED , oml
C . @ =2 - 4 27 BowEVILE Cosery RecomeR
R - e W Rescunk 083551 MLIS0E M4 53
WARRANTY DEED
For Valuable Consideration Received, DOUBLE ARROW RANCH 2

LIMITED LIABILITY COMPANY, an Idaho Limited Lizbility Corspany, the G
does hereby grant, bargain, sell and convey unto WALKER LAND & CATTLE

=
C ANY, n gm:rnl partnership, the Grantees, whose current address is %’; ":, -~
& e, Leta s 53 y3y S 2
-

estate situated in Bonneville County, State of Idaho, to-wit:

The Eest half of the Northeast quarier (E'/2NEY) less the East 33 feet
thereof deeded Lo Bonneville County, the Southwest quarter of the
Northeast quarter (SWiANE'4), and the Southeast quarier of the Northwest
quarter (SEVNWA), Section 29, Township 3 North, Range 36 East, Boise
Meridian, Bonneville County, State of Idaho.

Together with a portion of the water rights associnted with License Nos. 33-
08037A and 35-08573 proportionate to the acrcages.

Both deeds specifically referenced 35-8037A being conveyed along with the underlying
property (even though in order to convey the water rights, it was not necessary to expressly identify
them), and this water right is appurtenant to the NENE, SENE, and SWNE of Section 29.
Therefore, this deed conveyed three-fourths of Water Right No. 35-8037A to Walker.

The remaining one-quarter of 35-8037A was eventually conveyed to Walker ten years later
(in 2012). This remaining one-fourth portion was assigned the identification number of 35-13437

by the Department. Notion conveyed title to 35-13437 associated with the NWNE of Section 29
to Walker as evidenced by this deed:
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QUITCLAIM DEED

FOR YALUE RECEIVED, Sometimes A Great Notion Land & Cattle Company, a
general partnership, of $387 E 49 N, {daho Falls, Idaho, 83401, “Grantor” does hereby remise,
release and forever QUITCLAIM unto, Walker Land & Cattle, LLC, whose mailing address is
1070 Riverwalk Drive, Suite 200, [dsho Falls, Idaho, 83402, its interest held, in and to the
following described water right in the state of Jdaho:

Water Right Number
35-13437
PlacsofUse  Towmshlp Range  Seetion  Acres  County
NWI/4 NEIH4 TN R35 EBM 29 40 Bonneville, ID

Together with ell and singulac the tenements, hereditaments, and appurtenances thereunto
belonging or in any wise appertaining.

While it is true that the NWNE of Section 29 was and is currently owned by Wright, 35-
13437 was owned by Notion because the SBRA partial decree identified the owner of 35-8037A
(the parent right to 35-13437) as Notion. Therefore, this was a situation where the ownership of
the water right was different than the ownership of the underlying property. We understand that
Notion was authorized to irrigation the NWNE even though it was owned by Wright. Again, 35-
8037A was licensed to Notion in 1991 when Wright owned the property, and Wright did not file
any competing claim for a portion of 35-8037A in the SRBA.

In short, it is undisputed and that Notion did not own the portion of 35-8037A appurtenant
to the NWNE. A review of the relevant deeds leads to the conclusion that Walker owns the entirety
of 35-8037A, which is now identified as two children water rights (Water Right Nos. 35-13437
and 35-13438). Because the ownership of these rights appears to be beyond dispute, there is no
need for the Department to recombine these rights. The rights should remain separately numbered,
but with the clear understanding that both are owned by Walker. Any attempt by Wright, or any
other entity, to claim ownership of these rights through submission of a Notice of Change of Water
Right Ownership to the Department should be refused.
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Water Right No. 35-8573

The development of Water Right No. 35-8573 is somewhat more detailed. Because proof
of beneficial use of this water right was after the commencement date of the SRBA, it was not
necessary for Walker to submit a claim in the SRBA for this water right. Therefore, the extent of
the water right is evidenced by the documents associated with the permitting and licensing of this
water right.

The application for permit for 35-8573 was submitted on May 2, 1985 by Roland L. Walker
(Rollie Walker’s father), as evidenced by the application itself:

. ‘ o 25 8573

Form 202 Ident,
L STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT CONDITIONAL

To appropriate the public waters of the State of Idaho APPROVAL
1. Name of applicant  Roland L. Walker Phone  754-4696
Pest office address __Box 129; Menan, Idaho 83434 .
2. Source of water supply _Groundwsuter 3 which is a tributary of
23, Location of point of diversionis  NE Y of _ NW %of Section _ 29 Township 3 N
Range 36__; B.M. Bonneville ___ County, additional points of diversionif any:

4 Watar will ba usad for tha following ourposes:

The place of use map associated with the application depicted the following place of use with
initial plans to install two center pivots:
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As you can see, the place of use covered the entire N1/2 of Section 29, Township 3N,
Range 36E.B.M., which included the Wright property. The application requested the right to
develop 270 authorized irrigated acres.

At the time the application was submitted, Notion owned its “L” shaped piece, and Wright
did as well. Under Item #9 of the application document, Walker made it clear that he was
authorized to develop the water right as a condition of an oral lease:

9, a, Who owns the property at the point of diversion wright Bros, Co, and Great Motion Cattle
Co.

b. Who owns the land to be irrigated or place of use _same

c, Uf the propenty is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this flling Condition of oral lease.

As described above, a person can develop a water right on property he or she does not own
as long as the law is followed. Mr. Walker followed the law when he followed the permitting
process and paid for installation of diversion and irrigation equipment as he developed the water
right. No protests to the application were filed, and there is nothing of record indicating that either
Notion or Wright objected to development of the water right. A permit was eventually issued on
September 29, 1990:
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_ﬁ — p—
State of idahc
Departmant ol Water Resources

Permit To Appropriate Water

¥0. 35-08573

Froposed Priority: PMay 2, 1985 Maximm Muvtsion Rates 5.40 O3
This is to cortify, that XA l..lguu
P.0O. BOX

MERN, ID 8343
bas applied for a permit bo appropriste water Lroo: GRAREDNATEN
and & pereit it APPROVED for developoent of wvater as followss

BEREFICIAL USE PERICD OF FATE OF DIVERSICH
IRRIGATIN 0401 to 1101 $.40 TS
LOCKTION OF POINT{S) {F DIVERSIOM: NI Ses. 19, Township 0N, Range MGE
BONNEVTLLE County
PLACE OF USE: IRRIGATION
™ AR I ACRES ACRES ACRES TOTAL
o 6r 29 HDNE 318 Bwex 1).8 oE 3l
EE 13.8 KEN 11.8 M 311.8
Saw 11.8 sex 3.8 270.4
Total m=ber of acres irtigated: 270.4
CORDTTTINE, /REOMS ¢

1. Proot of construction of works smd applicstion of watar to
fiein) use ghyll be submikted on or before October 1, 1992.

2. Subject to all prior water rights.

3. The issusnew of thiz perzit in ne wey grants any right-of-way or
eapensnt across the land of ancther.

4. Any license issued by ITMR pursuant to the permit or portion
theteof for tho use of trust water is subject to a term review
of 20 years after the date of this approval to detsrmine
availabilicy of water for the use and to re-cvaluate the public
intszost at the end of the tem.

5. Olversion and use of vater uer this permit 8 cubject to an
arrmal use fee 1I rules are n«hu?umt.ly promulgated which
provide for the cutmittal of the .

6. The Director retains jurisdiction of thw pemmit andsor
aibaegunt licenss issued to change, add or remove any
requiramens as determined to be appropriate.

7. Pammit holder shall coaply with the drilling permic requizessnts
of Section 42-135, ldaho Code.

8. Permit holder shall coswence the escavation or constructlon ef
dl.v"unz works within ane year of the dats thiz permit is fccued

diligently until the project is complete.

9. The rate of diversion of water for irrigation unler this permit
and all other water rights on the same land shall not exceed 0.02

cubic feet per second for each acre of land. Mlckﬂﬁ'im

SEPLa bkl

—— —_l-.ﬁ
State of Idaho
2 Department of Water Resources

Permit To Appropriate Water

WO, 15-0457)

CROITIONS /RERES

Thic perait s issoed pursusnt to the provislons of Section 42-304, Idaho Ceebs,

h% ssal grature of the Director, affized at Boise, this
A0 "o ﬁ@ﬁ:&_ 10
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The field exam and associated documents for 35-8573 explain the development of this
water right. After Proof of Beneficial Use was submitted, Keith Wilson of the Department
accompanied Blair Walker (Roland’s son) on the field exam. Keith discovered that the water
delivery system had the ability to deliver water to virtually the entire N1/2 of Section 29 (except
for 2 acres on the east side of the N1/2 covered by a Bonneville County road). The field exam

maps are reproduced here:
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After an Application for Amendment for Licensing Purposes was prepared by the
Department for Mr. Walker’s signature, and the associated filing fee paid, the license for 35-8573

was issued:
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WATER RIGHT LICENSE
WATER RIGHT NO.  35-00573
Priority: May 3, 1985 Haximsm Diversion Rate: 3.0 ors
This is te careify, thet ROLARD L WALKER

PO BOX 129
HERAR ID 83414 has cocplind with the terms and conditicns

5 of the psrmit, lssusd pursnant to Application for Permit datsd May 2, 190%; and
3 has submitted Proof of Banaficlal Use on August 28, 1992. An examination indicates

that the works have a diversion capacity of 6.100 cfs of vater from a ORODUNDMATER
source, and a water right has bsen established a3 follows:

ENETICIAL USE ZERIOD OF ©SY  BEAIE OF PIVERFION  AMFUAL VOLUME
IRAIGATION o401 ta 10/31 3.87 crs
LOCATION OF POINT(3) OF DIVHRNTON) SNE , Bec. 29, Townahlp 03, Range 3SE
BOEXEVILLE County
ELACE OF USE; IRRIGATION
ZHH_PCE_SEC ACBER ACRES AGRES IOTAL
[ 03w 362 2% o ST I moE 4D SWNE 407
som 39/ NIV 40 LT
W 4D STNW 40 318
Total number of acres irzigated: 318

1. This water right is sppurtenant to the described place of use.

2. This right is subject to all pricr water righta and may be
forfeitad by flva ywmars of non-use.

3. Hodificatlons to or varlance from this licposs sust be nada
within tha limits of Section 42-222, 1daho Code, or tha
applicable Idaho law.

4. This right is for the use of trust wates and La sobject ta review
20 ysars after the Lasuance of the parmi:z to determins
avalladbility of water and to re-avaluats the public interwst.

S, Diversion and use of water undec this right is subjsct to an
annual use fea if rulse are subsequancly presulgacad which
provide for the submittal cf tha fee.
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e 2 Stan of kdsho
Depertinant of Watsr Resources

WATER RIGHT LICENSE

WATER RICHY MO. 15-08373

6. Right I5-08017A is also divarted at tha point of diversion
dascribed above.

7. Thls zight 1is llmited £o the irrlgqetion of 270 acres within the
place of use cdescribed above in & slngle lrrigacion seasom.

8. Uss of this cight with Right 15-080372 Ls linited to a total
comitined annual diversion volume of 1272.0 af apd to the
izrigation nof a combiined zotal of 318 acrss (n & single
irzigetion ssason.

9. This cight when comblned with Right 15-08037A and all othar
cights shall provids no mora than .02 cfs per acce nor more
than 4.0 afa per acxe for the lands sbove.

¥ This licensa iz lssusd puzsuant to the provisiens of Section §2-21%, Idaho
. Wizneas the seal and signaturs of the nm::a: affized at Belse, thl.l

[ day of MR .
mmgh- L 3. m\%"um_“v

The license confirmed that the water right was owned by Mr. Walker, even though it was
authorized to irrigate 270 acres within a 318-acre permissible place of use.

Based on the contents of the Order, the language in the deeds conveying the Notion
property to Walker may have confused the matter because it states that Notion was conveying to
Walker “a portion of the water right associated with License Nos. 35-08037A and 35-08573
proportionate to the acreages.” Notion did not own 35-8573, so it could not convey it. However,
given the long-standing relationship between Notion and Walker, this statement simply confirmed
that Notion had no right, title, or interest in 35-8573 and that Walker was to obtain whatever
portion of 35-8037A was associated with the property Notion conveyed to Walker,

As to the portion of 35-8573 associated with the Wright property, that water right portion
was never owned by Wright. It was developed and owned by Roland L. Walker, and there is no
deed conveying Mr. Walker’s interest in 35-8573 (or any portion of 35-8573) to Wright.

Summary

The Order states:

Wright has not vet filed any paperwork to update the ownership of water rights 35-
13437 or 35-13439. Therefore, all water rights still list Walker as the current
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owner. It is not clear from the deeds available to the Department at this time
whether Wright owns water rights 35-13437 and 35-13439.

Order at 5 (underlining in original). Based on the above discussion of the relevant water right
documents and deeds, it is clear that Wright does not own any portion of Water Right Nos. 35-
8037A and 35-8573 and/or their split portions identified as Water Right Nos. 35-13437, 35-13438,
35-13439, and 35-13440. Under no circumstances should the Department’s records be updated to
reflect that Wright Brothers Co. owns any portion of the Water Right Nos. 35-8037A and 35-8573
and/or their split portions identified as Water Right Nos. 35-13437, 35-13438, 35-13439, and 35-
13440. If any such submission is made, we request that the submission be refused.

Thank you for your consideration of this letter. If you wish to discuss the matter further,
please do not hesitate to call me.

Best Regards,

tn A L.

Robert L. Harris
HoLDEN, KiDWELL, HAHN & CRAPO, P.L.L.C.
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