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APPROPRIATE WATER NOS. 63- )  MOTION TO STRIKE AND
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The Boise Project Board of Control, by and through its counsel of record, the law firm
Barker Rosholt & Simpson LLP, and hereby Moves the Director, pursuant to LR.C.P 7(b)(1) and
Idaho Department of Water Resources Rule 37.01.01.260, to strike the Municipal Providers’
Brief on Exceptions to the Director for the reasons set forth below.

ARGUMENT

Pursuant to Rule 158, persons other than applicants, petitioners, complainants,
respondents, protestants, and intervenors, are not parties for the purpose of any statute or rule
addressing rights or obligations of parties to a contested case. IDAPA 37.01.01.158. However,
these interested parties may participate as “public witnesses” in accordance with Rule 355. Id.
The Municipal Providers have failed to timely attempt intervention in this proceeding, and have
failed to satisfy every requirement necessary to justify an untimely motion to intervene. Given

Municipal Providers’ questionable claims to a substantial reason for delay, lack of any direct and
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substantial interest in the proceedings, failure to accept the case as they find it, prejudice to the
existing parties, and disruption of the proceedings, the Municipal Providers cannot qualify to
intervene. ! Therefore, they may only be participate as “public witnesses.” IDAPA 37.01.01.158.
A public witness may only provide testimony and put on exhibits during a contested case hearing
if it provides five days prior notice to the parties to the proceeding of intention to participate as a
public witness and also an explanation as to the nature of the proposed testimony. IDAPA
37.01.01.355. A public witness is not granted any authority to make motions or participate in
briefing. Any such participation by a public witness is limited to the provision of testimony and
exhibits, after notice, during the formal hearing. As the Municipal Providers have not, and cannot
under the analysis provided above, become parties to this contested case, the brief submitted by
them should be stricken from the record as improperly filed by a non-party to the proceedings.
The Municipal Providers recourse is to raise the issues raised by them in the improperly filed
Brief on Exception in action on their own future water right applications.

CONCLUSION

As stated in Boise Project’s Memorandum in Opposition to Second Petition to Intervene,
the Municipal Providers have not and cannot become parties to the proceedings on application
no. 63-34079 and 63-34080. The limitations on public witnesses deny the authority to make
motions and participate in the briefings. Therefore, the Municipal Providers’ Brief on Exceptions
to the Director should be stricken from the record.

DATED this 11% day of August, 2017.

BARK{EWSHOLT_& MPSON LLP
~ &

Shelley M. Davis
Attorneys for Boise Project Board of Control

! Memorandum in Opposition to Second Petition to Intervene.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 11% day of August, 2017, I caused to be served a true
and correct copy of the foregoing MOTION TO STRIKE AND MEMORANDUM IN
SUPPORT by the method indicated below, and addressed to each of the following:

Original:
IDAHO DEPARTMENT OF WATER RESOURCES __ Hand Delivery
Idaho Water Center _x U.S. Malil, postage prepaid
P.O. Box 83720 ____Facsimile
Boise, ID 83720-0098 ____ Overnight Mail
Hand-delivery or overnight mail: __ Email
322 East Front Street

Boise, ID 83702-7374

Service Copies to:

Shelley Keen __ Hand Delivery

Kimi White _x U.S. Mail, postage prepaid
IDAHO DEPARTMENT OF WATER RESOURCES ____ Facsimile

P.O. Box 83720 __ Overnight Mail

Boise, ID 83720-0098 __ Email

Hand-delivery or overnight mail:
322 East Front Street
Boise, ID 83702-7374
Shelley.keen@idwr.idaho.gov
Kimi.white@idwr.idaho.gov

Christopher H. Meyer __ Hand Delivery

Michael P. Lawrence _x U.S. Mail, postage prepaid
GIVENS PURSLEY ___ Facsimile

601 West Bannock Street __ Overnight Mail

P.O. Box 2720 _ Email

Boise, ID 83701
chrismever@givenspursley.com
mpl{@givenspursley.com

John Marshall ___Hand Delivery

JOHN MARSHALL LAw, PLLC _x_U.S. Malil, postage prepaid
575 W. Bannock St., Ste. B ___Facsimile

Boise, ID 83702 __ Overnight Mail

Fax: (208) 906-8043 __ Email

johnmarshall@jmarshalllaw.com
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Charles L. Honsinger
HONSINGER LAW, PLLC
P.O. Box 517

Boise, ID 83701

Fax: (208) 908-8065
honsingerlaw(@gmail.com

Kyle Radek, P.E.

Assistant City Engineer, Engineering Division
Public Works Department

CITY OF MERIDIAN

33 E. Broadway Ave., Ste. 200

Meridian, ID 83642

Fax: (208) 898-9551
kradek@meridiancity.org

Michael J. Fuss, P.E., MBA
Nate W. Runyan

CITY OF NAMPA

422 Third St S

Nampa, ID 83651-3721
Fax: (208) 465-2261
fussm@cityofnampa.us
runyanns(@cityofnampa.us

Gregory P. Wyatt

Roger D. Dittus, P.G.
SUEZ WATER IDAHO INC.
P.O. Box 190420

Boise, ID 83719-0420
Fax: (208) 362-3858
Greg.wyatt(@suez-na.com
Roger.dittus@suez-na.com

Richard T. Roats

City Attorney

City oF Kuna

P.O.Box 13

Kuna, ID 83634

Fax: (208) 922-5989
rroats(@kunaid.gov
kunaattorney(@icloud.com

_ _ Hand Delivery

_x U.S. Malil, postage prepaid
__ Facsimile

__ Overnight Mail

_ Email

__ Hand Delivery

_x U.S. Mail, postage prepaid
___Facsimile

__ Overnight Mail

__ Email

__Hand Delivery

_x_U.S. Mail, postage prepaid
___Facsimile

__ Overnight Mail

____ Email

__ Hand Delivery

_x U.S. Malil, postage prepaid
__ Facsimile

__ Overnight Mail

__ Email

__ Hand Delivery

_x U.S. Mail, postage prepaid
_____ Facsimile

__ Overnight Mail

____ Email
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Cherese D. McLain

MOORE, SMITH, BUXTON & TURCKE, CHARTERED
950 W. Bannock St., Ste. 520

Boise, ID 83702

Fax: (208) 331-1202

cdm@msbtlaw.com

Abigale R. Germaine
Stephan L. Burgos

CITY OF BOISE

P.O. Box 500

Boise, ID 83701-0500

Fax: (208) 384-4454
agermaine(@cityofboise.org
sburgos@cityofboise.org

Brent Orton, P.E., MSC

Public Works Director, City Engineer
CiTy oF CALDWELL

621 East Cleveland Blvd.

Caldwell, ID 83605

Fax: (208) 455-3012
borton@cityofcaldwell.org

Ed Squires

HYDRO Logic, INC.
1002 W. Franklin St.
Boise, ID 83702-5431
Fax: (208) 342-3100
ed@hydrologicinc.net

__ Hand Delivery

_x__ U.S. Mail, postage prepaid
____ Facsimile

__ Overnight Mail

___ Email

____Hand Delivery

_x__ U.S. Mail, postage prepaid
__ Facsimile

__ Overnight Mail
__Email

__ Hand Delivery

_x U.S. Mail, postage prepaid
____ Facsimile

__ Overnight Mail

__ Email

__ Hand Delivery

_x _U.S. Mail, postage prepaid
____ Facsimile

___ Overnight Mail

___ Email

4 =

Shelley M. Davis
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