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INTRODUCTION 

COMES NOW the City of Meridian and the City of Caldwell, by and through their 

attorney Honsinger Law, PLLC, the City of Nampa and Suez Water Idaho Inc., by and through 

their attorneys Givens Pursley LLP, the City of Eagle, by and through its attorneys Moore Smith 

Buxton & Turcke, Chartered, the City of Boise, by and through its attorney Abigail R. Germaine, 

and the City of Kuna, by and through its attorney Richard T. Roats (collectively "Municipal 

Providers") and hereby submit this Second Petition to Intervene in the above captioned matter 

currently on review before the Director of the Idaho Department of Water Resources ("IDWR") 

or ("Department"). Municipal Providers are simultaneously filing Municipal Providers' Brief on 

Exceptions to the Director. 

PROCEDURAL HISTORY 

Two applications for permit (Nos. 63-34079 and 63-34080) were filed by Applicant Chris 

Emmert ("Applicant" or "Emmert") on May 8, 2015 and September 25, 2015, respectively. The 

applications were protested by Boise Project Board of Control ("Protestant" or "Boise Project"). 

(Depending on the context, the Boise Project also may refer to the project facilities owned and 

operated by the Protestant and its affiliates.) The Hearing Officer issued his Preliminary Order 

Approving Applications for Permit ("First Preliminary Order") on June 19, 2017. On June 30, 

2017, the Protestant filed Boise Project Board of Control's Petition for Reconsideration of 

Preliminary Order Approving Applications for Permit ("Petition for Reconsideration"). Emmert 

filed Applicant's Opposition to Reconsideration on July 14, 2017. On the same day, July 14, 

2017, the Municipal Providers filed Municipal Providers' Petition to Intervene ("First Petition 

to Intervene") and Municipal Providers' Brief in Opposition to Petition for Reconsideration. On 

July 19, 2017, Protestant filed a Motion to Strike the Municipal Providers' petition to intervene, 
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together with a Memorandum in Opposition to Petition for Intervention and in Support of Motion 

to Strike ("Opposition to Intervention"). On July 20, 2017, Emmert filed Applicant's Notice of 

Non-Opposition to Motion to Intervene. On the same day, July 20, 2017, the Municipal 

Providers filed Municipal Providers' Response to Boise Project's Motion to Strike and 

Memorandum in Opposition. On the following day, July 21, 2017, the Hearing Officer issued 

his Order Denying Petition to Intervene and his Order Granting Petition for Reconsideration; 

Amended Preliminary Order Rejecting Applications for Permit ("Amended Preliminary Order"). 

The First Preliminary Order and Amended Preliminary Order are referred to collectively as the 

"Preliminary Orders." On July 24, 2017, the Hearing Officer issued anAmended Order 

Denying Petition to Intervene, which corrected the certificate of service without amending the 

substance of the order. 

The Hearing Officer took no action with respect to Boise Project's Motion to Strike, and 

did not address the arguments contained in Municipal Providers' Brief in Opposition to Petition 

for Reconsideration other than to recognize their filing. On August 3, 2017, the Applicant filed 

Applicant's Exceptions to Amended Preliminary Order ("Applicant's Exceptions"). 

The Municipal Providers seek intervention in this matter to address the Amended 

Preliminary Order and Applicant's Exceptions, and to participate in any further proceedings or 

appeals in this matter. 

THIS PETITION MAY BE TREATED AS A PETITION FOR RECONSIDERATION OR REVIEW 

The Municipal Providers have not filed a petition for reconsideration or review of the 

Hearing Officer's Amended Order Denying Petition to Intervene because that appears to be 

unnecessary. Given the exceptions filed by Emmert, the Municipal Providers have a fresh 

opportunity to intervene at this new stage of the proceeding. Accordingly, there is no reason to 
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re-hash that decision or to ponder the procedural intricacies of what would happen ifthe Hearing 

Officer's decision to deny intervention were reversed. 

If, however, for any reason, the Department (either the Director or the Hearing Officer) 

determines that it makes more sense to reconsider or review the first intervention denial, this 

petition may and should be deemed a petition for reconsideration or review. If that were to 

occur, presumably, the next step would be to allow the Municipal Providers an opportunity to 

file their own exceptions to the Amended Preliminary Order, nunc pro tune. 

In any event, Municipal Providers discuss below their disagreement with the decision of 

the Hearing Officer. That argument is relevant either to a new petition to intervene on appeal or 

to a petition to reconsider or review the denial of the first intervention petition. 

STANDARDS 

I. PROCEDURAL RULE 350 

Procedural Rule 350 describes who is eligible to seek intervention: 

Persons not applicants or claimants or appellants, 
petitioners, complainants, protestants, or respondents to a 
proceeding who claim a direct and substantial interest in the 
proceeding may petition for an order from the presiding officer 
granting intervention to become a party, if a formal hearing is 
required by statute to be held in the proceeding. 

IDAPA 37.01.01.350 (emphasis supplied). 

There are three parts to this threshold eligibility requirement: 

1. The person must not already be a participant in the proceeding. 

2. The person must have a "direct and substantial interest in the proceeding." 

3. The proceeding must be a formal proceeding in which a hearing is required by statute 
(as opposed, for example, to agency action on an unopposed permit application). 
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II. PROCEDURAL RULE 352 

Procedural Rule 352 sets out the deadline for a petition to intervene and certification for 

untimely petitions: 

Petitions to intervene must be filed at least fourteen (14) 
days before the date set for formal hearing, or by the date of the 
prehearing conference, whichever is earlier, unless a different time 
is provided by order or notice. Petitions not timely filed must state 
a substantial reason for delay. The presiding officer may deny or 
conditionally grant petitions to intervene that are not timely filed 
for failure to state good cause for untimely filing, to prevent 
disruption, prejudice to existing parties or undue broadening of the 
issues, or for other reasons. Intervenors who do not file timely 
petitions are bound by orders and notices earlier entered as a 
condition of granting the untimely petition. 

IDAPA 37.01.01.352 (emphasis supplied). 

Thus, petitions to intervene normally must be filed at least 14 days prior to the hearing in 

a proceeding. However, petitions to intervene filed after that time, though deemed "untimely," 

are not precluded and may be granted upon a showing of "substantial reason for delay" (i.e., if 

there is "good cause" for the delay), so long as the intervention will not cause disruption, 

prejudice, broadening of the issues, or other problems. 

In addition, the rule provides that the Department may grant an untimely petition upon 

conditions it deems appropriate. 

III. PROCEDURAL RULE 353 

Procedural Rule 353 sets out criteria for timely petitions for intervention: 

If a timely-filed petition to intervene shows direct and 
substantial interest in any part of the subject matter of a proceeding 
and does not unduly broaden the issues, the presiding officer will 
grant intervention, subject to reasonable conditions, unless the 
applicant's interest is adequately represented by existing parties. If 
it appears that an intervenor has no direct or substantial interest in 
the proceeding, the presiding officer may dismiss the intervenor 
from the proceeding. 
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IDAPA 37.01.01.353 (emphasis supplied). 

Presumably this rule does not apply here, because the Municipal Providers' petition is 

deemed "untimely." Two of the criteria are redundant with the criteria applicable to untimely 

petitions ("direct and substantial interest" and "does not unduly broaden the issues"). In 

addition, this rule requires that intervenor show that its interests are not adequately represented 

by others. It makes no sense that this criterion would apply to timely petitions but to untimely 

ones. Accordingly, the Department should consider this criterion under the catch-all "other 

reasons" applicable to untimely petitions. 

MUNICIPAL PROVIDERS' INTERESTS 

Six of the Municipal Providers (the Cities of Meridian, Nampa, Caldwell, Kuna, Eagle, 

and Boise) are municipal corporations and subdivisions of the State of Idaho. Each of these 

cities holds municipal and/or other ground water rights under which it diverts water for delivery 

to municipal customers within its service area. Suez Water Idaho Inc. is a regulated public utility 

that holds municipal and other ground water rights under which it diverts water for delivery to its 

customers within its certificated area, which includes parts of the Cities of Boise, Eagle, Garden 

City, and Meridian, as well as parts of unincorporated Ada County. 

The Municipal Providers provide water to customers throughout the Treasure Valley for 

various purposes, including domestic in-home use, irrigation of homes and public spaces, 

commercial use, industrial use, and aesthetic and environmental use, among others. These are 

described collectively as municipal uses. Each of the Municipal Providers holds water rights 

potentially affected by the precedents that will be set in this matter, and some have water right 

applications now pending or anticipated that could be affected. 
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The Municipal Providers all have a substantial and direct interest in this proceeding and a 

substantial reason for their delay in submitting a petition to intervene. As explained more fully 

in the contemporaneously filed Municipal Providers' Brief on Exceptions to the Director, the 

Hearing Officer's Amended Preliminary Order sets forth reasoning and conclusions that are 

contrary to Idaho's prior appropriation doctrine and maximum use doctrine and that may 

negatively affect the Municipal Providers' exercise of their water rights and their ability to 

acquire new appropriations. 

The concerns raised by these Municipal Providers are not unique. They are applicable to 

all municipal providers throughout Idaho and, indeed, to all ground water users. The Municipal 

Providers seek to address significant policy considerations that the Director should weigh as he 

considers the Applicant's Exceptions to the Amended Preliminary Order. 

DISCUSSION 

I. THE PETITION MEETS THE THRESHOLD REQUIREMENTS OF PROCEDURAL RULE 

350. 

As noted above, Procedural Rule 350 sets out the threshold requirements for who is 

entitled even to ask to intervene. It is a low threshold, which is met here. 

A. Municipal Providers are not already participants. 

The first criterion is trivial. Municipal providers are not already participants in this 

proceeding. 

B. Direct and Substantial Interest 

The second criterion is that Municipal Providers have a direct and substantial interest in 

the proceeding. They do. The Municipal Providers and their water rights are put directly at risk 

by precedential implications of the Amended Preliminary Order. 
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The Hearing Officer determined that the Applicant's proposed diversions of ground water 

would induce seepage of water from Lake Lowell stored by Protestant, and that the Applicant 

was therefore required to provide mitigation water to the Protestant to compensate for the 

induced seepage. The Hearing Officer would have made the same legal determination with 

respect to induced seepage from the Boise Project's canals, but he found that the Protestant's 

evidence of a hydraulic connection to ground water was insufficient to overcome that presented 

by Emmert. However, the Hearing Officer found that seepage from Protestant's canals required 

Emmert to provide additional mitigation water to account for conveyance losses in bringing the 

mitigation water through those canals to Lake Lowell. Because the Applicant lacked the 

prescience to foresee what kind of mitigation the Hearing Officer would impose, the Applicant 

did not provide conveyance loss evidence to quantify that mitigation requirement. For that 

reason, on rehearing, the Hearing Officer rejected the applications entirely, without prejudice. 

This surprise development sent the Applicant, who already has suffered significant litigation 

costs, back to square one. 

The conclusions that the Applicant (and presumably all other ground water pumpers) are 

responsible for Protestant's induced seepage at its Lake Lowell storage facility, and likewise 

responsible for conveyance losses due to Protestant's delivery of mitigation water through Boise 

Project's own leaky canal system, are of great and immediate concern to the Municipal 

Providers. 

Their concern is not abstract or academic. The Municipal Providers all pump 

groundwater pursuant to valid water rights. All serve growing communities and, hence, will be 

called upon to file future applications for additional groundwater rights. Some of their existing 

wells are closer to Lake Lowell than others, and some of their future wells proposed pursuant to 
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new water right applications will be closer to Lake Lowell than others. Regardless of their 

proximity to Lake Lowell, the conclusions in the Amended Preliminary Order invite the 

argument that any well in the valley induces additional seepage from Lake Lowell requiring 

mitigation from the applicant and/or the right holder. 

Moreover, irrigation canals owned by the Boise Project and other irrigation entities criss-

cross areas throughout which the Municipal Providers divert ground water. The same reasoning 

that the Hearing Officer used to find Emmert responsible for additional induced seepage from 

Lake Lowell could be used against any of the Municipal Providers with respect to additional 

seepage from these canals induced by their own groundwater pumping, whether conducted 

pursuant to future or existing groundwater rights. 

The fact that the Hearing Officer found the evidence of hydraulic connection presented in 

this particular case was insufficient is of little comfort to Municipal Providers who likely will be 

required to spend taxpayer or ratepayer dollars opposing the next round of protests and other 

actions if the Hearing Officer's action is not overturned. 

The Municipal Providers' water rights (present and future) are geographically located so 

as to be directly affected by whatever mitigation precedent is established in this litigation. 

Accordingly, they are significantly impacted by the Amended Preliminary Order because the 

conclusions and reasoning therein can be used against them in the future. This constitutes a 

"direct and substantial interest" in this proceeding. 

In its Opposition to Intervention, Boise Project contended that this allegation of a direct 

and substantial impact is "patently absurd," because the Department will take up anew the 
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mitigation issue in any future application. Opposition to Intervention at 3. 1 The Hearing Officer 

agreed, noting that "a preliminary order by a Department hearing officer does not establish 

irrefutable legal precedent." Amended Order Denying Petition to Intervene at 3. 

With all due respect, there is no such thing as irrefutable legal precedent. All precedent is 

refutable. But administrative precedent is powerful and refuting it is costly and uncertain. Let us 

be deadly serious. Boise Project did not pour untold litigation dollars into fighting a poor seed 

farmer's miniscule water right applications because they care about 325 acre-feet of ground 

water withdrawals. They know and understand that precedent is a powerful thing. Precedent, 

frankly, is what drives many protests and interventions, and much litigation over water rights.2 

C. This is a formal proceeding in which a hearing was required to be 
held. 

The third criterion is that the proceeding in which intervention is sought is one in which a 

formal hearing is required by statute to be held. The obvious purpose of this criterion is to 

prevent non-parties who have missed the protest deadline from subsequently intervening in a 

contested case in which no person has filed a timely protest or in which all protests have been 

resolved informally so that no hearing need be held. In other words, if an application or other 

matter will be handled informally (without hearing), a latecomer may not disrupt that process 

and force the agency and applicant to a hearing that otherwise would not have occurred. 

For example, in In the Matter of Application for Transfer No. 73696 in the Name of 

1 Boise Project also contended that the Municipal Providers failed to establish their standing. 
Those arguments, which were not addressed or relied on by the Hearing Officer, were refuted in 
Municipal Providers' Response to Boise Project's Motion to Strike and Memorandum in Opposition, at 5 
(July 20, 2017). 

2 For example, the cities of Boise, Meridian, and Caldwell are all intervenors in Suez's Integrated 
Municipal Application Package. Their interests are direct and substantial, though based solely on the 
important precedents that will be established in that proceeding. 
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Robert Rohe ("Rohe I"), IDWR (Final Order Denying Petition for Review of Order Denying 

Petition to Intervene, May 12, 2010) (reproduced in Exhibit Cat page 40), the Director denied an 

untimely petition to intervene on the basis of Procedural Rule 350 (among other reasons, see 

discussion in section LC beginning on page 12). In that case, the Idaho Water Resource Board 

sought to intervene at the eleventh hour in a matter that had never gone to hearing because all 

timely protests had been resolved early on. The Director was on the verge of ruling in a matter 

that had never gone to hearing. 3 The Rohe I case, is the perfect example of what Procedural Rule 

350 is intended to prevent- tardy intervention in contested cases where there is no hearing. 

This case has gone to hearing (and conceivably might again), so the third criterion is met. 

II. THE PETITION MEETS THE REQUIREMENTS IN PROCEDURAL RULES 352 AND 353. 

A. Granting intervention will not cause disruption or prejudice. 

The Hearing Officer determined that because mere precedent was involved, "the interests 

of the Municipal Providers are not direct and substantial enough to outweigh the disruption and 

prejudice that granting intervention would cause." Amended Order Denying Petition to 

Intervene at 3. The Hearing Officer appeared particularly concerned with the 21-day timeframe 

in which he was obligated to act. He noted that intervention was sought "[w]ith a mere week left 

before the Hearing Officer is required to dispose of the Petition for Reconsideration .... " 

Amended Order Denying Petition to Intervene at 2. 

That concern was driven by the confoundingly strict ruling in A&B Irrigation Dist. v. 

IDWR, 154 Idaho 652, 301 P.3d 1270 (2012) (Eismann, J.) (interpreting Idaho Code§ 67-5246). 

There is no need to debate whether the Hearing Officer could or should have managed to address 

3 Indeed, the Director issued his final ruling on the merits of the contested case on the same day 
that he denied intervention. In the Matter of Application for Transfer No. 73696 in the Name of Robert 
Rohe ("Rohe IF'), IDWR (Final Order and Order Denying Exceptions May 12, 20 I 0). 
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the vital issues raised by Municipal Providers within the timeframe set by statute. Thankfully, 

that constraint is not present at this stage of the proceeding. Section 67-5246 (applicable to 

motions for reconsideration) is not applicable here. Instead, Procedural Rule 730 affords the 

Director ample time to consider the exceptions.4 

B. Municipal Providers accept the case as they find it. 

The Hearing Officer stated, incorrectly, that the Municipal Providers raise "legal theories 

not previously advanced in these proceedings, namely that injury applies only at the point of 

diversion for a water right, the maximum use theory, and the use of this case to circumvent the 

Rules for Conjunctive Management of Surface and Ground Water" which would "broaden the 

scope of the proceedings." Amended Order Denying Petition to Intervene, at 3. 

It is certainly true that the Municipal Providers have an entirely different emphasis and 

strategic approach to this matter than does Emmert. (See discussion in section 11.C beginning on 

page 15.) But it is not true that these are brand new issues. 

Emmert addressed the point of diversion issue in his written closing argument. 

"Protestant does not have a water right to appropriate and store any ground water in Lake 

Lowell. Its only recognized source is Boise River water diverted at the Diversion Dam many 

miles up-valley on the Boise River. Accordingly, when analyzing whether the quantity of water 

available to Protestant's existing rights will be reduced, the Department looks not to Lake 

Lowell, but to whether flows of the Boise River are reduced at Protestant's point of diversion." 

Applicant's Closing Arguments at 9 (April 24, 2017). Emmert also addressed the maximum use 

4 No deadline is stated for the Director to decide whether to "grant a petition to review the 
preliminary order," which, presumably refers to the exceptions. Briefing and oral argument will follow, 
with no deadline specified. Thereafter a 56-day clock starts, but even that may be extended for good 
cause. IDAPA 37.01.0l.730.02(d). 
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doctrine in an entire section devoted to the subject. Id. at 10-13. The issue about Boise Project's 

avoidance of the Conjunctive Management Rules was not presented as a new legal issue but as 

context for the Department's consideration of the other legal issues presented. Emmert also 

provided this context: "If the Protestant has its way, the Department effectively is setting the 

reasonable pumping level for the regional aquifer surrounding Lake Lowell at the ground 

surface." Id. at 12. 

These are not new issues raised for the first time by Municipal Providers. They are new 

only in the sense that the Hearing Officer has never seen fit to address them. 

The fact that Municipal Providers seek to present issues from their own municipal 

perspective, more thoroughly or, perhaps, even more effectively, than Emmert, does not equate 

to broadening the scope of the proceedings. Indeed, one would hope that the decision-maker 

would welcome additional perspectives on vitally important issues that already have been placed 

before him and which, in any event, he is obligated to consider. 

Moreover, the Municipal Providers have made clear that their interests lie in the legal 

issues, not in this particular evidentiary dispute. Accordingly, they do not seek to expand the 

evidence in this proceeding. Of course, if there were to be a remand allowing further evidence 

taking, Municipal Providers would be entitled to submit additional evidence like anyone else. 

Their whole objective, however, is to avoid any remand and associated factual battle. 

C. Municipal Providers' interests are not adequately represented. 

The Municipal Providers' interests are directly adverse to those of the Protestant. 

Although the Municipal Providers' interests are generally aligned with those of the Applicant, 

the Applicant is unable to adequately represent the Municipal Providers' interests. 
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The Applicant is a private party engaged in a for-profit enterprise. Resolution on terms 

he can live with may differ from the interests of Municipal Providers. Municipal Providers are 

public and regulated entities whose concerns reach across the public they serve. They divert and 

deliver vastly more ground water from many more wells-hundreds of them- than the 235 acre-

feet sought by the Applicant. Consequently, a decision requiring mitigation of a small 

percentage of ground water diversions might be undesirable but ultimately acceptable to the 

Applicant. Such requirements, however, would carry far greater consequences for the Municipal 

Providers and the hundreds of thousands of citizens and businesses they serve. 

The Municipal Providers have obligations to their customers and constituents that the 

Applicant cannot practically or legally fulfill. Municipal Providers have an obligation to serve 

all who come to their service areas now and into the future. Accordingly, they must continually 

plan for future growth, which includes the acquisition of additional ground water rights. If the 

Municipal Providers are required to mitigate for all future water rights they acquire, the overall 

impact could be enormous. Moreover, if mitigation water is not available in a particular year, 

the Municipal Providers cannot simply forego diversion for a season under their existing rights 

because they have an ongoing obligation to serve. 

For all of these reasons, the Applicant simply cannot be expected to adequately represent 

the Municipal Providers' concerns regarding the issues raised in this proceeding and the 

troubling precedents that could be set. 

D. There are substantial reasons for delay. 

The period within which a petition for intervention is normally filed has passed. 

However, the Director may grant a delayed petition for intervention upon a showing of 

substantial reason for delay. The Municipal Providers were unaware that a potential mitigation 
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requirement for canal seepage was even an issue in this proceeding until the First Preliminary 

Order was issued. Boise Project raised only issues related to the effects of ground water 

pumping upon its Lake Lowell water rights in its Protest. With the filing of Boise Project's 

Petition for Reconsideration, the Municipal Providers became aware of the potential of a finding 

that mitigation could be required for seepage from canals. That significantly expanded the 

potential impact of this decision, and the Municipal Providers filed their First Petition to 

Intervene with the Hearing Officer-within the 14-day timeframe for responding to Boise 

Project's Petition for Reconsideration. Because it was impossible for the Municipal Providers to 

be aware of this potential until the Hearing Officer's issuance of the First Preliminary Order and 

Boise Project's subsequent Petition for Reconsideration, the Municipal Providers have shown a 

substantial reason for their delay in seeking intervention into this proceeding. 

In its Memorandum in Opposition to Petition for Intervention and in Support of Motion to 

Strike, Boise Project argues that the Municipal Providers should have been aware of the potential 

impacts of this proceeding because evidence introduced into the case referenced canal seepage 

prior to the issuance of the First Preliminary Order. For the Municipal Providers to be aware of 

such evidence, they would have had to monitor the case full-time, an absurd proposition. 

In any event, the delay in intervention is outweighed by the public interest in allowing the 

Director to hear the concerns of these Municipal Providers who serve and represent the interests 

of much of the Treasure Valley and who wish to inform the decision maker of the far-reaching 

policy implications of this seemingly "small" case. Moreover, granting intervention at this stage 

of the proceeding- review of the matter by the Director-will not prejudice the parties, broaden 

the issues, or disrupt the proceedings, because the Municipal Providers are merely seeking the 

opportunity for the Director to hear and consider their arguments on his review of this matter. 
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They are not seeking to reopen the record to introduce additional testimony and evidence, but 

believe it is important for the Director to consider the policy implications and impacts of a 

decision in this case on Idaho's municipal water suppliers. 

E. This is a live matter. 

Under Procedural Rule 350, the Director has discretion to consider "other reasons" for 

denying an application for intervention. In two instances, the Department has denied 

intervention because the petition was so late that there was nothing left to do in the proceeding. 

(1) This is not like Rohe I. 

The first is Rohe I (reproduced in Exhibit Cat page 40), in which the proposed intervenor 

(Idaho Water Resource Board) sat out an entire proceeding, including the resolution of protests, 

the approval of the transfer application, a petition for reconsideration, an amendment of the 

approval, a second petition for reconsideration, and a denial of the second petition. Exceptions 

were then filed by the applicant. The Department rejected two late protests. Then, at the last 

moment, the Water Board filed its untimely petition to intervene. That was denied under 

Procedural Rule 350 (as discussed above in section LC beginning on page 12). Upon a petition 

for review of the denial, the Director offered a second reason under Procedural Rule 352: 

Rohe I, at 3. 

Because the petition to intervene was filed late in the proceedings 
and the final order regarding the transfer is being issued 
simultaneously with this order, it does not make sense to grant 
intervention at this late stage of the process. There is almost 
nothing left for the Board to participate in now. 

First, in sharp contrast to the Water Board's sitting out two prior petitions for 

reconsideration, Municipal Providers filed a petition to intervene prior to the 14-day deadline for 

responding to the first and only rehearing petition before the Hearing Officer in this case. 
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Second, this is not a situation in which there is almost nothing left to participate in. The 

Municipal Provider' Second Petition for Intervention was filed only one day after the 

Applicant's Exceptions. Moreover, the Municipal Providers Brief on Exceptions to the Director 

are being filed simultaneously, so that those arguments may be considered at the same time as 

the Director considers briefing provided by the parties. 

(2) This is not like Rangen. 

This Second Petition to Intervene also stands in sharp contrast to the petition to intervene 

that was denied by the Director in the Rangen matter. In that proceeding, a group of cities in the 

Magic Valley filed an untimely petition to intervene in a conjunctive management delivery call 

proceeding. Unlike the Emmert matter, the Rangen delivery call was highly publicized and well 

known throughout the water user community. Even more significantly, the Magic Valley cities 

did not seek to intervene until after the final order was issued and after a timely petition for 

reconsideration was fully briefed and decided. 

In other words, by the time the Magic Valley cities filed their petition, the case was dead. 

This was called out as the reason for denial of the petition. 

The Cities have not demonstrated good cause or any other 
reason to grant the untimely Petition as there is nothing for the 
Cities to further participate in before the Department with respect 
to this proceeding. . . . Because the petitions for reconsideration 
have been denied, there are not further proceedings related to the 
Curtailment Order for the Cities to participate in. 

In the Matter of Distribution of Water to Water Right Nos. 36-02551and36-07694 ("Rangen"), 

IDWR, at 2 (Order Denying Idaho Cities' Petition for Limited Intervention, Mar. 26, 2014) 

(underlined emphasis added) (copy attached as Exhibit A at page 28) .. 

The Municipal Providers' posture in this case is the exact opposite of the cities' situation 

in Rangen where a final order had been issued, for all intents and purposes ending that case. The 
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Municipal Providers here seek to intervene in a live case in which exceptions have been filed and 

have not yet been considered by the Director. The Municipal Providers' First Petition to 

Intervene before the Hearing Officer was appropriate for that reason, and this Second Petition to 

Intervene is also appropriate before the Director.5 

F. Municipal Providers have coordinated their response. 

In order to minimize the burden of their intervention on the Applicant, the Protestant, the 

Hearing Officer, and the Department, the Municipal Providers previously coordinated their 

efforts to speak with one voice, and have continued to do so by filing this joint petition and a 

concurrently filed joint brief in support of the Applicant's Exceptions filed by the Applicant. 

SUMMARY 

Upon learning of the Hearing Officer's First Preliminary Order and the Protestant's 

Petition for Reconsideration, the Municipal Providers quickly organized and responded to the 

new issues raised therein. They submitted their First Petition to Intervene and provided a unified 

response that did not require the parties or the Hearing Officer to reply to multiple arguments 

made by multiple parties. Although the Hearing Officer erroneously denied their First Petition 

to Intervene, the Municipal Providers believe it is important for the Director and IDWR to 

consider their concerns. Thus, they have again organized and responded to the Amended 

Preliminary Order and subsequent Applicant's Exceptions by jointly submitting this Second 

5 In In the Matter of Distribution of Water to Water Rights Held by Members of the Big Wood & 
Little Wood Water Users Association Divertingfrom the Big Wood River, IDWR, (Order Granting Late 
Request to Participate, Aug. 21, 2015) (copy attached as Exhibit B at page 32), the Director granted a late 
request for participation despite the fact that the intervenors were informed by the Department of the 
deadline for filing and nonetheless missed the deadline. Here, in contrast, Municipal Providers received 
no notice from the Department with respect to this proceeding and the startling expansion of its scope 
subsequent to the protest. They have nonetheless promptly filed their petition and brief (aka answer) in 
opposition to the Protestant's petition for reconsideration within the 14-day deadline set by the 
Department's rules. 
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Petition to Intervene and their Brief in Support of Applicant's Exceptions. Their briefing will be 

valuable in assisting the Director to consider the long-term effects and policy considerations 

related to the issues of ground water pumping impacts on storage and delivery facilities, and the 

mitigation required therefor. They have established a direct and substantial interest in this 

proceeding, and they have shown a substantial reason for delay. They are not seeking to broaden 

the issues, and the Applicant does not adequately represent their interests in this proceeding. 

Accordingly, the Director should grant this Second Petition to Intervene. 

Respectfully submitted this 4th day of August, 2017. 

HONSINGER LAW, PLLC 

By~2-~ 
Charles L. Honsinger 

Attorneys for City of Meridian and 
City of Caldwell 

GIVENS PURSLEY LLP 

By ffio~~~ -
christopher H. Me)Ter 

By ----3'Q~~~J.~/Ji.=--~L....:_._~~M~. ~r 
Mich~Tawrence 
Attorneys for City of Nampa and 
Suez Water Idaho Inc. 

CITY OF EAGLE 

By ~q(.~~ 
Cherese D. McLain '-.. 

Attorney for City of Eagle 

MUNICIPAL PROVIDERS' SECOND PETITION TO INTERVENE (AUG. 4, 2017) 
13825716_30 / 30-166 Page 21 of 44 



CITY OF KUNA 

By ~~ 
Attorney for City of Kuna 

CITY OF BOISE 

MUNICIPAL PROVIDERS' SECOND PETITION TO INTERVENE (AUG. 4, 2017) 
13825716_30 f 30-166 Page 22of44 
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Boise, ID 83 720-0098 
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Boise, ID 83 702 
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~ 
D 
D 
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SERVICE COPIES TO PARTIES: 

John M. Marshall, Esq. 
JOHN MARSHAL LAW, PLLC 

575 W Bannock St, Ste B 
Boise, ID 83 702 
Fax: (208) 906-8043 
john@jmarshalllaw.com 
(Chris Emmert, Applicant) 

Shelley M. Davis, Esq. 
BARKER, ROSHOLT & SIMPSON, LLP 

PO Box 2139 
Boise, ID 83701-2139 
Fax: (208) 344-6034 
smd@idahowaters.com 

Hand delivery or overnight mail: 
1010 W Jefferson, Ste 102 
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(Boise Project Board of Control, Protestant) 

Charles L. Honsinger, Esq. 
HONSINGER LAW, PLLC 

PO Box 517 
Boise, ID 83701 
Facsimile: (208) 908-8065 
honsingerlaw@gmail.com 
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Richard T. Roats, Esq. 
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rroats@kunaID.gov 
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950 W Bannock St, Ste 520 
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cdm@msbtlaw.com 
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Abigale R. Germaine, Esq. 
Assistant City Attorney 
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PO Box 500 
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(City of Boise, Intervenor) 
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COURTESY COPIES TO: 

Shelley W. Keen ~ 
Water Right Section Manager D 
IDAHO DEPARTMENT OF WATER RESOURCES D 
PO Box 83720 D 
Boise, ID 83 720-0098 ~ 
Fax: (208) 287-6700 
shelley .keen@idwr .idaho. gov 

Hand delivery or overnight mail: 
The Idaho Water Center 
322 E Front St 
Boise, ID 83 702 
(Hearing Officer) 

Kimi White ~ 
IDAHO DEPARTMENT OF WATER RESOURCES D 
PO Box 83720 D 
Boise, ID 83720-0098 D 
kimi.white@idwr.idaho.gov ~ 

Hand delivery or overnight mail: 
322 E Front St 
Boise, ID 83702 
(Paralegal) 

Kyle Radek, P.E. D 
Assistant City Engineer, Engineering Division D 
Public Works Department D 
CITY OF MERIDIAN D 
33 E Broadway Ave, Ste 200 ~ 
Meridian, ID 83642 
Facsimile: (208) 898-9551 
kradek@meridiancity.org 
(City of Meridian, Intervenor) 

Mark R. Hilty D 
Hamilton, Michaelson & Hilty LLP D 
1303 12th Ave Rd D 
Nampa ID 83686 D 
Fax: (208) 467-3058 ~ 
mhilty@nampalaw.com 
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Michael J. Fuss, P.E., MBA D 
Director D 
Public Works Department D 
City of Nampa D 
411 Third St S ~ 
Nampa, ID 83651-3721 
Fax: (208) 465-2261 
fussm@cityofnampa.us 
(City of Nampa, Intervenor) 

Nate W. Runyan, P.E. D 
Deputy Director D 
Public Works Department D 
City of Nampa D 
411 Third St S ~ 
Nampa, ID 83651-3721 
Fax: (208) 465-2261 
runyann@cityofnampa.us 
(City of Nampa, Intervenor) 

Gregory P. Wyatt D 
Vice President and General Manager D 
Suez Water Idaho Inc. D 
PO Box 190420 D 
Boise, ID 83719-0420 ~ 
Fax: (208) 362-3858 
greg. wyatt@suez-na.com 

Hand delivery or overnight mail: 
8248 W Victory Rd 
Boise, ID 83 709 
(Suez Water Idaho Inc., Intervenor) 

Roger D. Dittus, P.G. D 
Hydro-Geologist D 
Suez Water Idaho Inc. D 
PO Box 190420 D 
Boise, ID 83719-0420 ~ 
roger.dittus@suez-na.com 
Fax: (208) 362-3858 
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8248 W Victory Rd 
Boise, ID 83 709 
(Suez Water Idaho Inc., Intervenor) 
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150 N Capitol Blvd, City Hall # 1 
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Brent Orton, P .E., MSC 
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CITY OF CALDWELL 

621 East Cleveland Blvd. 
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Facsimile: (208) 455-3012 
borton@cityofcaldwell.org 
(City of Caldwell, Intervenor) 

Ed Squires 
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Christian R. Petrich, Ph.D., P.E., P.G. 
Roxanne Brown 
SPF Water Engineering, LLC 
300 E Mallard Dr, Ste 350 
Boise, ID 83 706 
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tscanlan@spfwater.com 
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rbrown@spfwater.com 
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Exhibit A .RANGEN- ORDER DENYING PETITION FOR LIMITED INTERVENTION (MAR. 

26, 2014) 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF 
WATER TO WATER RIGHT NOS. 36-02551 
AND 36-07694 

(RANGEN, INC.) 

) CM-DC-2011-004 
) 
) ORDER DENYING IDAHO 
) CITIES' PETITION FOR 
) LIMITED INTERVENTION 
) 

BACKGROUND 

On January 29, 2014, the Director ("Director") of the Idaho Department of Water 
Resources ("Department") issued the Final Order Regarding Rangen, Inc. 's Petition for 
Delivery Call; Curtailing Ground Water Rights Junior to July 13, 1962 ("Curtailment Order"). 

On February 14, 2014, the Cities of Bliss, Burley, Carey, Declo, Dietrich, Gooding, 
Hazelton, Heyburn, Jerome, Paul, Richfield, Rupert, Shoshone, and Wendell ("Cities") filed their 
Petition for Limited Intervention ("Petition") seeking to intervene in the proceeding. 

In response to the Cities' Petition, on February 19, 2014, Rangen, Inc. ("Rangen") filed 
its Memorandum in Opposition to the Idaho Cities' Petition for Limited Intervention and the 
Affidavit of J. Justin May in Opposition to the Idaho Cities' Petition for Limited Intervention. 

ANALYSIS 

As the Cities acknowledge, the Petition was untimely filed. Specifically, Rule of 
Procedure 352 provides that, to be considered timely, a petition to intervene must be: "[F]iled at 
least fourteen (14) days before the date set for formal hearing, or by the date of the prehearing 
conference, whichever is earlier, unless a different time is provided by order of notice." IDAPA 
37.01.01.352. Rangen initiated the water call at issue in this case in 2011. The prehearing 
conference was held on January 19, 2012. The formal hearing on this matter took place in May 
2013. The Cities did not file their Petition until February 14, 2014, well after the formal hearing 
on this matter. 

However, Rule of Procedure 352 provides that "[t]he presiding officer may deny or 
conditionally grant petitions to intervene that are not timely filed for failure to state good cause 

ORDER DENYING IDAHO CITIES' PETITION 
FOR LIMITED INTERVENTION -Page 1 
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for untimely filing, to prevent disruption, prejudice to existing parties or undue broadening of the 
issues, or for other reasons." IDAPA 37.01.01.352. Even a timely-filed petition to intervene 
may be denied when the interests of the party seeking intervention are already adequately represented 
in the proceeding. IDAPA 37.01.01.353. 

The Cities assert the Petition "is sought for the limited purpose of supporting the Idaho 
Ground Water Appropriators, Inc.'s, Petition to Stay Curtailment and Request for Expedited 
Decision, dated February 11 1

h, 2014." Petition at 1. The Cities contend that "nothing currently 
contemplated by the Petitioners will disrupt the proceedings, prejudice any existing party, or 
unduly broaden any of the current issues presented." Id. at 5. The Cities argue: 

Intervention will permit the Cities to participate in this action which 
directly relates to their water use and will allow the Cities to propose a mitigation 
plan tailored to the unique circumstances of the Cities and the municipal water 
rights they own. The scope of the [Curtailment] Order, the unique aspects of 
municipal water rights compared to other types of water rights, including 
irrigation rights, and the Jack of the Cities' direct participation in the proceedings 
to date constitute good cause for the untimely filing of the Petition as required by 
Rule of Procedure No. 352. 

Id. at 5. 

The Cities have not demonstrated good cause or any other reason to grant the untimely 
Petition as there is nothing for the Cities to further participate in before the Department with 
respect to this proceeding. After the Director issued the Curtailment Order, the Idaho Ground 
Waler Appropriators, Inc. ("IGWA") timely filed JGWA 's Petition for Reconsideration ("IGWA 
Petition"), Rangen timely filed Rangen, Inc. 's Motion for Reconsideration and Clarification 
("Rangen Motion"), and the City of Pocatello ("Pocatello") timely filed City of Pocatello's Motion to 
Reconsider ("Pocatello Motion"). On March 4, 2014, the Director issued an Order on 
Reconsideration denying the IGW A Petition and Pocatello Motion and denying the Rangen Motion 
except for the request to clarify the basis for the amounts designated in the mitigation phase-in. 
Because the petitions for reconsideration have been denied, there are no further proceedings related 
to the Curtailment Order for the Cities to participate in. 

ORDER 

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows: 

The Idaho Cities' 'JJ.,ition for Limited Intervention is DENIED. 

DAIBDthisZb dayofMarch,20~ 

GARY SP AN 
Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this c:? IP~ day of March, 2014, the above and foregoing 
document was served on the following by providing a copy in the manner selected: 

J. JUSTIN MAY 
MAY BROWNING 
1419 W. WASHINGTON 
BOISE, ID 83702 
jmay@maybrowning.com 

ROBYN BRODY 
BRODY LAW OFFICE 
P.O. BOX554 
RUPERT, ID 83350 
robynbrod y@hotmail.com 

FRITZ HAEMMERLE 
HAEMMERLE HAEMMERLE 
P.O. BOX 1800 
HAILEY, ID 83333 
fxh@haemlaw.com 

RANDY BUDGE 
TJ BUDGE 
RACINE OLSON 
P.O. BOX 1391 
POCATELLO, ID 83204-1391 
rcb@racinelaw.net 
tjb@racinelaw.net 

SARAH KLAHN 
MITRA PEMBERTON 
WHITE & JANKOWSKI 
511 16TH ST. STE. 500 
DENVER, CO 80202 
sarahk@white-jankowski.com 
rnitrap@white-jankowski.com 

A. DEAN TRANMER 
CITY OF POCA TELLO 
P.O. BOX 4169 
POCATELLO, ID 83205 
dtranmer@pocatello.us 
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C. THOMAS ARKOOSH 
ARKOOSH LAW OFFICES 
P.O. BOX 2900 
BOISE, ID 83701 
tom.arkoosh@arkoosh.com 

JOHN K. Sllv1PSON 
TRAVIS L. THOMPSON 
PAULL. ARRINGTON 
BARKER, ROSHOLT & Sllv1PSON 
195 RIVER VISTA PLACE, STE. 204 
TWIN FALLS, ID 83301-3029 
tlt@idahowaters.com 
jks@idahowaters.com 
pla@idahowaters.com 

W. KENT FLETCHER 
FLETCHER LAW OFFICE 
P.O. BOX 248 
BURLEY, ID 83318 
wkf@pmt.org 

JERRYR. RIGBY 
HYRUM ERICKSON 
ROBERT H. WOOD 
RIGBY, ANDRUS & RIGBY, CHTD 
25 NORTH SECOND EAST 
REXBURG, ID 83440 
jrigby@rex-law.com 
herickson@rex-law.com 
rwood@rex-law.com 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
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~9-~ 
Deborah J. Gibson 
Admin. Assistant for the Director 
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Exhibit B BIG WOOD- ORDER GRANTING LATE REQUEST TO PARTICIPATE (AUG. 21, 
2015) 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MA TIER OF DISTRIBUTION OF 
WATER TOW ATER RIGHTS HELD BY 
MEMBERS OF THE BIG WOOD & LITTLE 
WOOD WATER USERS ASSOCIATION 
DIVERTING FROM THE BIG WOOD 
RIVER 

Docket No. CM-DC-2015-001 

Docket No. CM-DC-2015-002 
IN THE MATTER OF DISTRIBUTION OF 
WATER TO WATER RIGHTS HELD BY 
MEMBERS OF THE BIG WOOD & LITTLE 
WOOD WATER USERS ASSOCIATION 
DIVERTING FROM THE LITTLE WOOD 
RIVER 

ORDER GRANTING LATE REQUEST 
TO PARTICIPATE 

BACKGROUND 

On February 24, 2015, the Director ("Director") of the Idaho Department of Water 
Resources ("Department") received two conjunctive management water delivery call letters from 
counsel for members of the Big Wood & Little Wood Water Users Association. The letters 
allege senior surface water users on the Big Wood and Little Wood Rivers are being injured by 
water users diverting ground water hydraulically connected to the Big Wood and Little Wood 
Rivers. The letters request the Director regulate junior ground water users consistent with the 
prior appropriation doctrine. 

The Director initiated new contested case proceedings and assigned each delivery call 
letter its own docket number. The Big Wood Delivery Call was assigned docket no. CM-DC-
2015-001. The Little Wood Delivery Call was assigned docket no. CM-DC-2015-002. 

On March 20, 2015, the Department sent letters to ground water users the Department 
identified as potentially affected by one or both of the above-described delivery calls, including 
Brian Lamar Smith and Diane Steffey-Smith ("the Smiths"). The purpose of the letters was to 
inform the water users of the delivery calls and notify them of a planned status conference. The 
letters invited the water users to file a written notice with the Department if they planned to 
participate in delivery call proceedings. The Department received over 100 notices of intent to 
participate. 

The Department also published general notice of the delivery calls and the status 
conference in the Idaho Mountain Express and Camas Courier on March 25th, 2015 & April 1st, 
2015; and the Times News on March 26th, 2015 & April 2nd, 2015. 

nDnli'D r.!D A NT'l'Pllr.!' A T1i' D1i'OT11i'l:'J' Tn PA DTTf'JllA T1i' - PAnA t 

MUNICIPAL PROVIDERS' SECOND PETITION TO INTERVENE (AUG. 4, 2017) 

13825716 _30 I 30-166 Page 32of44 



On May 13, 2015, the Director issued an Order Governing Participation ("Order") 
stating: 

Holders of ground water rights that may be affected by one or both of the above­
described delivery calls that have not filed a notice of intent to participate but 
wish to actively participate in the contested case proceedings must file with 
the Department a written notice of intent to participate in CM-DC-2015-001 or 
CM-DC-2015-002 or both cases, by May 27. 2015. 

Order at 2 (emphasis in original). On June l, 2015, the Department received a letter from the 
Smiths stating they "wish to participate in CM-DC-2015-001 and CM-DC-2015-002." 

The Director will treat the Smiths' June 1, 2015, letter as a motion to grant a late request 
to participate in the Big Wood and Little Wood Delivery Call proceedings. As explained above, 
the Smiths are ground water users the Department identified as potentially affected by one or 
both of the above-described delivery calls. The Department received the Smiths' letter only a 
few days past the May 27, 2015, deadline established in the Order. Granting the Smiths' motion 
will not result in prejudice to other parties. The Director will grant the Smiths' motion. 

ORDER 

Based upon and consistent with the foregoing, IT IS HEREBY ORDERED that the 
Smiths' motion to grant a late request to participate in the Big Wood and Little Wood Delivery 
Calls is GRANTED. 

s/-
DATED this 2/ day of August 2015. 

~~) 
Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, on this j\~ day of August 2015, I served a true and correct 
copy of the above and foregoing document by placing a copy of the same in the United States 
mail, postage prepaid and properly addressed and by e-mail to participants who have provided e­
mail addresses to the Department for service to the following: 

BIG WOOD WATER USERS ASSN 
LITI'LE WOOD WATER USERS ASSN 

C/O JOSEPH F. JAMES 
BROWN & JAMES 
130 FOURTH A VENUE WEST 
GOODING ID 83330 
joe@brownjumeslaw.com 
dnna@brownjamesluw.com 

SOUTH VALLEY GROUND WATER DIST 
C/O ALBERT BARKER 
BARKER ROSHOLT & SIMPSON LLP 
POBOX2139 
BOISE ID 83701-2139 
upb@iduhowaLers.com 
sle@idahowuters.com 

HAILEY CEMETERY MAINTENCE DIST 
JACOB & RUTH BLOOM 

C/O PATRICK D BROWN 
PATRICK D BROWN PC 
PO BOX 125 
TWIN FALLS ID 83303 
pat@pbluw.co 

IDAHO GROUNDWATER APPROPRIATORS 
INC 

CIO RANDALL C BUDGE 
THOMASJBUDGE 
JOSEPH G BALLSTAEDT 
RACINE OLSON 
PO BOX 1391 
POCATELLO ID 83204-1391 
rcb@racinelaw.net 
tjb@rucinelaw.net 
jgb@racjnelaw.net 

CITY OF FAIRFIELD 
CITY OF KETCHUM 

C/O SUSAN E BUXTON 
CHERESE D MCLAIN 
MOORE SMITH BUXTON & TURCKE 
950 W BANNOCK ST STE 520 
BOISE ID 83702 
seb@msbtluw.com 
cdm@msbtluw.com 

SINCLAIR OIL CORPORATION OBA SUN 
VALLEY COMPANY 

C/O SCOTT L CAMPBELL 
MATTHEW J MCGEE 
MOFFATT THOMAS 
POBOX829 
BOISE ID 83701-0829 
slc@moffatt.com 

CITY OF HAILEY 
VALLEY CLUB INC 

CID MICHAEL C CREAMER 
MICHAEL P LAWRENCE 
GIVENS PURLSEY LLP 
POBOX2720 
BOISE ID 83701-2720 
mcc@givenspursley.com 
mpl@givenspursley.com 
lisnhughes@givenspursley.com 
lorigibson@givenspursley.com 

STROM RANCHES INC 
DENNIS STROM 

CIO S BRYCE FARRIS 
SAWTOOTH LAW OFFICES PLLC 
POBOX7985 
BOISE ID 83707-7985 
bryce@sawtoothlaw.com 
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AF 2014 TRUST 
GEOFFREY SMITH LLC 
MARIANAS PAEN TRUST 

C/O FRITZ HAEMMERLE 
HAEMMERLE & HAMMERLE PLLC 
PO BOX 1800 
HAILEY ID 83333 
fxh@lmemlnw.com 

ANIMAL SHELTER OF WOOD RIVER 
VALLEY 

DENNIS J CARD & MAUREEN M MCCANTY 
EDWARD A LAWSON 
FL YING HEART RANCH II SUBDIVISION 
OWNERS ASSN 

HELIOS DEVELOPMENT LLC 
SOUTHERN COMFORT HOMEOWNERS 

ASSN 
THE VILLAGE GREEN VCHOA 

C/O JAMES R LASKI 
HEATHER O'LEARY 
LAWSON LASKI CLARK & POGUE PLLC 
POBOX3310 
KETCHUM ID 83340 
hco@luwsonlaski.com 
jrl@lnwsonluski.com 

WATER DISTRICT 37-B GROUNDWATER 
GROUP 

C/O DYLAN B LA WREN CE 
VARIN WARDWELL LLC 
PO BOX 1676 
BOISE ID 83701-1676 
dylanluwrcncc@varinwardwell.com 

IDAHO FOUNDATION FOR PARKS AND 
LANDS INC 

C/O CHAS MCDEVITT 
MCDEVITT & MILLER LLP 
POBOX2564 
BOISE ID 83701 
chus@mcdeviu-miller.com 

CIO EILEEN MCDEVITT 
732 FALLS VIEW DR 
TWIN FALLS ID 83301 
emcdevilll@msn.com 

CITY OF BELLEVUE 
MICHELLE WOLF 

C/O CANDICE MCHUGH 
CHRIS BROMLEY 
MCHUGH BROMLEY PLLC 
380 S 4TH STREET STE 103 
BOISE ID 83702 
cmchugh@mchughbromley.com 
cbromley@mchughbromley.com 

ECCLES FL YING HAT RANCH LLC 
ECCLES WINDOW ROCK RANCH LLC 
HOLLY FARMS LTD 
I EV AN ROBERTSON 
SUN VALLEY WATER & SEWER DISTRICT 

C/O I EV AN ROBERTSON 
ROBERTSON & SLETTE PLLC 
PO BOX 1906 
TWIN FALLS ID 83303-1906 
erobertson@rsidnholuw.com 

IDAHO POWER COMPANY 
C/O JOHN K SIMPSON 
BARKER ROSHOLT & SIMPSON LLP 
POBOX2139 
BOISE ID 83701-2139 
j ks@iduhowuters.com 
jlw@idnhowuters.com 

AIRPORT WEST BUSINESS PARK OWNERS 
ASSN INC 

AQUARIUS SAW LLC 
ASPEN HOLLOW HOMEOWNERS ASSN 

(ALLAN PATZER & WILLIAM 
LEHMAN) 

B LAMBERT TRUST (TOBY B LAMBERT) 
BARBER FAMILY ASSOCIATES LP 
BARRIE FAMILY PARTNERS 
BELLEUE FARMS LANDOWNERS ASSN 

INC 
BLAINE COUNTY RECREATION DISTRICT 
BLAINE COUNTY SCHOOL DIST NO. 61 
CAROL BURDZ¥ THIELEN 
CHARLES & COLLEEN WEA VER 
CHARLES L MATTHIESEN 
CLEAR CREEK LLC 
CLIFFSIDE HOMEOWNERS ASSN INC 
COMMUNITY SCHOOL (JANELL L 

GODDARD) 
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DANS FAIRMAN MD & MELYNDA KIM 
STANDLEE FAIRMAN 

DEER CREEK FARM (LYNN CAMPION) 
DON R & JUDY H ATKINSON 
DONNA F TUTILE TRUST 
ELIZABETH K GRAY 
F ALFREDO REGO 
FLOWERS BENCH LLC 
GOLDEN EAGLE RANCH HOA INC 
GREENHORN HOMEOWNERS ASSN 

(JEFFREY T SEELY) 
GRIFFIN RANCH PUD SUBDIVISION HOA 

(CHERI HICKS) 
GRIFFIN RANCH SUBDMSION HOA 

(CHERI HICKS) 
GULCH TRUST (TERESA L MASON) 
HEATHERLANDS HOMEOWNERS ASSN 
HENRY & JANNE BURDICK 
IDAHO RANCH LLC 
JAMES K & SANDRA FIGGE 
JAMES P & JOAN CONGER 
KIRil.. SOKOLOFF 
LAURA L LUCERE 
LINDA WOODCOCK 
LOUISA JANE H JUDGE 
MARGO PECK 
MARION R & ROBERT M ROSENTHAL 
MATS & SONYA WILANDER 
MICHAELE WILLARD 
MID-VALLEY WATER CO LLC 
PIONEER RESIDENTIAL & RECREATION AL 

PROPERTIES LLC 
R THOMAS GOODRICH & REBECCA LEA 

PATTON 
RALPH R LAPHAM 
RED CLIFFS HOMEOWNERS ASSOCIATION 
REDCLIFF PARTNERS LP (RANNEY E 

DRAPER) 
RHYTHM RANCH HOMEOWNERS ASSN 
RIVER ROCK RANCH LP (SHEILA WITMER) 
ROBERT ROHE 
SAGEWILLOW LLC 
SALIGAOLLC 
SANDOR & TERI SZOMBA THY 
STARLITE HOMEOWNERS ASSN 
STONEGATE HOMEOWNERS ASSN LLC 
THE ANNE L WINGATE TRUST 
THE BARKER LIVING TRUST 
THE DANIEL T MONOOGIAN REVOCABLE 

TRUST 
THE JONES TRUST 
THE RALPH W & KANDI L GIRTON 1999 

REVOCABLE TRUST 

THE RESTATED MCMAHAN 1986 
REVOCABLE TRUST 

THE VERNOY IRREVOCABLE TRUST 
THOMAS W WEISEL 
TIMBERVIEW TERRACE HOA INC 

C/O JAMES P SPECK 
SPECK & AANESTAD 
POBOX987 
KETCHUM ID 83340 
jim@soeckandaancsJad.com 

DEAN R ROGERS INC (DEAN R ROGERS III) 
C/O LAIRD B STONE 
STEPHAN KV ANVIG STONE & TRAINOR 
PO BOX 83 
TWIN FALLS ID 83303-0083 
sks&t@jdaho-law.com 

CATHERINE S DAWSON REVOCABLE 
TRUST 

DEER CREEK RANCH INC 
ROBERT L BAKER REVOCABLE TRUST 

C/O TRAVIS L THOMPSON 
PAULL. ARRINGTON 
BARKER ROSHOLT & SIMPSON LLP 
195 RIVER VISTA PL STE 204 
TWIN FALLS ID 83301-3029 
tll@jdahowaters.com 
plu@idahowaters.com 

ANTHONY & JUDY D ANGELO 
PO BOX3267 
KETCHUM ID 83340 
judydangelore@gmail.com 

BARBARA CALL 
POBOX4 
ROSS CA 94957 
burbcal l@sbcglobal.net 

BERNARDI FRIEDLANDER PHO 
116 VALLEY CLUB DRIVE 
HAILEY ID 83333 
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BLACK BUTTE HILLS LLC 
POBOX333 
FAIRFIELD ID 83327 

BLUEGROUSE RIDGE HOA 
C/O BRIAN MCCOY 
POBOX35IO 
KETCHUM ID 83340 
brian@seabrd.neL 

BRIAN L SMITH & DIANE STEFFEY-SMITH 
POBOX629 
BELLEVUE ID 83313 
brinnlnmarsmith@me.cpm 

BRITIA S HUBBARD 
PO BOX 1167 
KETCHUM ID 83340 
briuahubbnrd@gmuil .com 

BRUCE & KAREN TRUXAL 
PO BOX431 
BELLEVUE ID 83313 
btruxal@powcrcng.com 

CANADIAN CLUB 
HOMEOWNERS ASSN 
POBOX4041 
KETCHUM ID 83340 

CLARE & KAREN OLSON 
OKCRANCHES 
PO BOX 136 
HILL CITY ID 83337 

COLD SPRINGS WATER COMPANY 
POBOX254 
KETCHUM ID 83340 

DAVID A & KAREN L SIMON 
POBOX545 
FAIRFIELD ID 83327 

DAVID BERMAN 
PO BOX 1738 
CA VE CREEK AZ 85327 
bermnn.dlb@gmnil.com 

DEBRORAH L & MA TI A MCLAM 
POBOX253 
FAIRFIELD ID 83327 

DOUGLAS CW ALTON 
DIANA L WHITING 
109 RIVER GROVE LN 
HAILEY ID 83333 

ERNEST & JUDITH GETIO TRUST 
ERNEST J GETIO 
417 ENNISBROOK DR 
SANT A BARBARA CA 93108 

GARY HOFFMAN 
PO BOX 1529 
KETCHUM ID 83340 

GREGORY R BLOOMFIELD 
REVOCABLE TRUST 
POBOX757 
HAILEY ID 83333 

GWINN RICE RANCH INC 
PO BOX 131 
HILL CITY ID 83337 

HARRY S RINKER 
949 SOUTH COAST DR STE 500 
COST A MESA CA 92626 
hrinker@rinkercompnny.com 

HARRY S RINKER 
POBOX7250 
NEWPORT BEACH CA 92658 
toni@rinkercompnny.com 
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H PHILLIP CASH 
607 E200S 
FAIRFIELD ID 83327 

HULEN MEADOWS WATER COMPANY AND 
ASSN INC 
POBOX254 
KETCHUM ID 83340 

INNOVATIVE MITIGATION SOLUTIONS LLC 
2918 N EL RANCHO PL 
BOISE ID 83704 

JAMES D WHITE 
PO BOX367 
BELLEVUE ID 83313 
jdwhite@g.com 

JARED R WILLIAMS 
REVOCABLE TRUST 
POBOX99658 
SEATTLE WA 98139 

JIMWKOONCE 
PO BOX2015 
HAILEY ID 83333 

KA THERINE BRECKENRIDGE 
B BARB INC 
POBOX685 
PICABO ID 83348 

KEN SANGHA 
ASAM TRUST 
POBOX9200 
KETCHUM ID 83340 
kensangha@gmail .com 

KEVIN D LAKEY 
WATER DISTRICT 37 
107W !ST 
SHOSHONE ID 83352 
watermanager@cableone.net 

LAWRENCE SCHOEN 
18351 US HWY 20 
BELLEVUE ID 83313 

LUBOFF SENAVSKY & 
CHARLES TIMOTHY FLOYD 
PO BOX 1240 
EAGLE ID 83616 
bsf!oyd@mac.com 

MARLYS J SCHMIDT 
10901 HWY75 
BELLEVUE ID 83313 
mjschmidt49@msn.com 

NANCIECTATUM & 
THOMAS F HENNIG 
PO BOX 1365 
SUN VALLEY ID 83353 

PAUL & POLLY CARNEY LLOYD & DEANN 
RICHINS MARK & SUSAN WILLIAMS FISH 
CREEK RESERVOIR RANCH, LLC 
384 2 2900 E 
PAUL ID 83347 

PAUL & TANA DEAN 
40 FREEDOM LOOP 
BELLEVUE ID 83313 

PETER ZACH SEWELL 
LORI SEWELL 
POBOX3175 
HAILEY ID 83333 
zlsewell@gmail.com 

PHILIP J VANDERHOEF 
KATHLEEN MCKAY 
5069 HAROLD PL NE 
SEATTLE WA 98105 

POPPY ENGLEHARDT 
10965 HIGHWAY 75 
BELLEVUE ID 83313 
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RALPH P CAMP ANALE II 
POBOX337 
KETCHUM ID 83340 

ROBERT BOUTIIER 
POBOX476 
BELLEVUE ID 83313 

ROBERT & JUDITH PITTMAN 
121 LOWER BROADFORD RD 
BELLEVUE ID 83313 

ROBERTJSTRUTHERS 
762 ROBERT ST PICABO ROUTE 
BELLEVUE ID 83313 

RUSTY KRAMER 
WATER DISTRICT 37B 
POBOX591 
FAIRFIELD ID 83327 
waterdistrict37h@outlook.com 

SAGE SPRINGS HOMEOWNERS 
ASSN INC 
POBOX254 
KETCHUM ID 83340 

SIL VER SAGE OWNERS ASSN INC 
C/O CAROL'S BOOKKEEPING 
PO BOX 1702 
KETCHUM ID 83340 

SMOKEY DOME LLC 
PO BOX 333 
FAIRFIELD ID 83327 

SOUTH COVE VENTURES LLC 
PO BOX333 
FAIRFIELD ID 83327 
cnmascreek@hughes.net 

STARWEATHER OWNERS ASSN INC 
POBOX254 
KETCHUM ID 83340 

STEVEN C FUNK 
90 FREEDOM LOOP 
BELLEVUE ID 83313 

SVRANCHLLC 
POBOX333 
FAIRFIELD ID 83327 
cumuscreek@hughes.ne! 

THOMAS & AMY MISTICK 
149 ASPEN LAKES DR 
HAILEY ID 83333 

USDA FOREST SERVICE 
AITN JAMIE GOUGH 
32425TH ST 
OGDEN UT 84401 
jgough@f.ded.us 

VALLEY CLUB OWNERS ASSN INC 
POBOX254 
KETCHUM ID 83340 

WILLIAM R & KATHRYN L RATLIFFE 
206 BA YHORSE RD 
BELLEVUE ID 83313 

WOOD RIVER LAND TRUST 
119 E BULLION ST 
HAILEY ID 83333 

COURTESEY COPIES TO: 
ED REAGAN 
COURIER NEWS 
POBOX339 
FAIRFIELD ID 83327 
news@highwny46.org 

Pers~ument 
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Exhibit C ROHE I- DENIAL OF PETITION TO INTERVENE {5-12-2010) 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR ) 
TRANSFER NO. 73969 IN THE NAME OF ) FINAL ORDER DENYING PETITION 
ROBERT ROHE ) FOR REVIEW OF ORDER DENYING 

) PEITION TO INTERVENE 

~~~~~~~~~~~~~~·) 

FINDINGS OF FACT 

1. On August 2, 2007, the Department received application for transfer no. 73969 
("transfer application") in the name of Robert Rohe ("applicant"). The transfer application 
proposed to change the point of diversion and place of use for water right no. 37-21956 from the 
Big Wood River. The transfer application was published in the Idaho Mountain Express on 
November 5 and 12, 2008. The Department received a protest to the application from the Big 
Wood Canal Company on November 21, 2008. A prebearing conference regarding the protest was 
held on March 27, 2009. The protest was withdrawn on March 30, 2009. There were no other 
timely protests to the application. 

2. The Department approved the transfer application on August 7, 2009 and issued 
the approval as a preliminary order of the Department pursuant to Section 67-5243, Idaho Code. 
On August 21, 2009, the Department received a petition for reconsideration of the order from the 
applicant. On September 4, 2009, the Department issued a preliminary order amending the 
transfer application approval. On September 16, 2009, the Department received a second 
petition for reconsideration from the applicant. On September 18, 2009, the Department denied 
the applicant's second petition for reconsideration. 

3. On October 13, 2009, the Department received a Brief in Support of Exceptions to 
Order Denying Petition for Reconsideration from the applicant. The applicant has not requested 
a hearing to contest the transfer application approval. A final order regarding the transfer 
application is being issued simultaneously with this order. 

4. On August 21, 2009, the Department received South County Estates Protest and 
Petition for Hearing on Transfer Approval Notice filed on behalf of South County Estates, llC 
("South County"). · On August 24, 2009, the Department received Hiawatha Canal Water Users 
Association of Lateral or Laterals Protest and Petition Contesting Transfer filed on behalf of 
Hiawatha Canal Water Users Association of Lateral or Laterals ("Hiawatha"). South County and 
Hiawatha requested a hearing on the matter before the Director pursuant to Section 42-1701A(3), 
Idaho Code. On September 4, 2009, the Department issued an order rejecting South County and 
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Hiawatha's protests against the transfer application and denied their requests for hearing because 
they had not filed timely protests in the matter pursuant to Section 42-222, Idaho Code. The 
Department also ruled that pursuant to the Department's Rule of Procedure 350 (IDAPA 
37.01.01.350), South County and Hiawatha cannot petition to intervene in the proceedings 
initiated by the transfer application unless a fonnal hearing is requested by the applicant. 

5. On January 26, 2010, the Department received a Petition to Intervene filed on 
behalf of the Idaho Water Resource Board ("Board"). The Board holds two minimum stream 
flow water rights in a reach of the Big Wood River where the transfer application proposes to 
change the point of diversion. On February 9, 2010, the Department denied the Board's request 
to intervene in this proceeding. Consistent with its position in the South County and Hiawatha 
protests, the Department ruled the Board cannot petition to intervene at this stage in the 
proceeding unless a formal hearing is requested by the applicant. On February 25, 2010, the 
Department received a petition titled l<laho Water Resource Board's Petition for Review of Order 
Denying Petition to Intervene. The petition asks the Department to reconsider its denial of the 
Board's request to intervene. 

CONCLUSIONS OF LAW 

I. The Rules of Procedure of the Idaho Department of Water Resources govern 
contested case proceedings before the Department of Water Resources. IDAPA 37.01.01.001. 
Rule of Procedure 350 sets forth the standard for when intervention in a contested case is 
permissible. It provides: 

Persons not applicants or claimants or appellants, petitioners, complainants, 
protestants, or respondents to a proceeding who claim a direct and substantial 
interest in the proceeding may petition for an order from the presiding officer 
granting intervention to become a party, if a formal hearing is reguired by statute 
to be held in the proceeding. 

IDAPA 37.01.01.350 (emphasis added). 

2. The Board is not an applicant or claimant or appellant, petitioner, complainant, 
protestant, or respondent to this proceeding. As such, pursuant to Rule of Procedure 350, the 
Board may petition for intervention only if a formal hearing is required by statute to be held in 
the proceeding. 

3. In this case, a protest was filed but the protest was resolved prior to the hearing on 
the protest. Since there is no requirement to hold the hearing absent a protest and the applicant 
has not requested a hearing, Rule of Procedure 350 does not allow for intervention and the 
Board's request should be denied. 
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4. Even if intervention were proper under the Rule of Procedure 350, the Department 
is reluctant to grant intervention at the final stage of the contested case proceeding. Rule of 
Procedure 352 provides: 

Petitions to intervene must be filed at least fourteen (14) days before the date set 
for formal hearing, or by the date of the prehearing conference, whichever is 
earlier, unless a different time is provided by order or notice. Petitions not timely 
filed must state a substantial reason for delay. The presiding officer may deny or 
conditionally grant petitions to intervene that are not timely filed for failure to 
state good cause for untimely filing, to prevent disruption, prejudice to existing 
parties or undue broadening of the issues, or for other reasons. lntervenors who do 
not file timely petitions are bound by orders and notices earlier entered as a 
condition of granting the untimely petition. 

IDAPA 37.01.01.352. 

The prehearing conference in this matter was held on March 27, 2009. Because the 
petition to intervene was not submitted 14 days before the prehearing conference, the petition is 
not timely. Under Rule of Procedure 352, approval of an untimely petition to intervene is 
discretionary. Because the petition to intervene was filed late in the proceeding and the final 
order regarding the transfer is being issued simultaneously with this order, it does not make sense 
to grant intervention at this late stage of the process. There is almost nothing left for the Board to 
participate in now. 

5. This does not mean that the Board is precluded from participating should the 
applicant seek a hearing before the Department or if the applicant appeals the final order to a district 
court. If the applicant seeks a hearing in the matter before the Department, the Department may 
consider petitions to intervene at that time pursuant to Rule of Procedure 350. If the applicant 
instead appeals the final order regarding the transfer to a district court, the Board can seek 
permission to intervene from the district court. 

ORDER 

IT IS HEREBY ORDERED that the Petition for Review of Order Denying Petition to 
Intervene filed by the Idaho Water Resource Board on February 25, 2010 is DENIED. This order 
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does not preclude possible intervention before the Department if a hearing is requested by the 
applicant, nor does it preclude possible intervention before the district court upon judicial review 
of the final order of the D~or. 

DATEDthis JV ayofMay2010. 

~~..,.,,,..,.....____,,. 
Interim Director 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this I;{!! day of May, 2010, a true and correct copy of 
the document(s) described below were served by placing a copy of the same in the United States 
mail, postage prepaid, and properly addressed to the following: 

Document(s) Served: Final Order and Explanatory Information to Accompany a Final Order. 

Fritz X. Haemmerle 
Haemmerle & Haemmerle 
P.O. Box 1800 
Hailey, ID 83333 

Shasta Kilminster-Hadley 
OFFICE OF ATTORNEY GENERAL 
NATURAL Resources Division 
P.O. Box 83720 
Boise, ID 83720-0010 

Idaho Water Resource Board 
322 East Front St. 
Boise, ID 83720-0098 

~.~ 
Deborah J. Gibson 
Administrative Assistant 
Water Allocation Bureau 
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