WATER SUPPLY BANK LEASE CONTRACT No. 666

RECEIVED
This Lease Contract ("Lease") is between the Idaho Water Resource Board ("Board"), and
" SEP 05 2017
ESSOR:
WESTERN RIVERS CONSERVANCY DEPARTMENT OF

71 SW OAK ST STE 100 WATER RESOURCES
PORTLAND, OR 97204
RECITALS

1. The Board is authorized under chapter 17, title 42, Idaho Code to operate a water supply bank and to
contract with lessors to act as an intermediary in facilitating the rental of water.

2. The Lessor has filed a completed application to lease water rights described below into the Water
Supply Bank on forms supplied by the Idaho Department of Water Resources and received by the
Department on Monday, July 10, 2017.

3. The Director of the Idaho Department of Water Resources has reviewed the application for compliance
with the Water Supply Bank rules and has approved the Lease subject to conditions listed below.

NOW, THEREFORE, in consideration of the mutual covenants and contracts herein contained, and other
good and valuable consideration, the receipt of which is hereby acknowledged, the parties hereto agree as
follows:

1. WATER RIGHTS: The Lessor shall lease and the Board shall accept into the Bank the
Applicant’s water rights described as follows:

Summary of Water Rights or Portions Leased to the Bank

Water Priority Source Diversion Diversion Acres
Right No. Date Rate (CFS) Volume (AC)
(AF)

71-10969 5/1/1902  GOAT CREEK, tributary to VALLEY 0.860 Not Stated 140.10
CREEK

71-10966 5/1/1902  GOAT CREEK, tributary to VALLEY 0.790 Not Stated 140.10
CREEK

71-10971 8/1/1902  GOAT CREEK, tributary to VALLEY 2.300 Not Stated 140.10
CREEK

71-10970 6/1/1902  GOAT CREEK, tributary to VALLEY 1.430 Not Stated 140.10
CREEK

Combined Limit Totals 5.380 Not Stated 140.10

71-10964 5/1/1910 MEADOW CREEK, tributary to 1.440 Not Stated 156.10
GOAT CREEK

71-10967 5/1/1910  MEADOW CREEK, tributary to 0.450 Not Stated 156.10
GOAT CREEK

71-10968 711910 MEADOW CREEK, tributary to 1.800 Not Stated 156.10
GOAT CREEK

71-10965 7/11910  MEADOW CREEK, tributary to 2.880 Not Stated 156.10
GOAT CREEK

Combined Limit Totals 6.570 Not Stated 156.10

Combined Limit Totals 11.950 Not Stated 278.90

Combined Lease Totals |—’ |- \ Oc‘ (.DL\ 11.950 Not Stated 278.90



COMPENSATION: The Lessor shall accept and the Board shall pay compensation determined
by the amount of water rented under the following rental rate during such times as the water is
rented from the Bank over the term of this Lease.

Minimum Payment Acceptable: Current Rental Rate

TERM OF LEASE: The Lessor has requested and the Board has approved for these water
rights to be indefinitely leased into the Water Supply Bank. Therefore, the term of this lease
shall be January 1, 2017 to an indefinite period of time. However, the term of lease for this
contract shall be subject to review and reaffirmation every 100 years, with the first review
possible after December 31, 2116. This Lease shall bind the parties and take effect when both
parties have signed it.

WATER SUPPLY BANK CONDITIONS OF ACCEPTANCE: The Lessor shall abide by all
terms and conditions contained in the Water Supply Bank Conditions of Acceptance, attached
hereto as “Attachment A" and incorporated herein by this reference.

CHANGE OF WATER RIGHT: This lease specifies water right elements including but not
limited to: diversion rates; diversion volumes; number of acres authorized to be irrigated; places
of use; points of diversion; beneficial uses; and seasons of use. During the term of this lease,
if a water right is administratively changed due to a water right split and renumbering, this lease
may be reduced by an equal amount to reflect the water right elements as legally defined under
the water right. If a lease contract cannot be reduced sufficient to reflect the legal definition of
a water right as amended through a water right split and/or water right transfer, the Board may
release the water right from the Water Supply Bank.

ASSIGNMENT OF CONTRACT: This lease is between the Board and the Lessor, who is the
recognized owner or designated representative of the recognized owners of water rights
described herein. Should ownership of any part of a water right herein described change during

the term of this lease, either through a water right split, a water right transfer, sale of property
to which the water right is appurtenant, or through any other recognized water right
reassignment, the lease benefits and obligations to the conditions of acceptance for any such
water rights will be assigned to the new owners.

DUPLICATE ORIGINAL: This Lease is executed in duplicate. Each of the documents with an
original signature of each party shall be an original.
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IN WITNESS WHEREOF, the parties have executed this Contract on the date following their respective
signatures.

LESSOR: \WESTERN RIVERS CONSERVANCY
OAK ST STE 100
TYAND, O 4
By 4
Title (“Ted. \ﬂﬂ\l‘f
Date j= ! 211 }—
IDAHO WATER RESOURCE BOARD
322 East Front Street

P.O. Box 83720
Boise, ID 83720-0098

oy = e /5 /2017

Brian on, Acting Administrator /
Idaho Water Resource Board

Lease approved by IDWR 4: u’o‘-— Date P-5-2017
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ATTACHMENT A
WATER SUPPLY BANK CONDITIONS OF ACCEPTANCE

FOR LEASE CONTRACT NO. 666

The water rights or portions thereof leased to the bank are described as follows:

Source and Location of Point(s) of Diversion for Water Right No(s): 71-10964, 71-10965, 71-10967,
71-10968
MEADOW CREEK SWNWNE Sec.20 Twp 10N Rge 13E CUSTER County
MEADOW CREEK SESWNW  Sec.20 Twp 10N Rge 13E CUSTER County

Source and Location of Point(s) of Diversion for Water Right No(s): 71-10966, 71-10969, 71-10970,
71-10971
GOAT CREEK SENWNW  Sec.17 Twp 10N Rge 13E CUSTER County
GOAT CREEK SENWNW  Sec.17 Twp 10N Rge 13E CUSTER County
GOAT CREEK NWNENW  Sec.17 Twp 10N Rge 13E CUSTER County

Season of Use Diversion Volume
Water Right Beneficial Use Rate
From To (CFS) (AF)

71-10964 IRRIGATION 05/01 to | 10/31 1.440 cfs 0.00 AF
71-10965 IRRIGATION 05/01 to | 10/31 2.880 cfs 0.00 AF
71-10966 IRRIGATION 05/01 to | 10/31 0.790 cfs 0.00 AF
71-10967 IRRIGATION 05/01 to | 10/31 0.450 cfs 0.00 AF
71-10968 IRRIGATION 05/01 to | 10/31 1.800 cfs 0.00 AF
71-10969 IRRIGATION 05/01 to | 10/31 0.860 cfs 0.00 AF
71-10970 IRRIGATION 05/01 to | 10/31 1.430 cfs 0.00 AF
71-10971 IRRIGATION 05/01 to | 10/31 2.300 cfs 0.00 AF
Totals: 11.950 cfs 0.00 AF

PLACES OF USE TO BE IDLED UNDER THIS LEASE: IRRIGATION

NE Al S Totals
NW |SW|SE]| NE I[NW|SW | SE| NE | N\W | SW

10N |[13E]| 8 . 1.9
10N [13E | 17 : . . : . 242.0
10N [13E| 20 . 35.0

Twp | Rng | Sec

Total Acres: 278.9

ADDITIONAL CONDITIONS OF ACCEPTANCE
The water rights referenced above will be rented from the bank at the current rental rate.

There is no rental payment to the lessor of the water right if the right or a part thereof is not rented
from the bank.

While a right is in the bank, the lessor may not use the right without approval of the Department even
if the right is not rented from the bank. Any violation of the terms of this lease may result in
enforcement procedures pursuant to Idaho Code § 42-351 for illegal diversion and use of water and
may include civil penalties pursuant to Idaho Code § 42-1701B.
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A right accepted into the bank stays in the bank until the Board releases it, or the lease term expires.
A right may be released from the bank upon request, provided the Board approves the release.
Unless approved by the Department, leased rights may not be immediately available for release.

While a water right is in the bank, forfeiture provisions are stayed pursuant to Idaho Code § 42-
223(5).

Rental of water under this right is subject to the limitations and conditions of approval of the water
right.

Failure of the right holder to comply with the conditions of acceptance is cause for the Director to
rescind acceptance of the lease.

Acceptance of a right into the bank does not, in itself, confirm the validity of the right or any elements
of the water right, or improve the status of the right including the notion of resumption of use. It does
not preclude the opportunity for review of the validity of this water right in any other Department
application process.

In accordance with I[daho Code § 42-248 and § 42-1409(6), all owners of water rights are required to
notify the Department of any changes in mailing address or change in ownership of all or part of a
water right. Notice must be provided within 120 days of the change.

. If a water right leased into the Water Supply Bank is sold or conveyed during the lease term, and if
the leased right was rented, the rental proceeds will be disbursed in the following manner regardless
of any arrangements between the buyer(s) and seller(s) to the contrary:

a. Rental payments will go to the lessor(s) of record at the beginning of the rental season, even
if the Department processes a Notice of Change in Water Right Ownership during the rental
season.

b. New lessor(s) of record will receive payment for any subsequent rental seasons.

. The water right(s) is leased to the bank subject to all prior water rights and shall be administered in
accordance with I[daho law and applicable rules of the Department of Water Resources.

. Use of water under these rights is regulated by a watermaster with responsibility for the distribution of
water among appropriators within a water district. At the time of this approval, this water right is within
State Water District No. 170 (Upper Salmon River Basin) and Water Sub-District 71 (Stanley Are).

. The term of lease for this lease contract shall be indefinite, however the lease may be reviewed every
100 years, with the first review commencing after December 31, 2116.

. The term of this lease is subject to an August 15, 2017 purchase and sale agreement from Western
Rivers Conservancy to the ldaho Water Resource Board. If the purchase and sale transaction is not
completed prior to March 31, 2018, Western Rivers Conservancy may request that these water rights
be released from the Water Supply Bank and that this indefinite lease contract be terminated.
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RECEIVED

Form 42-1761-1 10/15 ' STATE OF IDAHO
WATER RESOURCE BOARD JUL 10 2817
APPLICATION TO SELL OR LEASE A WATER RIGHT WE\EEQ@@%\&%E
[ ==y ptad W
TO THE WATER SUPPLY BANK B
Designated Applicant Western Rivers Conservancy Water Right No. 71-10964
(Select one owner - see item 1A on the application) (One water right per application)

Is this application being submitted with a rental application as a lease/rental package? Yes No [

This application must be prepared in accordance with the minimum requirement checklist below. Use this checklist to ensure all
necessary documentation has been provided. This checklist is part of the lease application and must be included with the lease
application. Applications that do not meet the minimum requirements will not be processed and may be returned or denied.

MIMUMUM REQUIREMENT CHECKLIST
All items must be checked as either Attached (Yes) or Not Applicable (N/A)

Yes
Completed Application to Sell or Lease a Water Right to the Water Supply Bank.

Application filing fee of $250.00 per water right. If you are submitting more than one lease
application and the water rights have an overlapping, common place of use, or a common diversion
rate or volume, the total fee for all water rights is $500.00. For places of use, multiple water rights
must be used to irrigate the same lands in order to qualify for the joint filing fee. Individual filing
fees are required for water rights that share a common permissible place of use but which cover
separate acres within the permissible place of use.

Confirmation this form has been printed single sided, per requirement of the Water Supply Bank.

Attachment N/A Yes

1A O Signatures and contact information for all owners of the water right to be leased or sold on this
application.

1B O An Internal Revenue Service (IRS) Form W-9 for the Designated Applicant.

1C (O Notice of Change in Water Right Ownership form (accessible from www.idwr.idaho.gov).

1D | Contact information for an authorized representative and documentary proof they are authorized to
represent the Designated Applicant on this application. If the Designated Applicant is a business,
partnership, municipality, organization or association, include documents identifying officers
authorized to sign or act on behalf of the entity.

2 [0 Description of a water right portion offered to the Water Supply Bank.

3 O A map that clearly outlines the specific location where irrigated acres will be dried up, or where a
beneficial use of water will be suspended. You have the option of printing a map using the map tool
on IDWR’s website at: wwv.idwr.idaho.gov.

4A [0  Written consent from irrigation district or water delivery company.
4G [0 Evidence demonstrating the water right has not been forfeited pursuant to Section 42-222(2). Idaho
Code.
Department Use Only
Fee Amount $ \}\@ : Received By: \JC, : Date Received: '7 } \O/ir_] Receipt # OIOS%C:H
W-9 received? Yes[] No[]  (Route W-9 to Fiscal) Name on W-9:



STATE OF IDAHO
WATER RESOURCE BOARD

APPLICATION TO SELL OR LEASE A WATER RIGHT
(Continued)

1. CONTACT INFORMATION

A. This application must be completed by a Designated Applicant who is a current owner of the water right being sold or leased
to the Water Supply Bank. If there are additional current owners, those individuals must authorize the Designated Applicant
to represent them on this application by completing and signing Attachment 1A of this application package.

Designated Applicant Westem Rivers Conservancy

Mailing Address 71 SW Oak Street, Suite 100 Portland Oregon 97204
Street City State Zip Code
Email Address Sdoroff@westernrivers.org Phone Number 503-241-0151

The Designated Applicant is the sole owner of the water right being sold or leased to the Water Supply Bank.
OR
[ The Designated Applicant is representing additional water right holders who have completed Attachment 1A.

B. Has the Designated Applicant submitted an IRS Form W-9 to this Department within the last 2 years? Yes[] No
If no, complete the form and attach to this application (Attachment 1B).

C. Are all applicants on this form listed in IDWR’s records as the current owners of the water right? Yes No []
If no, attach a Notice of Change in Water Right Ownership form along with the required documentation and fee (Attachment 1C).

D. Is this application being completed by an authorized representative of the Designated Applicant? Yes No[]
If yes, representatives (includes employees of Designated Applicant companies) must complete this section and submit documentary proof
of their authority to represent the Designated Applicant (Attachment 1D).

Name of Representative Su€ Doroff Organization _VVestern Rivers Conservancy
Professional Title President Email Address Sdoroff@westemrivers.org
Mailing Address 77 SW Oak Street, Suite 100, Portland, OR 97204 Phone Number 503-241-0151

Send all correspondence for this application to the representative and not to the Designated Applicant.
OR
[ Send original correspondence to the Designated Applicant and copies to the representative.

2. DESCRIPTION OF WATER RIGHT OFFERED TO THE BANK

The full water right is being offered to the Bank.
OR

(] A part of the water right is being offered to the Bank.
If a portion of the water right is being offered, complete Attachment 2.

3. MAP

Attach a map of the point(s) of diversion and place(s) of use proposed to be idled by this lease application. Make sure the idled
place of use is outlined and annotated with legal land descriptions (Township, Range, Section and Quarter-Quarters) or with GPS
coordinates. For irrigation purposes, mark the number of acres you desire to idle. If the water right proposed for lease is located
within a permissible place of use (PPU) and portions of the PPU will continue to receive water from non-leased water rights,
clearly outline on a map the acres within the PPU that will continue to be irrigated, as well as acres that will be idled during the
lease term. Label the map Attachment 3.



STATE OF IDAHO
WATER RESOURCE BOARD

APPLICATION TO SELL OR LEASE A WATER RIGHT
(Continued)

4. GENERAL INFORMATION

A.

Is the diversion works or system owned or managed by an irrigation district or water delivery company? Yes[] No
If yes, provide written consent from the company, corporation or irrigation district authorizing the proposed sale or lease (Attachment 4A).

If your walter right is delivered through a canal, lateral or ditch operated by a canal company, irrigation district, or similar delivery
entity, your lease request must include written consent from the company, district, or similar entity for your removal of water from its

system pursuant to Section 42-108, Idako Code and IDAPA WSB Rule 37.02.03.25.02e.

Please provide a description of the current water diversion and delivery system.
The Meadow Creek water right in this application and the additional Meadow Creek rights listed in 4.C. are

diverted with check dams and then conveyed in an open ditch to the place of use.

Describe any other water rights used for the same purpose at the same place of use as the water right being offered to the
Bank. Goat Creek 71-10966, 71-10969, 71-10970, 71-10971; Meadow Creek 71-10965, 71-10967, 71-10968

Are any of the water rights identified in Section 4C stacked with the water right proposed for lease? Yes No[]

Stacked water rights are used together to achieve a common beneficial use, such as irrigation of the same lands. Stacked water rights
cannot be separated and must be jointly leased to the Water Supply Bank. Stacked water rights qualify for the multiple fee payment of
3500.

Will the present place of use continue to receive water from any other source? Yes[] No
If yes, explain the relationship between the different water sources and how enlargement of the authorized use will not occur

if this water right is leased.

Identify annual volumes and/or rates of water diverted in the last 5 years to accomplish the beneficial use authorized by this
water right._See Attachment A for explanation of beneficial use

Has any portion of this water right undergone a period of five or more consecutive years of non-use? Yes[[] No
If yes, describe the circumstances and attach evidence to demonstrate how the water right has not been lost through forfeiture
(Attachment 4G). See Section 42-223. Idaho Code for exceptions to forfeiture. Your application may be denied if forfeiture

concerns are not addressed.

Is this water right involved in any other IDWR process, such as an application for transfer or a mitigation plan?
If yes, describe. Yes (] No




STATE OF IDAHO
WATER RESOURCE BOARD

APPLICATION TO SELL OR LEASE A WATER RIGHT
(Continued)

5. SALE/LEASE AGREEMENT
A. s the water right, or portion thereof, offered to the Idaho Water Resource Board (IWRB) for sale [] or lease [7]?

If lease, specify the years when the use of water will be suspended: _2017_to _indef{Rit@um lease period 5 calendar years).
(Year) (Year)

B. Show the minimum payment acceptable to the seller/lessor. The minimum payment may be shown as the “current rental rate”

as established by the IWRB. Include the method of determining the minimum payment if other than the current rental rate.
The IWRB will rent the water in 2017 at the current rental rate. Commencing in 2018, the IWRB will hold title to

the water rights and thus it will not charge itself to rent the water.

1 hereby assert that the information contained in this application is true to the best of my knowledge, and that I have the
authorities necessary to offer this water right for sale or lease to the Idaho Water Resource Board.

The Designated Applicant acknowledges the following:

1. Payment to the Designated Applicant is contingent upon the sale or rental of the water right from the Bank.

2. While a water right is in the Bank, the seller/lessor of the water right may not use the water right, even if the water
right is not rented from the Bank.

3. A water right accepted into the Bank stays in the Bank until the Designated Applicant receives written
confirmation from the Board or Water Supply Bank that the water right has been released from the Bank.

While a water right is in the Bank, forfeiture is stayed.

5. Acceptance of a water right into the Bank does not, in itself, confirm the validity of the water right or any element
of the water right.

Printed Name Date

%x\bom# ?{b!l:}-

Printed Name Date

Mail to:
Idaho Department of Water Resources
P.O. Box 83720
Boise, ID 83720-0098



Form 42-1761-1 10/i5

STATE OF IDAHO
WATER RESOURCE BOARD

ATTACHMENT 1A
Additional Water Right Holders Party to the Lease Application

For the water right on this application, list all owners (individuals or business entities) of the right or the property to which it is
appurtenant. All water right holders must sign a Water Supply Bank Lease Application. However, only the Designated Applicant
needs to provide a completed IRS Form W-9 (Attachment 1B). All correspondence and any financial payment associated with the
rental of this water right will be directed to the Designated Applicant. If additional space is needed to list any other water right
holders, attach a second copy of Attachment 1A.

If submitting multiple applications, it is only necessary to complete one Attachment 1A for the group of applications. List each water

right below.

Water Right No(s). Meadow Creek 71-10964, 71-10965, 71-10967, 71-10968 and Goat Creek 71-10966, 71-10969,
71-10970, 71-10971

Designated Applicant

Applicant #2

Applicant #3

Name

Mailing Address

Phone Number

Email Address

As Designated Applicant, | submit this

I authorize the Designated Applicant to

I authorize the Designated Applicant to

gp p ll lcat}t lease application on behalf of all other |submit this application on my behalf. submit this application on my behalf,
eclaration water right holders.
Signature
Applicant #4 Applicant #5 Applicant #6
Name

Mailing Address

Phone Number

Email Address

Applicant
Declaration

I authorize the Designated Applicant to
submit this application on my behalf.

1 authorize the Designated Applicant to
submit this application on my behalf.

I authorize the Designated Applicant to
submit this application on my behalf,

Signature
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WESTERN RIVERS CONSERVANCY
SECRETARY’S CERTIFICATE

I, Juliette Harding, certify that I am the duly elected Secretary of Western Rivers Conservancy, a
nonprofit corporation organized under the laws of the State of Oregon. I further certify that Sue

Doroff is the duly elected and acting President of Western Rivers Conservancy and is authorized
to executed documents and act on behalf of Western Rivers Conservancy.

Executed at Portland, Oregon this 5th day of July, 2017.

/ Juliette Harding
Secretary
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Attachment A
Lease application for water right nos:
71-10964, 71-10965, 71-10967, 71-10968, 71-10966, 71-10969, 71-10970, 71-10971

QA.F. Identify annual volumes and/or rates of water diverted in the last 5 years to accomplish the
beneficial use authorized by this water right.

Landsat imagery from September S, 2014 indicates that within the Goat Falls Ranch property boundary
298 acres (and arguably more) were irrigated within the 399 acre property boundary of the ranch (see
Map 1). However, while some of that active irrigation did not take place within the POU (see Map 2),
the full acreage under the water rights for Goat Falls Ranch were put to beneficial use as is shown in the
September 5, 2014 Landsat 8 image.

In February 2017, Goat Falls Ranch sold 361 acres and the appurtenant water rights to Western Rivers
Conservancy (see Map 3). An additional 5 acre lot and the appurtenant 3.2 acres of irrigation is under
contract and Western Rivers Conservancy is expected to take title to the land and water rights in July
2017 (see Map 4). A change of ownership will be submitted to IDWR and presumably the water rights
will receive new numbers in Western Rivers Conservancy’s name. Additional lease applications will be
submitted for the newly acquired 3.2 acres. Those lease application(s) will contain the same beneficial
use analysis as this one.

The language from the IDWR memo dated July 10, 2008 provides guidance on whether or not a water
right holder risks the forfeiture of their water right when they use it in a manner other than was
authorized by their license or decree. In this case Goat Falls Ranch irrigated acreage outside their
decreed POU. That memo concludes that “Absent circumstances such as those in McCray, it is likely that
an Idaho court would not find a water right forfeited because of an unauthorized change in point of
diversion, place of use, or period of use.”

The full memo is attached to the lease application.



MEMORANDUM

TO: Phil Rassier

FROM: Ann Yribar

DATE:  July 10,2008

RE: Forfeiture and Unauthorized Use of a Water Right.

Question Presented:

Whether a water right holder risks the forfeiture of their water right when they use it in 2 manner
other than was authorized by their license or decree.

Discussion:

In Idaho, it is unlawful for a water right holder to use their water in any way that does not
conform with their valid water right, and the director of the department of water resources is
authorized to file an action seeking injunctive relief should the person fail to cease the
unauthorized use. Idaho Code § 42-351. Any person may, however, make a lawful change to
the point of diversion, period of use, or nature of use of their water right by first filing an
application with the director of the department of water resources and by showing that no other
water right holders will be injured by the change. Idaho Code § 42-108, § 42-222.
Accomplished transfers, changes to an element of a water right that occurred prior to November
19, 1987, can be adjudicated and decreed as used even through they failed to comply the
requirements of §§ 42-108 and 42-222.

Change in a point of diversion, period of use, or nature of use of a water right does not
result in forfeiture. In Joyce v. Rubin, a water user moved his point of diversion 1800 feet
upstream from where it was originally located. The court found that the water users had the right
to move the point of diversion as long as the change did not injure any other water users. 23
1daho 296, 130 P. 793. 797 (1913). The court stated that even: “if a change is made without
proper application to the state engineer . . . that would not forfeit the right to the use of such
water. Id. See also Harris v. Chapman, 51 ldaho 283, 5 P.2d 733 (1931).

In a more recent 2002 order, SRBA Presiding Judge Burdick held that a water right was
not forfeited simply because the point of diversion had been changed without authorization by




the department of water resources. /n Re SRBA, No. 39576, Wood v. Troutt, Subcase No. 65-
05663B, (SRBA Dist. Ct., Idaho, May 9, 2002). In that case, Troutt bad been forced to move his
point of diversion when Wood erected an electric fence which blocked access to the original
point of diversion. /d. at 26. Wood argued, based on McCray v. Rosenkrance, that this change
in the point of diversion began a consecutive five-year period of non-use that resulted in
forfeiture. 135 Idaho 509, 20 P.3d 693 (2001). (Water right was forfeited through five years of
non-use. Place of use was then changed to land not appurtenant to water right. Court held this
use insufficient to show resumption of use; forfeiture not defeated). The SRBA court rejected
this argument stating McCray cannot be said to stand for the proposition that “the automatic
sanction for failing to receive proper authorization prior to changing any element of a water right
is forfeiture upon accrual of the five-year period of such unauthorized use.” Wood v. Trout at 34.
There are some changes in use that may result in forfeiture, as in McCray where the water right
was not used for five years and the resumption of use defense failed because use was resumed on
land to which the right was not appurtenant. Here, however, Troutt was using the water on the
appurtenant land, his place of diversion was downstream from the decreed place of diversion, the
pump was in the same ditch, and there was no evidence that injury to other water rights would
occur because of the move. Jd. at 35. The court noted its decision did not insulate Troutt from
any sanctions that the department of water resources might wish to impose for the unauthorized
change, but simply meant Troutt had not forfeited his water right.

Absent circumstances such as those in McCray, it is likely that an Idaho court would not
find a water right forfeited because of an unauthorized change in point of diversion, place of use,
or period of use. The sanctions afforded to the department of water resources in Idaho Code
§ 42-351 include providing notice of the violation in use of a water right and, if necessary, action
for injunctive relief. If the legislature had contemplated forfeiture as a sanction for violation of

§§ 42-222 or 42-108, it is likely it would have been stated more explicitly in the sanctions set out
in § 42-351.
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| State of Idaho
‘ DEPARTMENT OF WATER RESOURCES

WR 322 East Front Street = P.Q. Box 83720 « Boise, Idahe $3720 0098

Phone: (208) 287-4800 » Fax: (208) 287-67100 » \Website: www.idwr.idaho.gov
C.L.“BUTCH” OTTER GARY SPACKRMAN
Governor Director

September 6, 2017

WESTERN RIVERS CONSERVANCY
71 SW OAK ST STE 100
PORTLAND OR 97204

RE: WATER SUPPLY BANK LEASE CONTRACT FOR WATER RIGHTS 71-10964, 71-10965,
71-10966, 71-10967, 71-10968, 71-10969, 71-10970, and 71-10972

Dear Lessor:

Water rights 71-10964, 71-10965, 71-10966, 71-10967, 71-10968, 71-10969, 71-10970, and 71-
10972 were leased into the Water Supply Bank (Bank) as of July 10, 2017, in accordance with the
enclosed executed lease contract. Your water rights, as described on the lease contract, are
considered leased into the Bank and should remain unused until they are formally released
from the Bank. More information and further restrictions placed on your water rights while leased
can be found in conditions of acceptance of the lease contract. Read the conditions of acceptance
carefully.

The rights will remain in the Bank for an “indefinite” lease term, unless the rights are released earlier
by the Water Resource Board (Board). On behalf of the Board, the Department of Water Resources
(Department) can evaluate an early release of the lease contract upon your request. To release the
water rights from the Bank prior to the release date, submit a written request on the Request to
Release a Water Right from the Bank form. This form is available on our public website at
www.idwr.idaho.gov. Please note your water rights may not be available for immediate release if
they have been rented or are being considered for a future rental. Furthermore, it is at the
discretion of the Department whether or not a water right can be released early from a lease
contract.

If you have questions regarding this matter, please contact this office at 287-4800.
Sincerely,

Water Supply Bank

Enclosure: Executed Lease Contract

c.  Corey Skinner - IDWR Southern Region

Morgan Miller — Water District 71
Cindy Yenter — Water District 170



State of 1daho
DEPARTMENT OF WATER RESOURCES

322 East Froot Street » P.O. Box 83720 « Boise, Idaho $3720 0098

Phone: (208) 287 4800 » Fax: (208) 2876700 » Website: www.idwr.idaho.gov
C.L, “BUTCH” OTTER GARY SPACKMAN
Governor Divector

August 25, 2017

WESTERN RIVERS CONSERVANCY
71 SW OAK ST STE 100
PORTLAND OR 97204

RE: APPLICATIONS TO LEASE WATER RIGHTS 71-10964, 71-10965, 71-10966, 71-10967,
71-10968, 71-10969, 71-10970, and 71-10971 TO THE WATER SUPPLY BANK

***TIME SENSITIVE RESPONSE REQUIRED***
Dear Applicant:

The Department of Water Resources has completed its review of your applications to lease the above-
mentioned water rights to the Water Supply Bank. | have enclosed two original Water Supply Bank
Lease Contracts for your review and signature. Please sign and return ALL Lease Contracts
within 14 days. Upon signature and return of the contracts, the Department will also sign the original
contracts and return an executed copy to you. The Lease Contract is not considered final until you and
the Department have both signed.

The rights will remain in the Bank for an “indefinite” lease term, unless the rights are released earlier by
the Board, or upon your request. To release the rights from the Bank prior to the release date, submit
a written request on the Request to Release a Water Right from the Bank form. To propose a new
lease period, submit a new Application to Sell or Lease a Water Right to the Water Supply Bank form
along with applicable fees to the Department. These forms are available from any IDWR office or from
our public website at http:/www.idwr.idaho.gov. Please note your rights may not be available for
immediate release if they have been rented.

Please review the conditions of acceptance listed on the Lease Contract, including #3 which says:
“While a right is in the bank, the lessor may not use the right without approval of the
department even if the right is not rented from the bank. Any violation of the terms of this
lease may result in enforcement procedures pursuant to Idaho Code § 42-351 for illegal
diversion and use of water and may include civil penalties pursuant to Idaho Code § 42-
1701B.”

If you have questions regarding this matter, please contact this office at 287-4800.

Sincerely,

g ‘ 4i
{M&pply Bank

Enclosures: Proposed Lease Contracts
Receipt # C103824



Hersley, Jean

From: Hersley, Jean

Sent: Friday, July 28, 2017 9:00 AM

To: ‘Staci Dockery'

Subject: RE: NOTICE OF PROPOSED RENTAL FROM WATER SUPPLY BANK

| apologize. The publication dates should be August 3 and 10. Thank you.

Jean Hersley

Idaho Dept Water Resources
Technical Records Specialist 11
208-287-4942

From: Staci Dockery [mailto:sdockery@postregister.com]
Sent: Friday, July 28, 2017 8:45 AM

To: Hersley, Jean <Jean.Hersley@idwr.idaho.gov>
Subject: Re: NOTICE OF PROPOSED RENTAL FROM WATER SUPPLY BANK

Received. Thank you! There are no dates listed for publication request. What dates do you want this published?

On Fri, Jul 28, 2017 at 8:30 AM, Hersley, Jean <Jean.Hersley @idwr.idaho.gov> wrote:

Enclosed you will find a legal notice which we wish to have published in your newspaper on the dates indicated (once a
week for two consecutive weekly issues). |f you cannot publish the notice on the proposed dates, please contact us
immediately.

An affidavit of publication must be submitted to the Department along with the publication bill. Please send the affidavit
and bill to this office, PO Box 83720, Boise, ldaho, 83720-0098 before August 21, 2017. Your cooperation is appreciated.
Billing Acct # 00042190.

Jean Hersley
Idaho Dept Water Resources
Technical Records Specialist I

208-287-4942

Staci Dockery



NOTICE OF PROPOSED CH|  E OF WATER RIGHT

TRANSFER NO. 81600

DOUGLAS ROBINS and PAMELA L ROBINS, 1959 FUREY LANE, MAY, ID 83253; has filed Application No. 81600 for
changes to the following water rights within CUSTER County(s): Right No(s). 73-10055, 73-192, 73-7041 For additional
information concerning the property location, contact IDWR State office at (208) 287-4800; or for a full description of the
transfer, please see http://www.idwr.idaho.gov/water-rights/transfers/search.html. The purpose of the transfer is to change a
portion of the above rights as follows:

Douglas and Pamela L. Robins filed transfer application 81600 for the following changes to water rights within Custer and Lemhi
Counties: Rights 73-192 and 73-10055 from the Pahsimeroi River and ground water right 73-7041 The transfer proposes to create
a 317 acres permissible place of use for irrigation. The farm is located in T14N R22E Sections 27 and 34. The farm is located
approximately 6.5 miles southeast of May.

Protests may be submitted based on the criteria of Idaho Code Sec. 42-222.

Any protest against the proposed change must be filed with the Department of Water Resources, 322 E Front St, PO Box 83720,
Boise ID 83720-0098 together with a protest fee of $25.00 for each application on or before 8/21/2017. The protestant must also
send a copy of the protest to the applicant.

GARY SPACKMAN, Director Published on 8/3/2017 and 8/10/2017

NOTICE OF PROPOSED RENTAL FROM WATER SUPPLY BANK -
Notice is hereby given pursuant to IDAPA Rule 37.02.03.030.02 (Water Supply Bank Rule 30.02) that the Idaho Water Resource
Board (IWRB), PO BOX 83720, Boise, ID, 83702-0098, filed an application on July 10, 2017 (Water Supply Bank Rental
Application No. 856), to rent Water Right No(s). 71-10964, 71-10965, 71-10966, 71-10967, 71-10968, 71-10969, 71-10970, and
71-10971 from the Water Supply Bank for an indefinite period of time. The proposed rental in Custer County would provide for
the permanent dedication of 6.57 cfs from Meadow Creek for maintenance of the IWRB’s minimum stream flow water right on
Meadow Creek (water right 71-10894), as well as the dedication of 5.38 cfs from Goat Creek, for maintenance of the IWRB's
minimum stream flow water right on Goat Creek (water right 71-10895), both creeks being tributary to the Salmon River.

Comments may be submitted based on the criteria of Section 42-1763, Idaho Code. Comments should be filed in writing to the
Idaho Department of Water Resources, PO Box 83720, Boise, ID 83720-0098, or emailed to Bank@idwr.idaho.gov on or before
8/ 21/17. For more information, visit www.idwr.idaho.gov/water-supply-bank.




Memorandum
To: Water Rights 71-10964, 71-10965, 71-10966, 71-10967, 71-10968, 71-10969, 71-10970 and 71-10971
From: Remington Buyer
Date: August 17, 2017
Re: Water Supply Bank Lease Application 855 for Contract 666

Purpose/Narrative: On July 10, 2017, IDWR received applications to lease the above listed water rights into
the Water Supply Bank for an indefinite period of time, to facilitate a permanent rental of these water
rights to the Idaho Water Resource Board’s minimum stream flow water rights 71-10894 and 71-10895.
This memo summarizes a review of the lease applications.

Authority to File: The currently recognized water right holder is Western Rivers Conservancy (Western
Rivers). Western Rivers is also the owner of the lands to which the water rights are appurtenant. The lease
applications have been completed by Sue Doroff, President of Western Rivers Conservancy. No concerns
about authority to file.

Water Right Validity/Forfeiture Evaluation: The water rights were decreed in 1999. Applicant has provided
documentation with their application demonstrating the extent of irrigation observed as recently as 2014,
The documentation provided is acceptable evidence that the water right has not been forfeited.

Injury Evaluation/Rentability: No injury is evident through the lease of these water rights into the Bank.

Enlargement of Use/Rentability: The full extent of all elements of the water rights are being deposited into
the Bank and the property will no longer be irrigated. No enlargement concerns.

Local Public Interest: No public interest concerns are apparent pertaining to the lease of these water rights.

Beneficial Use/Conservation of Water Resources: No concerns about beneficial use or conservation of
water resources.

Department/Watermaster Comments: The water rights are subject to administration by Water District 170
— Upper Salmon River Basin and Water Sub-District 71 (Stanley Area). Comments were solicited from WD
170 Watermaster Cindy Yenter, along with IDWR Southern Region staff and no concerns were raised.
Comments were also requested from WD 71 Watermaster Morgan Miller.

Water Supply Bank Evaluation: The Idaho Water Resource Board has by resolution approved for these
water rights to be leased into the Bank indefinitely. The lease is acceptable and it is proposed that these
water rights should be permanently leased into the Bank, with a review period every 100 years, to
accommodate periodic review of this perpetual lease.



Buyer, Remington

From:

Sent:

To:

Cc:

Subject:
Attachments:

Morgan,

Buyer, Remington

Thursday, August 24, 2017 11:42 AM

'‘MVM_32_RS@HOTMAIL.COM'

Cassel, Amy

Water Supply Bank Lease and Rental

Rental Agreement.docx; Rental Review Memo.docx; IWRB Rental.pdf; Lease Contract.docx;
Lease Review Memo.docx; ldled Acres.pdf

My apologies for a late communique—the Water Supply Bank is currently finalizing our review of a lease/rental
transaction on Goat and Meadow Creeks involving water rights currently held by Western Rivers Conservancy which are
being rented by the Idaho Water Resource Board to support minimum streamflows on the two creeks. As Watermaster
for Water Sub-District 71, please review the attached documents and advise if you have any comments, questions or

concerns.
Thank you,

Remington Buyer

Water Supply Bank Coordinator

Idaho Department of Water Resources
322 East Front Street, Boise, ID, 83720
T: (208) 287-4918 | F: (208) 287-6700



Buyer, Remington

From:

Sent:

To:

Cc:

Subject:
Attachments:

All,

Buyer, Remington

Thursday, August 17, 2017 5:54 PM

Yenter, Cindy; Skinner, Corey

Skaggs, Pam; Cassel, Amy; Carter, Meghan

IWRB Lease/Rental

Rental Review Memo.docx; IWRB Rental.pdf; Rental Agreement.docx; Lease Contract.docx;
Lease Review Memo.docx; Idled Acres.pdf

Attached are draft versions of my review memos for lease contract 666 and rental agreement 186, associated with
companion lease/rental applications for water rights 71-10964 through 71-10971.

Note, the comment period for our legal notices remains open through Monday August 21, 2017.

Looking forward to your Water District, Regional, and IDWR programmatic feedback,

Remington
287-4918



i

State o' . aaho

DEPARTMENT OF WATER RESOURCES

322 East Front Street « P.O, Box 83720 « Bofse, Idahe 83720 0098
Phone: (208) 287-4800 » Fax: {208) 287-6700 « Website: www.idwr.idaho.gov

C.L.“BUTCH" OTTER GARY SPACKNMAN
Governor DHrector
July 17, 2017
SUE DOROFF

WESTERN RIVERS CONSERVANCY
71 SW OAK ST SUITE 100
PORTLAND OR 97204

RE:  ADDITIONAL INFORMATION REQUEST FOR PROCESSING APPLICATION TO LEASE
WATER RIGHT NO(S) 71-10964, 71-10965, 71-10966, 71-10967, 71-10968, 71-10969,
71-10970 AND 71-10971 TO THE WATER SUPPLY BANK

***TIME SENSITIVE RESPONSE REQUIRED***
Dear Applicant:

The ldaho Department of Water Resources (Department) acknowledges receipt of the application
to lease the above referenced water right to the Idaho Water Resource Board’s Water Supply Bank
(Bank). The Department will review your application as resources allow.

If the right is determined to be eligible for acceptance into the Bank, the right will be entered as of
the date of receipt of the application. The acceptance date may be adjusted when additional
information is required. A preliminary review of your application has been completed and it has
been determined that additional information is required to continue processing.

Please provide the following information or request withdrawal of your application within 30 days of

the date of this letter or the application will be returned unprocessed and your application fee will
be refunded:

e Have Sue Doroff Sign the W-9 form (attached)

The department will continue processing your application once you have submitted the requested
information. Water right forms are available from the Department’s website at www.idwr.idaho.gov.
If you have any questions, please contact this office at (208) 287-4800.

Sincerely, _ A
@Lﬂm L‘&Q@

Water Supply Bank

Enclosure(s): W9



RECEIVED

JUL 10 2017

WESTERN RIVERS WA MENT OF
CONSERVANCY

July 5, 2017

Idaho Department of Water Resources
P.O. Box 83720
Boise, Idaho 83720-0098

v v / J
Re: Wager Rights Hl,\los. 71-10964, 71-10965, 71-10967, 71-10968 all on Meadow Creek and Nos. 71-
10966, 71-10969, 71-10970, 71-10971 all on Goat Creek in Custer County, Idaho

Dir Sir or Madam:

Western Rivers Conservancy’s mission is protect outstanding river ecosystems throughout the western
United States for the benefit of fish, wildlife, and people. Currently, Western Rivers Conservancy (WRC)
owns approximately 361 acres in portions of Sections 8, 17 and 20, Township 10 North, Range 13 East, in
Custer County, Idaho, on a property known as “Goat Falls Ranch.” We are also in contract to acquire an
additional 5 acres immediately adjacent to our property, bringing Goat Falls Ranch total acreage to
approximately 366 acres.

Goat Falls Ranch controls the above referenced water rights on Goat Creek and Meadow Creek. Because
of the critical importance of these water rights for threatened and endangered species, Western Rivers
Conservancy intends to dedicate these water rights instream. To achieve this goal, WRC will
permanently lease these water rights into the Idaho Water Supply Bank, with the expected outcome
that the Idaho Water Resource Board will purchase these water rights for permanent instream flow
purposes. This is a truly exciting opportunity to benefit salmon, steelhead, and other threatened and
endangered species.

Please do not hesitate to call me with any questions.

Sincerely yours,

ach Spector
Project Manager

Main Office: 71 SW Qak St., Portland, OR 97204 California: 424 Clay St., Lower Level Colorado: 1228 |5th St., Suite 215
(503) 241-0151  Fax:(503) 241-0374 San Francisco, CA 94111 (415) 767-2001 Denver, CO 80202 (303) 645-4953

www.westernrivers.org



