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SUBJECT: Notice of Resolution, Permit Revocation, and Easement Forfeiture
Encroachment permit No. L.-11-S-152
Easement No. 5693

Dear Mr. Nebeker:

This letter serves to provide notice that you have adequately addressed the noncompliances
identified in the Notice of Noncompliance, Proposed Permit Revocation, and Easement Forfeiture
dated March 23, 2016.

On May 16, 2016, at our meeting, you confirmed that you had removed the flexible pipe portion of
your water intake system. Then on March 12, 2017, IDL received your photos showing that you
had removed the remaining pipe and pump from the state owned bed of Bear Lake. Thank you
for your cooperation to resolve this matter in a timely manner.

Now that you have removed the encroachment, there is no longer a need for Encroachment
Permit No. L-11-S-152, and that permit is hereby revoked. Also, please note, that in accordance
with IDL’s Notice of Noncompliance issued on May 23, 2016, Easement No. 5693 has been
terminated.

Should you wish to place an encroachment in, on or above the beds of Bear Lake in the future,
you may apply for a new encroachment permit. If you have any questions regarding this matter
feel free to contact me or Gary Billman at (208) 525-7167.

atrick A. Brown
Area Manager

cc: Idaho Department of Water Resources
Idaho Department of Parks and Recreation
Office of the Attorney General

Misscon Drivery Customer Focused”
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Mr. Adam Nebeker
1750 Kershaw
Ogden, UT 84401

SUBJECT: Notice of Noncompliance, Proposed Permit Revocation, and Easement
Forfeiture
Encroachment permit No. L-11-S-152
Easement No. 5693

Dear Mr. Nebeker:

Thank you for meeting with me and Gary Billman on May 16. Also attending our meeting was
your attorney, T. J. Budge, and, by conference call from our Boise Office, Eric Wilson,
Andrew Smyth, Angela Kaufman, and Morgan Minton.

As we discussed at our meeting, there is really no way to modify the encroachment permit (L-
11-S-152) issued to your father in 1993 and the only viable path forward is for you to submit a
completely new encroachment permit application and application for easement.

You indicated at our meeting that you had already removed the flexible pipe portion of your
water intake system to a location above the high water elevation of 5,923.65 feet — this
relieves the Department’s main concern, that of public safety, as we enter the 2016
recreational season on Bear Lake. You also indicated that the only portion of your system
remaining in place below the high water elevation was approximately 900 feet of buried
pipeline that is mostly above the predicted high water level of the lake this year.

The basis for revoking Encroachment Permit L-11-S-152 and the forfeiture of Easement 5693
have not changed from those laid out in my March 23, 2016 letter. The new deadline for
removal of all portions of your water intake system remaining below the high water elevation
is June 30, 2016.

As we discussed, the Department will entertain an application for a Land Use Permit to
authorize the use of the remaining buried portion of your water intake system in 2016.
Please submit a written request for a Land Use Permit no later than June 17, 2016 that
includes drawings showing the location of the remaining buried portion of your system. If a
Land Use Permit is issued it will include a new deadline for removal of all remaining portions
of your system it authorizes.

“Trusted Stewardy of Idaho'y Resowwces; FromvMaiwn Street to-Mouniacniop”
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If you have any questions regarding this matter feel free to contact me or Gary Billman at
208-525-7167.

Sincere

Area Manager

cC: IDWR
IDPR
Bureau
Legal
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Mr. Adam Nebeker
1750 Kershaw
Ogden, UT 84401

SUBJECT:  Notice of Noncompliance, Proposed Permit Revocation, and Easement Forfeiture
Encroachment permit No. L-11-S-152
Easement No. 5693

Dear Mr. Nebeker:

This notice is being sent pursuant to IDAPA 20.03.04.080.02 and is in response to the email and letter
you sent in behalf of your mother, Mrs. Conrad H. Nebeker, on March 14, 2016. After reviewing the
proposed corrective actions and the permit and easement associated with the water intake line issued
to your father, IDL has determined that the proposals will not bring the pipeline into compliance with
applicable laws, rules, and the terms of the existing Encroachment Permit (No. L-11-S-152) (“Permit")
and easement (No. 5693). This letter serves to provide notice that:

1. As set forth in more detail below, the water intake line is in noncompliance with the
encroachment permit, is a documented safety hazard, and must be removed.

2. Due to the noncompliance and the stated refusal to comply with the terms of encroachment
permit number L-11-S-152, issued to Mr. Conrad H. Nebeker on November 24, 1993, the
Idaho Department of Lands (IDL) is proposing to revoke encroachment permit L-11-S-152.

3. Easement number 5693 issued to Mr. Conrad H. Nebeker on December 8, 1993, is forfeited.

Proposed Permit Revocation

The water intake line was not constructed as authorized and required by the Permit. Encroachment
Permit L-11-S-152 granted permission to “excavate 1,600’ long trench and install and bury a one-foot
diameter water intake line,” as described and requested in the permit application. The Permit also
contained several conditions or requirements that have not been followed:

e Term 2 of the permit provides in applicable part, “[clonstruction will follow details and
specifications shown on the approved drawings and data provided by the applicant.”

o Term 10 provides that “[flhe permittee shall maintain the structure or work authorized herein
in a good and safe condition and in accordance with the plans and drawings attached
hereto.”

e Term 11 provides that “[flhis permit is contingent upon keeping the associated easement
current and in good standing.”

\

Trusted Stewardy of Idaho's Resources; From Main Street to-Mouniaintop”
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o Term 16 provides that, “[a]ll construction shall be completed in accordance with descriptions
and methods provided unless otherwise specified. Any changes shall be approved in writing
by the department prior to construction.”

During the course of the inspection conducted on August 13, 2015, Mr. Gary Billman, IDL Senior
Resource Specialist, observed that the water intake line was floating at the surface of the water and
not buried as authorized and required by the Permit. IDL has not approved this floating water intake
line at this location, and it is contrary to the Permit. In addition, a floating water line at this location
poses a clear threat to navigation and public safety. Attached is a copy of the Boating Accident
Report filed on or about August 10, 2015, with the Idaho Department of Parks and Recreation and
Bear Lake County Sheriff, which details the damage to a boat that struck, the water line.

In your letter, you stated, “[h]aving researched what it may take to comply with the original 1992
permit, it is prohibitively expensive and technically difficult given the constant flux and shallow nature
of the North end of Bear Lake.” Given this statement, and the noncompliances identified above, this
letter serves to provide notice that, in accordance with IDAPA 20.03.04.080.02, IDL is proposing to
revoke encroachment permit L-11-S-152 effective May 1, 2016. The waterline and all associated
structures must be removed from below the Ordinary High Water Mark of Bear Lake as soon as
practical, but no later than May 1, 2016.

Due to the nature and seriousness of the noncompliance and the hazard presented by the floating
water line, if the line and associated structures are not removed by May 1, 2016, IDL will seek
immediate injunctive relief to remove the water line and associated structures pursuant to Idaho Code
§ 58-1308(1) and IDAPA 200.03.04.05. IDL will also initiate a formal administrative action to revoke
the Permit under IDAPA 20.03.04.080.07. In addition, IDL may also pursue civil penalties pursuant to
Idaho Code § 58-1308(1) and (2).

To avoid revocation, you may:

1. Request an informal settlement meeting with IDL. Such request must be made in writing and
received by the close of business on May 1, 2016. In response, IDL will hold an informal
meeting pursuant to IDAPA 20.03.04.080.03.

2. Request a formal administrative hearing. Such request must be made in writing and received
by the close of business on May 1, 2016. If a request is timely made, IDL will hold an
administrative contested case hearing subject to the provisions of Title 67, Chapter 52, Idaho
Code pursuant to IDAPA 20.03.04.080.07.a.

Failure to request an informal settlement meeting or a formal administrative hearing will result in the
revocation of the encroachment permit. If the permit is revoked, you will be able to apply for another
encroachment permit by submitting an application, which would be processed in accordance with Title
58, Chapter 13, Idaho Code, and IDAPA 20.03.04.000 et seq.

Easement Forfeiture/Termination

Under Easement 5693, the State of Idaho granted an easement to Conrad Nebeker “for the purpose
of constructing using and maintaining a buried water pipeline...” The easement further provides that ,
“[i]f the waterline for which such easement has been granted is not completed within five (5) years
after the date of issuance of this easement the Grantor shall have the right to declare such easement
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forfeited.” In addition, IDAPA 20.03.09.060.01 states, “The provisions of Section 58-603, Idaho Code
relating to rights-of-way apply to all easements over state-owned submerged and formerly submerged
lands.” ldaho Code § 58-603 states in applicable part,”...if the tracks or works upon such lands for
which such right of way has been granted are not completed within five (5) years after such right of
way has been granted, the state land board shall have the right to declare such rights of way
forfeited.” Since the water intake line was not buried within the five years of the issuance of the
easement, notice is hereby provided that Easement No. 5693 is forfeited.

Moreover, the easement provides that

[i}t is understood and agreed that the waterline is to be constructed and maintained in
such a manner that will not obstruct or hinder or affect navigation, recreation, or other
authorized and customary use of Bear Lake. The State Board of Land Commissioners
reserves the right to terminate this easement for failure to construct and maintain the
waterline as herein provided, upon thirty (30) days written notice to the Grantee.

The waterline has not been constructed and maintained in accordance with the easement. In
addition, the waterline constitutes an obstruction or hindrance to navigation and recreation.
Therefore, you are hereby given notice that the easement will be terminated effective thirty (30) days
from the date of this letter.

if you have any questions regarding this matter feel free to contact me or Gary Billman at 208-525-
7167.

Area Manager

Enclosure:  Boating Accident Report

cc: IDWR
IDPR
Legal
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