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Re: North Kootenai Water District
Dear Shelley and Dan:

Thanks to both of you for meeting with me last Wednesday, August 24, 2016 to discuss
issues relating to North Kootenai Water District (“NKWD” or “District”).! This was the first
meeting or substantive communication we have had with you since my letter to you of March 25,
2016.

We discussed a number of issues on Wednesday. This letter will address just one of
them—the question of whether the Idaho Department of Water Resources (“Department™) will
recommend alternative points of diversion (“APODs”) for NKWD’s ground water rights in the
Coeur d’ Alene-Spokane River Basin Adjudication (“CSRBA™).

As noted in my March letter, in our prior discussions we had been led to understand that
the Department was prepared to recommend APODs for NKWD’s claims for ground water
rights. The APODs would include each well within NKWD’s service area that was in place as of
the commencement of the CSRBA on November 12, 2008. Each well diverts from a common
source, the Rathdrum Aquifer.

At our meeting last Wednesday, you informed me that the Department remains
committed to licensing the three permits now up for licensing (Nos. 95-9129, 95-9244, and

! NKWD is formally known as the North Kootenai Water and Sewer District.
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95-10019) with full APODs. However, I understand that the Department is considering whether
it can recommend approval of CRRBA’s ground water claims with APODs. Specifically, you
mentioned the Department’s concern with whether such recommendation would be consistent
with City of Pocatello v. State, 152 Idaho 830, 275 P.3d 845 (2012) (Eismann, J.). You advised
that the Department would welcome further input on that issue. I wish to provide that now on
behalf of NKWD.

The Pocatello case involved two sets of APODs decreed for the city’s ground water
rights, as well as the city’s request that its ground water wells be recognized as APODs for its
surface rights. The Department recommended APOD:s for the city’s ground water rights serving
its in-town municipal customers, as well as APODs for a smaller separate system serving the
city’s airport. These APODs were recognized as accomplished transfers under the accomplished
transfer statute, Idaho Code § 42-1425(2). (The city did not seek APODs across those two
systems.) The Department recommended that the city’s surface rights not include APODs
allowing those rights to be diverted from hydraulically connected wells.

The key issue in the case was the Department’s insistence that the APOD approval be
conditioned so as to retain the original points of diversion for use in the event of well
interference or other localized administration matters. In other words, the Department agreed
that the city should be allowed to pump its senior water rights out of any well in its system in
times of region-wide administration, but the city should not be allowed to move its water rights
around to defeat a claim of well interference or to end-run localized ground water management
restrictions where doing so would result in injury to rights existing at the time of the
accomplished transfer.

As you recall, I wrote an amicus brief and participated in oral argument before SRBA
Judge Melanson supporting the Department on all points. The Department’s position was
adopted by the SRBA Court and was affirmed the Idaho Supreme Court.

It bears emphasis that NKWD is seeking APODs with exactly the same restrictions
imposed on the City of Pocatello and approved by our Supreme Court. Likewise, NKWD is not
seeking APODs allowing its surface water rights to be pumped from its wells.

Ironically, while NKWD is seeking no more and no less than what was approved in
Pocatello, the Department is now pondering whether the Pocatello case actually works against
NKWD. The Department’s concern, apparently, is that the facts of the Pocatello case differ in
that Pocatello’s APODs were recognized within physically integrated delivery systems while
NKWD is seeking APODs that may be used throughout its physically separate delivery systems.
That is true, but I do not see it as a barrier to the Department’s recognition of APODs for its
physically separated but functionally integrated delivery systems.
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The Pocatello decision (as well as Judge Melanson’s decision that was affirmed by the
Idaho Supreme Court) did indeed describe the city’s systems as being physically integrated at the
time of commencement. But there is nothing in the decisions that suggests that physical
integration is an indispensible prerequisite to APOD recognition. The issue was simply not
discussed, one way or the other, because it was not an issue. Everyone—the applicant, the
Department, and the amicus—all agreed that it made sense to recognize the city’s APODs. The
dispute was over the conditions.

The one thing that both courts were very clear on is that the accomplished transfer statute
allows recognition of changes in every element of a water right except the source. Moreover, the
courts made clear that the statute’s only limitation on recognition of such accomplished transfers
of points of diversion is that they not result in injury or enlargement.

Idaho Code section 42-1425 does not permit Pocatello to change
the priority date of the water right associated with any well or the
quantity of water that can be pumped from the well. It validates
“[a]ny change of place of use, point of diversion, nature or purpose
of use or period of use of a water right ... [that was accomplished]
prior to November 19, 1987, ... provided no other water rights
existing on the date of the change were injured and the change did
not result in an enlargement of the original right.” 1.C. §
42-1425(2). “Proceeding under section 42—1425 a water user
cannot obtain a transfer that constitutes either an enlargement of
the water right or otherwise injures water rights existing on the
date of the change.” Fremont-Madison Irrigation Dist. and
Mitigation Group v. Idaho Ground Water Appropriators, Inc., 129
Idaho 454, 458, 926 P.2d 1301, 1305 (1996).

Pocatello, 152 Idaho at 835, 275 P.3d at 850 (ellipses and brackets original).

In arguing that the SRBA Court was correct not to allow the ground water rights to be
used as APOD:s for the surface rights, the State of Idaho explained in its brief to the Idaho
Supreme Court that there are degrees of interconnection: “Furthermore, in this matter, the
Special Master was not determining a degree of interconnection for purposes of administration
but whether the ground water and surface water rights were diverting from the same source.”
Brief of State of Idaho in City of Pocatello v. State, 2011 WL 3512891 at *19 (emphasis
supplied).

2

In contrast, where the source is not being changed, the only issue is the “degree of
interconnection” among the APODs. Obviously, where there is complete physical integration
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within a single delivery system, that degree of interconnection is sufficient to support APODs
through an accomplished transfer. In contrast, where APODs are sought among delivery systems
that are not connected by pipes, an accomplished transfer changing the point of diversion to
APODs cannot simply be assumed. In the absence of pipes, there must be sufficient other
evidence of interconnection, such as operational integration.

In sum, because in Pocatello there was no disagreement about reco gnizing APODs for
the ground water rights, the Pocatello case provides no guidance on how much integration is
required to justify the conclusion that an accomplished transfer has occurred. But neither does it
preclude the Department from concluding that an accomplished transfer has occurred for
physically non-connected systems if there is other evidence of integration.

Here, the evidence shows that NKWD has operated its entire delivery system as an
integrated system for many years. This is no afterthought. All wells (and the water rights that
support them) have long been controlled from a central command center. The recently
completed SCADA system was already being installed by the time of commencement in 2008.
Even before the SCADA system, NKWD viewed and operated its ground water right portfolio as
an integrated source of supply for all of its municipal customers. Apparently the Department
viewed it this way, too. This is reflected pointedly in the fact that NKWD sought and the
Department approved APODs for many of NKWD’s permits and licenses. NKWD is well aware
of the importance of priority in its portfolio. As it continually expands its system and takes on
new customers, it does so with the understanding and expectation that in times of shortage it will
treat all of its customers fairly and equally.

Such equitable treatment of customers—the obli gation to take all comers and not to
desert them when times are tough—flows from the nature and character of being a municipal
water provider. This is why we have special rules and unique treatment under the law for
municipal water providers. Water can and must be distributed equitably among a municipal
provider’s customers, not on the basis who lives where. Curtailments based on the happenstance
of who lives near a well with the oldest or youngest water right is anathema to sound municipal
water supply. NKWD has never operated on that basis.

I would think that the above should be a sufficient basis for reco gnizing APODs under
these circumstances. If it not, NKWD is prepared to offer additional evidence or documentation
of pre-commencement system integration in the form of affidavits or otherwise.

The bottom line is that there is more than one way for a municipal provider to integrate
its water delivery system. Physical connections are the most obvious. They present the most
straightforward basis for recognition of APODs. But they are not the only way. Indeed, based
on our discussions, it appears that the Department is comfortable with the reco gnition of APODs
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through the formal transfer process, even for physically separate systems, so long as there is
sufficient evidence of operational integration. If so, there is no reason—and certainly nothing in
the Pocatello case>—that the same APODs cannot also be recognized as accomplished transfers.

As the Idaho Supreme Court made clear in Pocatello, the only prerequisites to
accomplished transfers for APODs are (1) some degree of integration, (2) no change in source,
and (3) the avoidance of injury and enlargement through appropriate conditions. NKWD meets
those requirements. It has documented (and can further document, if needed) its operational
integration. It is not seeking APODs for its surface rights. It will accept both the APOD
condition language approved in Pocatello as well as additional conditions regarding the
operation of the SCADA system and Departmental access to ensure proactive monitoring and
administration. That is all that the accomplished transfer statute and the courts require.

I do not need to tell you how important this issue is for NKWD. Mike Galante and I

would welcome an opportunity to discuss this further.

Sincerely,

Q
Christopher H. Meyer
Encl:  Copy of State of Idaho brief in City of Pocatello v. State

cc: Mike Galante, District Manager, North Kootenai Water and Sewer District
Necia Maiani and Ashley Williams, Welch Comer Engineers

11556-2 1 12569431 2

* The City of Pocatello apparently did not view or operate its two delivery systems as integrated systems. It
did not seek APODs across the airport and non-airport systems. The fact that it did not seek such APODs should not
preclude NKWD from obtaining APODs for its delivery system so long as there is evidence of operational
integration.,
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*1 1. STATEMENT OF THE CASE

A. Nature of the Case

This is a water rights case on appeal from the Snake River Basin Adjudication (“SRBA”) District Court.
Pocatello appeals the SRBA District Court’s Order on Motion to Alter or Amend (R. 5250-71) its Memorandum
Decision and Order on Challenge (R. 5125-56). In its Order on Motion to Alter or Amend, the SRBA Court
held that the Special Master did not err by 1) conducting a hearing on injury absent a third-party objection to
Pocatello’s accomplished transfer claim; 2) recommending a condition to address injury; 3) rejecting
Pocatello’s claims that its ground water wells should be alternate points of diversion for its surface rights; and
4) recommending water right 29-7770 with an irrigation purpose of use. The Court further held that pre-1969
water rights are subject to the no-injury rule and thus are not exempt from investigation of injury by the
Director. The SRBA Court also affirmed its adoption of the Special Master’s findings of fact that the City’s
surface water rights and groundwater wells do not divert from the same source and the recommended priority
dates of water rights 29-13558 and 29-13639.

B. Course of Proceedings Below and the Facts
1. Proceedings in the Snake River Basin Adjudication (“SRBA™)

The water rights at issue here were claimed in 1990 by the City of Pocatello. (R. 4502-13). Following the
issuance of the Director’s Reports in 2003 (R. 1-62), Pocatello filed an objection to each water right
recommendation (R. 78-262). The State of Idaho, and later the Surface Water Coalition (“SWC”) filed
responses to the City’s objections (R. 456-568 and R. 1927-2343, respectively). Following summary judgment
proceedings *2 and a trial, the Special Master issued a Master’s Report and Recommendation and Order on
Motion to Reconsider (R. 4553-4739), in which she recommended: 1) that the condition imposed by the
Director be maintained to prevent injury to existing water rights; 2) that the City’s groundwater wells NOT be
recommended as alternative points of diversion for Pocatello’s surface water rights; 3) that water right 29-7770
be decreed with an irrigation purpose of use; and 4) that the priority date for water right no. 29-13558 be
decreed as recommended by the Director, while the priority of water right 29-13639 be decreed with a priority
date one day earlier than the Director recommended. The Special Master subsequently issued an Amended
Master’s Report and Recommendation and Order on Motion to Reconsider, amending the place of use
description for Pocatello’s municipal rights (R. 4743-4818).

On May 28, 2008, the Special Master issued an Order Denying Motion to Alter or Amend (R. 4881-89), and on
June 11, 2008, Pocatello filed a Notice of Challenge to the Master’s Report and Recommendation (R. 4890-96).
On April 10, 2009, United Water of Idaho, City of Nampa and City of Blackfoot filed a Motion Jor Leave to
Participate or to Participate as Amici Curiae (R. 4959-67). The SRBA District Court granted the Motion to
Participate as Amici Curiae (R. 4987-91). After oral argument on the Challenge, the SRBA District Court
issued its Memorandum Decision and Order on Challenge, on November 9, 2009, affirming the order of the

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Special Master (R. 5125-56).

On November 23, 2009, Pocatello filed a Motion to Alter or Amend the Memorandum Decision and Order on
Challenge (R. 5157-61). Following a hearing, the SRBA Court denied the Motion, affirming its decision in the
Memorandum Decision and Order on Challenge (R. 5250-71). Pocatello filed a Notice of Appeal with the Idaho
*3 Supreme Court on May 24, 2010, and an Amended Notice of Appeal on July 9, 2010 (R. 5272-92).

2. Statement of the Facts

This case concerns state based water rights claimed by the City of Pocatello. The water rights are used to
provide municipal water service to water users and residents of the City of Pocatello, and to service its airport
facility. Water for the in-town service is supplied though an interconnected system of 22 wells through which
21 ground water rights are diverted. Pocatello claims the wells, developed at different times and in different
locations, as alternative points of diversion for each of its 21 ground water rights. Pocatello seeks the right to
divert water under its most senior ground water rights from any of its wells. Additionally, Pocatello holds 4
surface water rights that divert from Mink Creek and Gibson Jack Creek, which are both tributary to the
Portneuf River and the Lower Portneuf River Valley Aquifer (“LPRVA”). The LPRVA is the source of the
City’s ground water rights. Pocatello claimed its 22 groundwater wells as alternative points of diversion for the
four surface water rights as well.

IDWR recommended the ground water rights with alternative points of diversion, but included a condition it
deemed necessary to prevent injury to other water users:

To the extent necessary for administration between points of diversion for ground water, and between points of
diversion for ground water and hydraulically connected surface sources, ground water was first diverted under
this right from Pocatello well [description] in the amount of cfs.

IDWR did not recommend Pocatello’s ground water wells as alternative points of diversion for the City’s
surface water rights. The City objected to the inclusion of the condition and to the denial of alternative points of
diversion for its surface water rights. No third-party Objections or Responses to IDWR’s recommendation were
filed.

*4 Pocatello’s water right no. 29-7770 was licensed in 2003 with a purpose of use of irrigation. Appellant’s
Opening Brief at 16. IDWR recommended the right consistent with the license, as an irrigation right (R. 42).
Pocatello objected to the Director’s recommendation (R. 390-395).

Pocatello claimed a priority date of June 30, 1905 for water right no. 29-13558 (R. 856) based on newspaper
articles about the history of the cities of Alameda and Pocatello (R. 7656-7664). IDWR recommended a priority
of July 16, 1924, one day before the City of Alameda was established (R. 48). Similarly, Pocatello claimed a
priority date of December 31, 1940 for water right no. 29-13639 (R. 870). IDWR recommended a priority date
of October 22, 1952, based on the application date for the water right permit (R. 61). The Special Master
recommended the right with a priority of October 21, 1952 (R. 4764).

I1. ISSUES PRESENTED
The issues presented, as framed by the Respondent, are as follows:
A. Whether the District Court erred in affirming the Special Master’s finding that the City of Pocatello’s
interconnected municipal groundwater rights should include a condition indicating the original point of

diversion and priority date.

B. Whether the District Court erred in affirming the Special Master’s determination that the City of Pocatello’s
groundwater wells could not be designated alternative points of diversion for the City’s surface water rights.

WESTLAW © 2016 Thomson Reuters. No clzim o original U.S. Government Works
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C. Whether the District Court properly found that transfers of water rights developed prior to 1969 are subject
to the same no-injury requirement as transfers of post-1969 water rights.

D. Whether the District Court properly upheld the Special Master’s finding the purpose of use of water right 29-
7770 is irrigation.

E. Whether the District Court properly upheld the Special Master’s findings as to the priority dates of water
rights 29-13639 and 13558.

*5 F. Whether respondents should be awarded attorney fees and costs on appeal.

III. STANDARD OF REVIEW

The District Court is required to adopt the special master’s findings of fact unless they are clearly erroneous.
LR.C.P. 53(e)(2); Rodriguez v. Oakley Valley Stone, Inc., 120 Idaho 370, 377, 816 P.2d 326, 333 (1991). In
turn, the special master’s findings of facts, which are adopted by the SRBA district court, are considered to be
the findings of the SRBA district court. LR.C.P. 52(a); McCray v. Rosenkrance, 135 Idaho 509, 513, 20 P.3d
693, 697 (2001). The findings of the district court will not be set aside on appeal unless clearly erroneous.
LR.C.P. 52(a. The standard for review of the trial court’s findings of fact is whether they are supported by
substantial, although conflicting, evidence. Rasmussen v. Martin, 104 Idaho 401,404, 659 P.2d 155, 158
(Ct.App.1983.

“The special master’s conclusions of law are not binding upon the district court, although they are expected to
be persuasive.” State v. Hagerman Water Right Owners, 130 Idaho at 740, 947 P.2d at 413 (1997). The special
master’s conclusions of law, which are also adopted by the SRBA district court, are treated as the conclusions
of the district court. McCray, 135 Idaho at 513, 20 P.3d at 697. This Court freely reviews the SRBA district
court’s conclusions of law. Id.

IV. ARGUMENT

A. The District Court did not err in affirming the Special Master’s finding that the City of Pocatello’s
interconnected municipal groundwater rights should include a condition indicating the original point of
diversion and priority date

The District Court correctly affirmed the Special Master’s recommendation of Pocatello’s water rights with the
contested condition. The District Court agreed that the condition is necessary to prevent injury to other water
rights from the City’s use of *6 alternative points of diversion (R. 5135-40). The Court also held that the
Director has the authority to impose the condition, pursuant both to Idaho Code § 42-1411 and 42-1425, and
that the Special Master correctly inquired .into whether injury to other water rights would occur, despite no
third-party objections to the claims (R. 5133-34). Finally, the Court held that the condition would not prevent
Pocatello from diverting water under senior rights for which the original point of diversion no longer exists (R.
5143).

1. A condition indicating the original point of diversion and priority date is necessary to prevent Pocatello
from using alternative points of diversion to undermine the priority of other water users.

The City of Pocatello claimed all of its wells as alternative points of diversion for each of its groundwater right
claims (R. 4502-13). The effect of claiming municipal rights with alternative points of diversion is to allow the
City to divert any of its water rights from any of its wells. The Idaho Department of Water Resources (“IDWR”™)
recommended the ground water rights with the alternate points of diversion, but included a condition stating:

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Govarnment Works.
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To the extent necessary for administration between points of diversion for groundwater, and
between points of diversion for groundwater and hydraulically connected surface waters,
groundwater was first diverted under this right from Pocatello well (legal description) in the
amountof cfs.

(R. 10-62). At trial, the Director of IDWR at the time, David Tuthill, testified that the condition is necessary to
protect other water users from injury. He explained the concerns that led to the recommendation of the
condition on rights claimed with alternative points of diversion:

*7 Our understanding of our responsibility through the adjudication is to appropriately
condition a water right so that it cannot be expanded over time inappropriately...The two
areas that we were concerned about were, number one, well interference that could happen
in the future as a result of increased pumping at wells and, secondly, conjunctive
administration concerns relative to diversion from one location as compared with diversion
from another location.

Tr. Vol. 11, p. 231, L. 24 through p. 232 L. 25'. Pocatello objected to the condition, stating that there was no
injury to other water users as a result of the City’s interconnected well system, in place prior to 1987. As a
result, the Special Master was required to investigate whether the condition was necessary to avoid injury to
existing water rights. As explained by the District Court in its Memorandum Decision and Order on Challenge,
“[i]n this case an objection was filed by Pocatello, appropriately triggering an inquiry into injury.” (R. 5 135).

! Citations to the transcript from the trial are identified as “Tr. .

Pocatello argues that the Special Master erred in finding that the condition is necessary to prevent injury to
existing water rights. The District Court disagreed, finding that the Special Master correctly applied the legal
principles of what constitutes injury to a water right. The Court found that:

Specifically, injury to an existing water right is not limited to the circumstance where immediate physical
interference occurs between water rights as of the date of the change. Injury also includes the diminished effect
on the priority dates of existing water rights in anticipation of there being insufficient water to satisfy all rights
on a source (or in this case, a discrete region of the aquifer) and priority administration is sought. Even though
the priority administration may occur at some point in the future, injury to the priority date occurs at the time
the accomplished transfer is approved. The Special Master correctly acknowledged this principle: ‘“Where a
change or transfer would undermine a priority date, the injury is real and material even if the damage is not
immediately manifest. In a prior appropriation system, undermining a priority date is a seminal injury. Thus the
condition appears to correctly protect juniors from injury to their priorities.’

*8 (R. 5139). The District Court affirmed the Special Master’s conclusions of law as to the nature of injury to
the priority of water rights and adopted the Special Master’s findings of fact that recommending Pocatello’s
rights with alternative points of diversion without the condition would cause such injury. (R. 5153)

The City of Pocatello has provided no evidence that the Court’s findings of facts as to injury to priority are
clearly erroneous. Pocatello has also failed to disprove the Court’s legal conclusion that a diminishment of
priority is a seminal injury that occurs at the time a transfer is approved. Rather than address the well reasoned
finding of the Court as to the real and immediate injury to priority that would occur upon approval of the
accomplished transfer, the City maintains that the Court is simply concerned with future, speculative injury.

Pocatello offers no rebuttal to the assertion that, were its rights recommended without the condition, the effect
would be to diminish the priority of others. Instead, it maintains that its settlement with the Surface Water
Coalition (“SWC”) “should ameliorate IDWRs concerns about injury.” Appellant’s Opening Brief at 34. This
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constitutes a tacit acknowledgement that the operation of its water rights without the stipulation would cause
injury to existing water users. The agreement between Pocatello and the SWC requires that the City seek
administrative approval before increasing its well capacity (R. 6574-76). Pocatello ignores that the stipulation is
only binding on Pocatello and the SWC, may be dissolved at the whim of the parties and is not be enforceable
by IDWR.

Pocatello’s agreement with the SWC also fails to address the need for the condition in times of regional
administration, when there is geographically limited *9 curtailment affecting some of the City’s wells, but not
others. This might occur, for example, where curtailment is limited to wells within a discrete ground water
management area. In that event, the condition would restrict the City from transferring a senior water right from
outside the curtailment to a well inside the curtailment area. The necessity of the condition in this scenario is
clear; without it, the City could use alternative points of diversion to undermine the curtailment.?

2 The condition would have no impact on Pocatello’s ability to divert under its water rights in

the most likely administration scenario-curtailment applicable to all wells and water rights
serving the City. In such a broad, area-wide curtailment scenario, IDWR, to protect the
senior rights of downstream water users could order the curtailment of all water rights junior
to a certain date in order to protect the senior rights of downstream water users. In that
event, the condition would have no impact because the curtailment would be based strictly
on the priority of Pocatello’s rights. The City’s junior rights could simply not be diverted,
while the City’s senior rights could be pumped from any well within the municipal system.
Indeed, this is a key reason for recognizing alternative points of diversion -a benefit that is
not undermined by the contested condition.

Pocatello fails to show that the District Court’s findings of fact on the subject of injury are not supported by
substantial evidence. On the contrary, the assertion by the City that its agreement with the SWC will prevent
injury bolsters the finding that injury would occur in the absence of the agreement. The Court’s conclusions of
law are similarly supported by substantial evidence and by Idaho law. Therefore, the Court’s findings and
conclusions should be affirmed.

2. The Director has authority to impose this descriptive condition on Pocatello’s water rights.

The City of Pocatello argues that IDWR lacked the authority to recommend the City’s water rights with the
above-cited condition because it had not previously recommended that other municipal water rights with
alternative points of diversion include such a condition®. The fact that other rights recommended earlier in the
SRBA were not similarly conditioned is irrelevant to whether this condition is necessary for the *10 City of
Pocatello’s rights. Here the condition has been shown to be necessary to prevent injury to other water users
diverting from the common source.

3 Subsequent to the City of Pocatello’s recommendations, IDWR has included the alternative

points of diversion condition in water right recommendations for municipal providers with
interconnected systems.

Additionally, a greater understanding of conjunctive administration has a direct impact on what the Director
deems necessary for administration of a right today as opposed to the past. To force the Director to adhere to
past practices despite a better understanding of the principles of conjunctive administration would prevent him
from fulfilling his statutory obligations. It would also leave Idaho’s water resources mired in a system of
acknowledged misconceptions and archaic principles in an area of water resource management that is rapidly
evolving in Idaho. The Director must be able to bring to bear his expertise in processing water right claims, and
that expertise necessarily expands and evolves with new developments in water resource management and in
the law. Pocatello’s claim that the Director cannot condition its water rights because it did not recommend the
same condition in 2003 on other municipal rights is therefore unavailing.*
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It is also worthy of note that the Amici Curae in this subcase are themselves municipal
providers (United Water of Idaho, City of Nampa and City of Blackfoot), who described in
detail in their Amicus Brief the injury to the priority of other water users that would result in
the absence of the recommended condition. (R. 4968-78)

3. The District Court did not err in affirming the Special Master’s finding that, absent the condition
recommended by IDWR, the proposed accomplished transfers would injure other water rights.

The City of Pocatello argues that the Court should reverse the District Court and Special Master’s finding that
the proposed accomplished transfers injure other water users. dppellant’s Opening Brief at 30-38. Pocatello
contends that the statute authorizing accomplished transfers limits inquiry into injury to situations where a party
*11 objects to the transfer. Appellant’s Opening Brief at 32. This is an incorrect reading of the accomplished
transfer ~statute. Idaho Code § 42-1425 provides a means for memorializing  previously
unauthorized/undocumented transfers in the SRBA. It states that certain changes to a water right may be
claimed in a general adjudication “provided no other water rights existing on the date of the change were
injured and the change did not result in an enlargement of the original right.” These changes must have occurred
prior to the commencement of the SRBA, that is to say prior to November 19, 1987. The statute goes on to
outline the procedure for dealing with objections to a change under the statute, but does not /imit inquiry into
injury to only those cases where there has been an objection.

As the SRBA District Court pointed out, Idaho Code § 42-1425 “does not eliminate the Director’s authority and
statutory duty to investigate the claim and file a Director’s Report.” (R. 5133). Rather, it permits the Director to
recommend that a water right be claimed as it was exercised as of the commencement of the SRBA, so long as
no injury to other rights resulted from the change. This allows the Director the flexibility to recommend
accomplished transfers without denying such changes on the procedural basis that no formal transfer occurred.
It does not create a scenario whereby all changes will be accepted as claimed without investigation by IDWR or
verification that the criteria of Idaho Code § 42-1425 have been met. In addition to not causing injury to
existing water rights, the accomplished transfer does not authorize an enlargement of the right.

Idaho Code § 42-1425 was held constitutional in *12 Fremont-Madison Irrigation Dist. v. Idaho Ground Water
Appropriators, Inc., 129 Idaho 454, 457-58, 926 P.2d 1301, 1304-05 (1996) (Basin-Wide Issue No. 4), precisely
because of its built-in protections against injury and enlargement. This no-injury premise is critical to the
accomplished transfer. Without it, the accomplished transfer statute would be unconstitutional. Accordingly, the
Department is duty-bound to ensure that in recognizing any accomplished transfer, injury is avoided.

Contrary to the argument advanced by the City of Pocatello, the absence of objections to a proposed
accomplished transfer does not absolve the Director of his duty to investigate whether a proposed accomplished
transfer complies with the statutory criteria described above.

As the SRBA District Court stated:
Nowhere does the statute require IDWR to accept Pocatello’s claim as a prima facie showing of compliance
with the statutory criteria nor does Idaho Code § 42-1425(2) limit these criteria to the circumstance where an

objection is filed by a third party. This would potentially eliminate any review by the Director as contemplated
under I.C. § 42-1425 (I)(c).

Although the amnesty provisions of I.C. § 42-1425 waive the application of the formal transfer requirements,
the purpose of the statute is not to put the claimant in a better position than had the transfer requirements been
followed by overlooking whether the transfer results in injury or enlargement in the absence of an objection by
a third party.”
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(R. 5134). This Court has addressed this issue before in Barron v. ID WR, in which it held that IDWR was not
required to accept a transfer applicant’s showing of compliance with the transfer statute without an examination,
simply because no objections were filed. 135 Idaho 414, 421-422, 18 P.3d 219, 226-227 (2001).

In addition to misconstruing the Director’s authority under Idaho Code § 42-1425, the City of Pocatello fails to
address the Director’s statutory duty to investigate water right claims and file a Director’s Report on the nature
and extent thereof, pursuant to *13 Idaho Code §§ 42-1410 and 42-1411, respectively. The Director is
authorized to include in his Report “such remarks and other matters as are necessary for definition of the right,
for clarification of any element of a right, or for administration of the right by the director.” Idaho Code § 42-
1411.

As discussed above, the Director provided evidence that recommending Pocatello’s rights with alternative
points of diversion without a condition limiting diversion by priority and diversion rate would be injurious to
other existing water rights. (R. 892-894; Tr. Vol. II, p- 231, L. 24 through p. 232 L. 25). The language in the
condition merely serves to maintain the priority associated with each of the City’s rights while allowing the
flexibility and efficiency of an interconnected well system. This is a necessary protection of other existing water
users and for the Director’s administration of the water right, and does not affect Pocatello’s rights adversely. In
fact, the condition merely ensures that the City will exercise its water rights consistent with the prior
appropriation doctrine. As noted in the Special Master’'s Amended Report, IDWR would not have
recommended the alternative points of diversion without the condition (R. 4749).

Without the condition, the protection afforded to other water users by the priority date attached to their rights is
diminished. As discussed above, the SRBA District Court has held that where the priority of an affected right is
diminished, the injury is essentially per se. See Order on Challenge, (A & B Irrigation District) at 25-26. “Even
though the priority administration may occur at some point in the future, the injury to the priority date occurs at
the time the accomplished transfer is approved.” (R. 5139). The Court made the additional point that:

*14 The condition in no way prevents Pocatello from using its wells as alternative points of diversion for each
other. The condition only has significance in the event of priority administration at which time the senior
priorities of existing users are protected. The very fact that Pocatello contests the condition is an
acknowledgement that without the condition the priorities of existing water rights will be diminished in favor of
the alternative point of diversion for one of Pocatello’s more senior rights... The Special Master also
acknowledged this point - *[i]f, as Pocatello argues, the alternative points of diversion cause no injury to juniors,
then the condition should not affect Pocatello’s rights.” Amended Master’s Report and Recommendation and
Order on Motion to Reconsider at 19.

(R. 5140-5141).

The SRBA District Court was correct in finding that the injury analysis conducted by the Special Master was
appropriate as a matter of law. The Special Master’s findings of fact with regard to the necessity of the
condition are well supported in the Amended Report, and therefore were properly adopted by the District Court.

4. The condition does not prevent Pocatello from effectively and efficiently delivering water to its
municipal customers, even in cases where the original point of diversion listed no longer exists.

Pocatello argues that IDWR erred in recommending the above-cited condition on water rights that were first
diverted from wells that no longer exist. The State disagrees. Appellant’s Opening Brief at 23. In cases where
the original point of diversion of a water right is no longer in use, the condition is nonetheless necessary to
document both the quantity of water diverted under the right and its original point of diversion. To explain this,
it is helpful to examine a hypothetical scenario. First, assume a municipality has Water Right #1, which was
developed at Well A in 1955 for 2.0 cfs. Next, assume you have a domestic water user with Water Right #2,
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which was developed at Well B in 1970, several miles away from Well A. Now assume that the municipality
has Water Right #3, which was developed in 1980 at Well C for 1.5 cfs and that Well C is near Well B. *15
Further assume that the municipality’s water delivery system is interconnected and Water Right #1 lists both
Well A and Well C as points of diversion. Finally, assume Well A is eventually abandoned by the municipality
and the municipality now wants to divert the full 3.5 cfs through Well C.

Under the above hypothetical, if the increase in pumping from Well C from 2.0 cfs to 3.5 cfs causes well
interference for owner of Well B, the owner would be precluded from getting relief from that injury without
IDWR’s recommended condition on the water rights because there would be no record of the original
development for these interconnected water rights. Thus, IDWR’s recommended condition protects other water
users by identifying how much water was developed under each water right at each original well. Without this
history, IDWR could not evaluate injury to other water rights if a municipality consolidates its water rights at
fewer wells. A municipality could argue that they are entitled to withdraw the full 3.5 cfs of their water rights
without concern for the historical diversion rate. And while the increase in pumping in the hypothetical scenario
above is small, the cumulative impact of consolidation could be much greater for municipalities who hold a
large portfolio of interconnected water rights. The condition recommended by IDWR ensures that consolidation
of water rights at individual wells will not injure other water rights.

The original legal description for the wells also comes into play in times of geographically limited
administration. The original legal description is important so that senior water rights developed outside the area
of administration are not transferred into the area of administration. If Water Right #1 was developed at Well A,
which was outside the current area of administration, while Water Right #3 was developed inside the *16 area
of administration at Well C, the Department would view the use of Water Right # 1 at Well C as injury to water
right rights within the area of administration that have a priority date between Water Right #1 and Water Right
#3, such as Water Right #2.

Pocatello complains that listing non-operating wells would mean that it could not divert under its most senior
rights. Appellant’s Opening Brief at 23, 49. On the contrary, each of those rights lists 22 points of diversion,
representing the City’s 22 operating wells, under which it can be used. As the SRBA Court explained:

To the extent Pocatello’s use of the right through an alternative point of diversion interferes
with the well of an existing right then Pocatello has still the option of diverting from other
wells not causing interference. This is no different than with Pocatello’s other rights. In the
event of regional administration, Pocatello could still divert from alternative points of
diversion within the region subject to administration, provided the original well no longer in
operation is also located within that same region and is senior to the priority being
regulated. This is also no different than with any of Pocatello’s other rights. Pocatello is
correct that to the extent the well no longer in operation is located outside of the area of
regulation, Pocatello would not be able to revert back to the original well to avoid
regulation as the well is no longer in operation. Pocatello would still be able to divert the
right from alternative wells, if any, located outside the area of regulation.

(R. 5144). The original well is listed because, if administration of the right is necessary, information about the
original point of diversion, including location and diversion rate, is needed to ensure that other water users are
not injured by the City’s use of alternative points of diversion. The scenarios mentioned above provide clear
examples in which information about the original well would be necessary for administration of water rights in
an interconnected system.

Finally, Pocatello argues that it cannot administer its water rights uniformly because all of its rights have not
been recommended with the condition. Appellant’s Opening Brief at 29. Three of the City’s water rights were
subject to a formal transfer *17 dated June 28, 1999, which designated 12 alternative points of diversion, and
did not include the condition discussed above. (See R. 4761). Because the transfer was issued in 1999, the
Special Master concluded that the City could not meet the pre-1987 change requirement necessary for an
accomplished transfer under Idaho Code § 42-1425 (R. 4761-62). Therefore, the Special Master’s Amended
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Report states that the points of diversion for those water rights should remain as recommended, and that the
water rights should be decreed as in the transfer, without the condition. /d. The City contends that this creates
confusion because “[t]he same wells have the condition in relation to some water rights, but not to others.”
Appellant’s Opening Brief, p. 29.

Pocatello’s argument is without merit, because it is water rights that are conditioned in the SRBA, not wells. A
water user can divert water under multiple water rights using the same well. Those water rights may have
different priority dates as well as different uses. The fact that three of Pocatello’s water rights do not have the
condition does not create any confusion, as IDWR administers water by water right, not by conditions placed on
individual wells. To the extent that the City would like uniformity in how its water rights are conditioned, it can
file an administrative transfer with IDWR to have the condition imposed on the three rights which were not
subject to an accomplished transfer.

B. The District Court did not err in affirming the Special Master’s determination that the City of
Pocatello’s groundwater wells could not be designated alternative points of diversion for the City’s
surface water rights.

The City of Pocatello claimed its groundwater wells as alternative points of diversion for its surface water rights
on Mink Creek and Gibson Jack Creek (R. 3812-3823, 816-818). These surface water rights are among the
City’s most senior rights. *18 The City has ceased to divert surface water from the creeks and instead, seeks to
divert groundwater from the Lower Portneuf River Valley Aquifer (“LPRVA”™), under these senior water rights.

The City of Pocatello claims that the Special Master erred as a matter of law in finding that the City was
required to show that its ground water and surface water rights were diverting from the same source in order to
obtain an accomplished transfer for ground water points of diversion. Appellant’s Opening Brief at 41. The
City’s rational is that “[t]he SRBA court has already determined that all sources of water in basin 29 will be
administered as connected sources of water within the Snake River Basin, and that all sources of water in basin
29 (except ‘Spring tributary to Papoose Creek’) will be administered as connected sources of water within basin
29.” Opening Brief. p. 13.

Pocatello seems to be arguing that connected sources of water are to be considered the same source of water.
This argument is without merit; source is an element of a water right, whereas interconnection of water sources
bears on administration of water rights. Pocatello’s argument that a water user is entitled to convert a surface
water right to a ground water right so long as the sources are connected, carried to its logical conclusion, turns
water administration on its head. If Pocatello is correct, a person with a senior priority surface water right at the
upper end of the Eastern Snake Plain Aquifer (“ESPA”) would be able to divert an equal quantity of water
through a ground water well hundreds of miles away at the lower end of the ESPA. This runs counter to the
prior appropriation doctrine and counter to administration using the ESPA ground water model. Additionally,
there is a vast difference between surface water rights *19 on creeks whose water levels vary drastically
throughout the year, and the relatively constant, reliable supply provided by groundwater.

The City construes the Special Master’s investigation into the source element of the subject water rights as an
error as a matter of law, claiming that American Falls Reservoir Dis. No. 2 v. Idaho Department of Water
Resources, 143 Idaho 862, 154 P.3d 433 (2006) prohibits judicial intervention into issues of interconnection.
Appellant’s Opening Brief at 43. This is a mischaracterization of the Court’s comments in that case. The issue
in American Falls was a facial challenge to the constitutionality of the conjunctive management rules. This
Court did not address what the SRBA can or should consider in issuing a partial decree; the American Falls
decision merely stated that a “partial decree need not contain information on how each water right on a source
physically interacts or affects other rights on that same source.” American Falls, 143 Idaho at 877, 154 P.3d at
448,

Furthermore, in this matter, the Special Master was not determining a degree of interconnection for purposes of
administration, but whether the ground water and surface water rights were diverting from the same source.
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Source is an element of a water right and completely within the purview of the SRBA District Court.

The City of Pocatello asserts its ground water wells as alternative points of diversion for its senior surface water
rights, claiming an accomplished transfer under Idaho Code § 42-1425. Appellant’s Opening Brief at 38-39.
Idaho Code § 42-1425(2) states in part as follows:

Any change of place of use, point of diversion, nature or purpose of use or period of use of
a water right by any person entitled to use of water or owning land to which water has been
made appurtenant either by decree of the court or under the provisions of the constitution
and statutes of this *20 state, [1] prior to November 19, 1987, ... may be claimed in the
applicable general adjudication even though the person has not complied with sections 42-
108 and 42-222, Idaho Code, provided [2] no other water rights existing on the date of
change were injured and [3] the change did not result in an enlargement of the original
right.

The statute, however, does not allow for a change in the source element. As the SRBA District Court stated in
its Memorandum Decision and Order on Challenge:

The accomplished transfer provisions of Idaho Code § 42-1425 authorize changes to the “place of use, point of
diversion, nature or purpose of use or period of use” but does not expressly authorize a change to the source
element. Presumably for the very reason that the injury to the water rights of existing water users on the “new”
source is per se. A change in source is essentially the appropriation of a new water right. However, in the case
of a new appropriation the priority date is junior to those of existing users on the new source while a transferred
right retains its original priority thereby shifting the schedule of existing priorities on the new source resulting
in injury to existing priorities.

(R. 5146). Thus, if Pocatello’s groundwater wells are not drawing from the same source as its surface water
rights, an accomplished transfer is not authorized by the statute. The City of Pocatello does not appear to
dispute that a change in source is not authorized by Idaho Code § 42-1425, rather it claims that because its
Basin 29 rights are connected, there would be no change in source if its ground water wells were used to divert
water under its surface water rights. Appellant’s Opening Brief at 42-45.

The groundwater rights in question, as claimed by Pocatello, divert from the LPRVA while the surface water
rights divert from Mink Creek and Gibson Jack Creek (R. 801-70, 3812-20). IDWR’s Senior Water Agent and
Manager of the Adjudication Technical Section, Carter Fritschle, testified that, while the sources were
hydraulically connected, the distance between the wells and the creeks (1/4 mile to 1 mile) was great enough
that the wells could not be said to be drawing the same water as the surface rights (IR., Vol. I, p.-79,L. 1-p.80,
L.3). Pocatello’s expert, Greg Sullivan, testified to the *21 contrary, that the sources are so closely connected as
to be essentially the same source (TR. Vol. IV pp. 802-03). The SRBA District Court carefully reviewed the
record before the Special Master and concluded that:

the evidence overwhelming [sic] supports the Special Master’s finding. Mr. Sullivan testified that ‘roughly at
least half the supply, if not more is coming from these tributaries. So that would be half the supply of the Lower
Portneuf River Valley Aquifer comes from Mink Creek - or primarily comes from Mink Creek and Gibson Jack
Creek with some coming from other tributaries.” TR. Vol. IV pp. 801-802. Mr. Sullivan then concludes that
because of the existence of this hydraulic connection, Mink Creek, Gibson Jack Creek and the LPRVA are
essentially the same source. TR. Vol. IV pp. 802-03. The testimony does not support the conclusion.

(R. 5147). After reviewing the testimony of both witnesses, the Special Master concluded that

“[a] showing that two separate water rights have independent sources or are fed by different
springs supports a finding of a separate source...the city wells, although closely connected
to the surface creeks, derive water from a different source when they draw from the
LPRVA. Although the LPRVA derives a large portion of its water from the two creeks, it
derives a significant portion of water from other sources.”
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(R. 4754).The SRBA District Court, in affirming the Special Master’s findings of fact, also pointed out that

By allowing the transfer the injury to the priority dates of existing ground pumpers would
be unavoidable. The two sources are sufficiently disconnected such that ground water
pumping has no affect [sic] on the surface sources. While evidence was presented that the
two creeks contribute to the aquifer no evidence was presented supporting that the aquifers
contribute to the creeks....Pocatello fails to address the issue of the water it would receive
from sources other than Mink or Gibson Jack Creek which contribute to roughly the other
half of the supply of the aquifer.

td

(R.5147-48).

*22 The City has presented no evidence to support rejecting the Special Master’s findings of fact. Rather, the
City claims that it was an error as a matter of law for the Special Master to investigate whether the City’s water
rights divert from the same source. Appellant’s Opening Brief at 42. On the contrary, the SRBA is charged with
determining the nature and scope of water rights, including the water source.

The Special Master properly undertook an analysis of the source elements of the City’s groundwater and surface
water rights to determine if an accomplished transfer of alternative points of diversion was authorized by Idaho
Code § 42-1425. After hearing the expert testimony of the City’s witness and the Department’s witness, the
Special Master concluded that such alternative points of diversion would amount to a change in source, which is
not authorized by the statute. The District Court properly adopted the Special Master’s findings of fact, and
properly affirmed the lower court’s determination that Idaho Code § 42-1425 does not, as a matter of law,
authorize changes in source.

C. The District Court properly found that transfers of water rights developed prior to 1969 are subject to
the same no-injury requirement as transfers of post-1969 water rights,

In its Motion, Pocatello claims that the accomplished transfer statute does not apply to changes made to water
rights before 1969, when it became necessary to seek a formal transfer for changes to water rights. Appellant’s
Opening Brief at 46. Therefore, the City reasons that the Director has no authority to recommend a condition on
water rights based upon such pre-1969 changes. Id. at 48.

Contrary to Pocatello’s assertion, pre-1969 transfers are subject to an injury analysis. Pocatello argues that,
prior to the enactment of Idaho Code § 42-222 in 1969, water right holders could make changes to their rights at
will, and therefore, the *23 accomplished transfer statute can only apply to those changes to a water right
occurring between 1969 and 1987, the date by which a change must occur to be authorized under Idaho Code §
42-1425. Appellant’s Opening Brief at 46-48. The City asserts that before the 1969 enactment of Idaho Code §
42-222, which required administrative approval of changes to a water right, water right holders had a
constitutional right to change their water rights as they wished. Id. Accordingly, the City claims, the Director
has no authority to approve or disapprove of changes occurring before 1969 and cannot impose a condition
based on an analysis of injury resulting from such changes. Id. at 48.

Pocatello’s argument is misplaced. First, as the SRBA District Court observed, “[tlhe requirement to file an
application for a change in point of diversion became mandatory in 1943.” (R. 5258). Second, Idaho Code § 42-
108 states that a water right holder may change the point of diversion so long as the change does not injure the
water rights of others. This limitation has been part of the statute since it was enacted in 1899,

Idaho common law dating from the early 1900°s also holds that a person cannot change their water right if
others are injured thereby. Walker v. McGinness, 8 Idaho 540, 69 P. 1003, 1006 (1902); see also Montpelier
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Milling Co. v. City of Montpelier, 19 1daho 212, 113 P.741, 745 (1911). “[A] prior appropriator has no right to
change the point of diversion, when it will in any manner injure a subsequent appropriator.” Bennett v. Nourse,
22 Idaho 249, 125 P.1038, 1039-1040 (1912); see also Crockett v. Jones, 42 Idaho 652, 249 P.483 (1926).

Pocatello has argued that:

IDWR cannot now retroactively use the provisions of Idaho Code § 42-1425 to place a
condition on a water right that would impede a water right *24 holder from diverting water
in accordance with changes rightfully accomplished prior to May 26, 1969 because water
right holders had a constitutional right to make changes to their water right without prior
administrative approval up until May 26, 1969.

(R. 5288). This analysis is incorrect because, as discussed above, prior to 1969, water right holders had a
constitutional right to make changes to their water rights only if such changes did not cause injury to other
water users. Idaho Code § 42-1425(2) states that changes to water rights occurring prior to 1987 may be
claimed in the SRBA “even though the person has not complied with sections 42-108 and 42-222” provided no
other water rights were injured. Pocatello hangs its hat on the requirement of administrative approval mandated
by Idaho Code § 42-222 but neglects the reference to Idaho Code § 42-108, which has long required that any of
the changes permitted therein cause no injury to other water users.

As discussed above, the Special Master properly determined that Pocatello’s designation of alternative points of
diversion for its water rights causes injury to the priority of other water rights (R. 4758-61). To the extent that
such changes occurred before 1969, they are not in compliance with the requirements of Idaho Code § 42-108
or Idaho common law. To the extent that they occurred after 1969, they are not in compliance with Idaho Code
§ 42-222. In either circumstance, the water right changes, if claimed, come under the purview of Idaho Code §
42-1425. The Director therefore is unquestionably vested with authority to analyze such changes and to
recommend the condition thereon.

Finally, Pocatello neglects the language of Idaho Code § 42-1411, which empowers the Director, when
recommending a water right, to add such conditions and remarks “as are necessary for definition of the right, for
clarification of any element of a *25 right, or for administration of the right...” This authority is distinct from
that provided by Idaho Code § 42-1425. As shown in the course of this proceeding, the condition on Pocatello’s
water rights is necessary for the administration of the rights in times of shortage, under scenarios of both local
well interference and regional administration (R. 4758-61, 5139-42). Thus, even without the analysis conducted
pursuant to Idaho Code § 42-1425, the Director is empowered to impose the condition as a necessity for
administration under the prior appropriation doctrine.

D. The District Court properly upheld the Special Master’s finding that the purpose of use of water right
29-7770 is irrigation.

The City of Pocatello argues that the Special Master erred as a matter of law in finding that changing the
designated use of water right 29-7770 from irrigation to municipal requires a valid administrative transfer. The
Special Master based her determination on the fact that the accomplished transfer statute only applies to
changes made to water rights before 1987, and this water right was licensed as an irrigation right in 2003. The
City argues that the Special Master can and should change the use designation to correct the Department’s
“error of law” in designating the use as irrigation. Appellant’s Opening Brief at 53. Furthermore, the City states
that it is not arguing for a change in use for the water right, rather that the use has “always been within the broad
definition of ‘municipal’, and that legally this right must be changed to a more appropriate descriptor.” Id. at 15.
“It is an error of law for the purpose of use to be listed as municipal because the purpose of use for water right
29-7770 is exactly the same as that of water rights 29-7118 and 29-71 19, which the Special Master and IDWR
have agreed are municipal.” /d.
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*26 As set forth in the Special Masters Amended Report, however, the City itself sought and obtained the
licensed water right in 2003, claiming irrigation as the purpose of use (R. 4762). The City of Pocatello claims
that the Department erred in designating this water right’s use as irrigation, yet stated in its Opening Brief on
Challenge that “Pocatello requested the irrigation designation in order to expedite the long-overdue licensing of
29-7770.” (R. 5008). The City cannot now claim that the Department erred in issuing the water right in
accordance with the City’s claimed use. Circumvention of a department backlog through listing irrigation as the
purpose of use does not justify now changing the use to municipal. There is no agency error with regard to the
purpose of use of water right 29-7770, Pocatello simply seeks to change it now without going through the
formal statutory transfer process.

There has been no valid transfer to change the licensed elements of water right 29-7770, and there is no pre-
1987 change that can be documented through the accomplished transfer statute because the water right was not
licensed until 2003. Therefore, there is no evidence to support a change in the elements of the water right to be
decreed. The SRBA District Court properly affirmed the Special Master’s decision in maintaining the purpose
of use as irrigation.

E. The District Court properly upheld the Special Master’s findings as to the priority dates of water
rights 29-13639 and 29-13558.

The Director’s Report is considered to be prima facie evidence of the elements of a water right. Idaho Code §
42-1411. The Director’s Report is presumed to be correct until such time as a water claimant produces sufficient
evidence to rebut that presumption. State v. Hagerman Water Right Owners, Inc., 130 Idaho 736, 745-46, 947
P.2d 409, 418-19 (1997). Idaho Rule of Evidence 301 states that a presumption in a civil *27 action or
proceeding is rebutted “by the introduction of evidence sufficient to permit reasonable minds to conclude that
the presumed fact does not exist.” “The trier of fact has the primary responsibility for weighing the evidence
and determines whether the required burden of proof on an issue has been met.” Clear Springs Foods, Inc. v.
Clear Lakes Trout Co., 136 Idaho 761, 765, 40 P.3d 119, 123 (2002). The Court shall adopt the Special
Master’s findings of fact unless they are clearly erroneous. L.R.C.P. 53(e)(2).

City of Pocatello claims that the Special Master did not correctly apply the standard of proof in her analysis of
whether the facts presented by the City were sufficient to overcome the prima facie evidence of priority in the
Director’s Report. Appellant’s Opening Brief at 54. This argument attempts to disguise a matter of fact as a
matter of law. The Special Master did not apply the wrong standard of proof, but rather determined that the
evidence offered by Pocatello failed to rise to the level of substantial evidence required to rebut the Director’s
Report.

The City claims that water right 29-13558 is for the first well used by the City of Alameda. For evidence of a
1905 priority date, the City offered a historic newspaper article describing the history of a Mr. Satterfield, who,
according to the article, moved to the area in 1905 (R. 7664). The article quotes Mr. Satterfield as saying that
Alameda’s first well was deepened during the time of Alameda’s first mayor, and indicates that the City of
Alameda was founded in 7/17/1924. Id. The Department recommended a priority date of 7/16/1924 because of
the logical inference from the article that the well was in existence prior to the establishment of Alameda, and in
the absence of any further detail on when the well was drilled (R. 901). The City of Pocatello seeks a priority
date of 1905 based solely upon the claim that Mr. Satterfield came to the area in 1905.

*28 There is nothing in the City’s evidence to suggest that the well existed when Mr. Satterfield arrived in the
area, or that his arrival in 1905 precipitated the construction of a well. As the City presented evidence that
Alameda was not formed until 1924, there is no basis to conclude that deepening the well during the term of the
first mayor supports a priority of 1905. As stated in the Amended Report, “[a]lthough that evidence has some
probative value, by itself it does not rebut the Director’s Report conclusion that priority is July 16, 1924.” R
4764). The SRBA District Court properly upheld the Special Master’s finding that there was insufficient
evidence to meet the standard required by L.R.E. 301 , to rebut the finding of priority made by the Director.
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The evidence offered by the City to rebut the Director’s Report regarding priority of water right 29-13639 is
also tenuous. The Director based his determination of priority on an earlier license for the specific well which
gave a priority date of October 22, 1952 (R. 901). Pocatello asserts that beneficial use was made under the right
on December 31, 1940, but offered no evidence of such beneficial use. Rather, the City offered evidence that
Alameda’s population grew from 2,100 in 1940 to 4,705 in 1950 (R. 7666). The Special Master, after reviewing
the evidence, stated that the proffered evidence “does not rebut the Director’s Report recommendation of
October 22, 1952, or present sufficient evidence of a priority of December 31, 1940.” (R. 4764). The Special
Master did find that, since the application and permit both indicated that the wells existed on October 22,1952,
the priority should be advanced to one day prior to that date, or October 21, 1952 (R. 4764).

The Special Master applied the appropriate standard of review in analyzing the City of Pocatello’s evidence,
and found that the evidence was not sufficient to meet the *29 required burden of proof. The City has presented
no evidence that the Special Master’s findings were clearly erroneous, therefore, the SRBA District Court
properly upheld the Special Master’s findings.

F. Whether The Respondent Should Be Awarded Attorney Fees And Costs On Appeal.

Idaho Code § 12-121 provides that, in any civil action, the court may provide reasonable attorney’s fees to the
prevailing party®. Pursuant to ZR.C.P. 54(e) 1, the award of attorney’s fees can only occur when the court finds
that the case was brought frivolously, unreasonably or without foundation. Where the appellant has failed to
identify findings of fact made by the district court that are clearly or arguably unsupported by substantial
evidence, and where the appellate court was not asked to establish new legal principles, modify or clarify
existing law, but the focus of the appeal was the application of settled law to the facts, the appeal is deemed to
be without foundation. Troche v. Grier, 118 Idaho 740, 742, 800 P.2d 136, 138 (Ct. App. 1990); Scott v. Castle
104 Idaho 719, 725, 662 P.2d. 1163, 1169 (Ct. App. 1983).

3 The State believes that Jdaho Code § 12-121 is the applicable statute in this proceeding,

however should the Court find that Jdaho Code 6 12-117 applies, we plead in the alternative
to be awarded attorney fees and costs under that statute.

While the State does not as a general practice request attorney’s fees and costs, it does so in this proceeding
because the City of Pocatello has failed to identify findings of fact that are clearly erroneous and has merely
sought review of the application of settled law to the facts.

First, as to issues of fact, Pocatello has failed to meet its burden to show that the findings of fact of the District
Court are clearly erroneous. Pursuant to LR.C.P. 52(a, the special master’s findings of facts, which are adopted
by the SRBA district court, are *30 considered to be the findings of the SRBA district court, and the findings of
the SRBA district court will not be set aside on appeal unless clearly erroneous. Pocatello has failed to
demonstrate that any of the findings of fact made by the Special Master and adopted by the District Court are
clearly or even arguably unsupported by substantial evidence. With respect to the issues of whether its surface
water rights divert from the same source as its ground water wells, and the correct priority dates of water right
nos. 29-13639 and 29-13558, Pocatello’s appeal is merely an attempt to have this Court second guess the
District Court and Special Master on conflicting evidence.

As to issues of law, Pocatello’s appeal is unreasonable and without foundation in Idaho law. The City’s
contention that Idaho Code § 42-1425 permits a change in source, or limits the Director’s investigation of the
right to instances where an objection has been filed are belied by the clear and unambiguous language of the
statute itself. The same plain language prohibits changing the purpose of use of water right no. 29-7770 because
the change in use occurred after November 19, 1987. Additionally, Pocatello’s argument that the Department
erred as a matter of law in recommending that right with an irrigation purpose of use as requested and
demonstrated by Pocatello itself is frivolous and unreasonable.
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Pocatello’s assertion that the District Court erred in finding that injury to priority is injury per se is also without
a reasonable basis in existing law; this Court addressed the issue in Fremont-Madison Irrigation Dist. v. Idaho
Ground Water Appropriators, Inc., 129 Idaho 454, 457-58, 926 P.2d 1301, 1304-05 (1996) (Basin-Wide Issue
No. 4). The contention that the Director cannot impose a condition today that he did not impose on *31 similar
water rights 10 years ago is in direct conflict with Idaho Code § 42-1411 which unambiguously grants the
Director the authority to impose conditions or remarks he deems necessary for the administration of the right.
Finally, the question of whether pre-1969 water right transfers are subject to the no-injury rule is a matter of
settled Idaho law.

As a result of the City of Pocatello’s appeal the State has been forced to spend considerable time and resources
responding to this appeal. Since the appeal is unreasonable and lacks foundation in fact or law, the State should
be awarded its reasonable attorney’s fees and costs pursuant to Idaho Code § 12-121.

IV. CONCLUSION

Pocatello has failed to show that the findings of fact of the SRBA District Court are clearly erroneous as to
whether the proposed accomplished transfer listing all of Pocatello’s wells as alternate points of diversion for its
groundwater rights injures other water rights, as to whether the City's groundwater wells are diverting from the
same source as the City’s surface water rights, or as to the priority dates of water right nos. 29-13639 and 29-
13558. Therefore, these findings should be affirmed.

Idaho law clearly supports the District Court’s conclusions that, as a matter of law, the Director has the
authority to investigate Pocatello’s claimed accomplished transfer, and to recommend a condition he deems
necessary for the administration of the water rights. Further, the plain language of Idaho Code § 42-1425
supports the District Court’s conclusion that the statute does not provide for accomplished transfers resulting in
a change of source, or allow for accomplished transfers in the case of changes made after 1987. The State
respectfully requests, therefore that the Court affirm the findings of the SRBA District Court and grant it
attorney fees and costs..
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