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IN THE DISTRICT COURT OT'TITI F'OURTTI

STATE Otr'IDAHO,IN AND F.OR THE

CITY OF POCATELLO,

Petitioner,

vs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-01-17-23 146

ORDER DISMISSING
PETITION FOR JUDICIAL
REVIEW

GARY SPACKMAN in his offrcial capacrty
as Director ofthe Idalro Department of Water
Resources; and the IDAHO DEPARTMENT
OF WATER RESOURCES,

Respondents,

and

SPARTAN PORTNEUF, LLC,

Intervenor.

L

BACKGROUND

This matter cotrcerns an application for transfer filed by the City of Pocatello with respect

to water rights 29-2274, 29-2338, and 29-7375. R", I . The subject water rights werc decreed in
the Snake River Basin Adiudication. They cumulatively authorize the City to divert 21.45 cfs of
gmund water for municipal purposes pursuant to 13 shared points of diversion. /d" Under the

rights, the eutire authorized diversion rate san be diverted from any one ofthe shared diversion

points. Id. T}rre Crty's application seeks to change the location of one diversion point - well 39 -
qpproximately l/2 mile to the north. Id, lnaddition, the City's application seeks l1 shared

pornts of diversion as opposed to l3.r Id.

t 
!!u CtE ess€r,b its omission of two dssreed pointr of divenion in i6 transfer application was inadvertenl. That

said, it admits thE two omitted poin6 of divorrion "are not {and have not beur) mrong the Clty's active pointr of
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On September 26, 2016, Spartan Porhreuf, LLC ("Spartan") protested the proposed

transfer. Id. at?l. Spartan owns water n€ht29-I3425, which authorizes it to diven .6?6 cfs of

ground water for inigation and stock water purposes. The well Spartan uses is located

approximately 300 feet north of one of the poitrts of diversion authorized under ttre City's rights

-well44. Spartan alleges the City's operation of well 44 has been and continues to be ir{urious

to its senior use. /d. at 21. [t alleges further that the proposed transfer will exacerbate the tnjury,

rd.

On June 27,2017, the City moved to dismiss Spartan's protest, arguing that it is not

related !o the changes being proposed. Id. The hearing offrcer agreed:

Spartan's protest does not identiff any issues related to the proposed change for
Well 39. The protest does not even refer to Well 39 or the existing or proposed

points of diversion for Well 39. Spartan's protest focuses entirely on Wel[ 44,

which is located over 12 miles away from Well 39. Application 81155 does not
propose to change the diversion rate authorized at Well44 in any way. Pocatello
is already authorized to divert the full quantity listed on water rtgtrt29-2274,29-
2333 and 29-7375 from Well 44. If Application 81155 were approved, the

authorized diversion rate from Well 44 will not increase.

Id. atll4-115. Asserting that tdaho Code $ 42-222(l\ only provides for proteet against'"the

proposed change," the hearing officer issued a Preliminory Order dismissing Sparlan's protest as

defective and approving the transfer.2 Id. at lt6. In so doing, he noted that "[i]f Pocatello's

operation of Well 44 is causing injury to Spartan's water rights, the proper forum to address such

iqiury is within a delivery call proceeding." Id. at I 14'

Spartan subsequently filed exceptions to the Preliminary Order,asserting thatthe hearing

officer erred in dismissing its protest. Id 8t 145. The Director agreed:

The Director disagrees with the hearing officer's conclusion that "Spartan's
protest does not identiff any issues related to the proposed change for Well 39."

As the hearing offiser explained, Spartan argues "ttrat eliminating points of
divcrsion or changing thE location of Well 39 may possibly increase the dernand

in Well 44- and i'exacerbate the alleged injury to the Spartan Well.* In other

wordso Spartan asserts the changes proposed . . . will cause Pocatello to alter tlre

way ii operates its system to *shift more demand to Wsll 44 and exacerbate the

alliged i":*y to thc Spartan rfr/ell resulting from operation of Well 44'" While

divenion" under the water rights, and does not challenge "the abandonment of thcse points of diversiorr." Opening

Br,lFll.
2 The protest was dismissed prrcunnt to IDAPA 37.01 "01.304, which provides drat "[d]effective, insufiicient or lcte

pleadings may h rcerrned u dismiss€d."
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the hearing officer is sorrect that "Pocatello is already authorized to divert the fult
quantity listed on water rights 29-2274,29.2338 uniZg-1315 from Well 44, that
does not necessarily mean "the expected operation of the system is of little
consequence in an injury analysis." [t is conceivable that Spartan could present
evidense at a hearing rcgarding pocatello,s eurrent opoation of its system and
evidence that_the changes proposed . . . will oarsE Pocatello to shift operation of
its system to demand more water from Well 44 and injrre the Spartan Well.

Id. at2l7'218 (internal citations omitted). The Director issued an Ard* remanding the matter to
the hearing officer to condust "a hearing including Spartan as a protestant.,, (,,Remand Order-).
Id- at?.l9, In the Remand Order the Director also denied the City's request that all evidence

regarding well44 be excluded from the heaing. /d.

On December 15,2A17, the City filed a Petition seeking judicial review of the Remand

Order. It asserts the Remand Order is connary to law and requests that the Court set it asid€. A
hearing on tbe Petitian was held before the Court on May 10, 2018.

il.
STA}IIIARD OF'REVIEW

Judicial review of a final decision of the director of ID\VR is govemed by the Idatro

Administrative Procedure Act f'lTlAIlA*). Under IDAPA" the corrrt reviews an appeal from an

agency decision based upon the record created before the agency. I.C. $ 67-5277. The court

shall not substitute its judgment for that of the agency as to the weight of the evidence on

questions of fact. I.C. $ 67-5279(1), The court shall affirm the agency decision unless it finds

that the agetrcy's findings, infcrcnces, conclusions, or decisions are: (a) in violation of
constitutional or statutory provisions; (b) in excess of the statutory authority of the agency; (c)

made upon unlawful procedue; (d) not supported by substantial evidence on the record as a

whole; or (e) arbitrary, capricious, or an abuse of discretion. I"C. g 67-52?9Q). Fur0rer, the

petitione,r must show that one of its substantial rights has been prejudiced. I.C. $ 67-5279(4).

Even if the evidcnce in the record is conflicting, the Court shall not overturn an agiency's

decision that is based on substantial competent evidence in the record. Barronv, IDWR, 135

Idaho 414, 417, 18 P.3d 219, 222 Q00l). The petitioner bears the burden of documenting and

proving that there wfls not substantial evidence in the record to zupport the agencyos decision.

Payette River Property Owners Assn. v. Baord of Comm'rs.,132 ldaho 552,976P.2d 477

(reee).
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nI.

ANALYSIS

A. Jurisdiction.

A threshold issue is whether the Court has jurisdiction over the City's Petition. The

legislature has vested the Departrrent wi& jurisdiction over Idalo Code $ 42422 watcr right

transfers. It is a basic tenet of adminisnative law that where an agency has exclusive jurisdietion

over a matter, thc parties to a contested case nnrst ordinarily await a final order before resorting

to the courts. I.C. $ 67-5270(3). A final order is one "that resolves all issuss, or the last

unresolvsd issue, presented in the contested case so that it constitutes a final determination of the

rights of the parties." Williams v. State Bd. of Real Eslate Appreisers, 149 Idaho 675,678,239

P.3d 780,783 (2010). "If issues necessary for a final detcrmination of the parties' rights remain

unresolved, there is no linal order." Id. lnaddition, the doctrine of exhaustion genemlly requires

that a matter "run the full gamut of administrative proceedings before an application for judicial

relief may be considered." Regan v. Kootenai Coungt,l40 ldaho 727,724,100 P.3d 615, 618

(200a); LC. $ 67-5271(1). The doctrines of finality and exhaustion stand for the general

pmposition that if there is no final order in a contested case therc is no orhaustion of the

administrative remedy or right to judicial review.

The legislature has pmvided a limited exception to the doctrines of finality and

exhaustion. Idatro Code $ 67-5271p)provides that "[a] preliminary, procedural, or intermediate

agency actionorruling is immediately reviewable if review of the final agcncy action would not

provide an adequate remsdy.' In this case, it is undisputed that neitherthe doctine of finatity

nor the doctrine of exhaustion has been satisfied. The administrative proceeding on the City's

application has not rm its c,ourse. The Director has not issued a final order and the City's

npplication is pending unresolved. Notrrithstanding, the City asserts that judicial review is

ploper urder Idaho Code $ 67-5271Q1. The Court disagrees.

Examination of the case establishes that judicial review of the final order to be ultimately

issued by the Director in the administrative proceeding provides the City with an adequate

remedy. The City complains that &e Dfuectsr erred in denying its motion to dismiss $partan's

protest Additionally, it complains that he further ened in denying its request to exclude all

evidence regarding well 44 from the adminisnative hmring. Each of thise issues can properly be

raised and addressed on judicial review following issuance of a finnl order. That there is no
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impediment to raising these issues on review of a final order is telling proof that judicial review

ofthe final order is an dequate remedy.

The Court notes that exp€nses and delay incident to an administrative hearing do not

justify immediate review of sn interlocutory order under Idaho Code g 67-5271(2). All parties

seeking review of an interlocutory order could quali$ if expenditure oftime and resources in the

administrative proceeding rendered judicial review of a final order an inadequate remedy.

However, sush considerations do not wanant the premature interferense with the agency process.

The ldaho Supreme Cowt o'long ago r€gognized that'the adequacy of a remedy is not to be

tested by the convenience or inconvenience of the parties to a particular oase. If such a rule were

to obtain, the law of appeals might as well be abrogated at oncc.'n' Rufener v. Shaud,98 ldaho

823,825,573 P.zd 142, 144 (1977,. The City has not shown that waiting for a final order would

work any hardship on it aside from the expense and delay associated with the administrative

hearing. It has not established that anypenalties will accrue, or that it will be required by the

Departnre,ut to take any detrimental action in the interim.3 Therefore, the fac* that the Director

remanded the matter to the hearing officer does not entitle the City to review under ldalro Code $

67-5271Q).

The City argues.that "if the agency decision is adverse to Pocatello, the City must appeal

that decision under a deferential standard of review+ven if the basis for the adversE decision

was beyond the proper ssop& ofthe transfer proceedrng in the first place." Reply 8r.,3. This

Court disagrees with the City's positior. If the basis for an adverse final order is beyond the

proper scope of the proceeding, then the City will be able to raise that argument on judicial

rwiew of the linal order. The sane standard of review will be applicable whether the issue is

raised now or following a final order. Either way, the City will have to establish that th€

Director acted in a manner that violates l.C. $ 67-5279(3) and that one of its substantial rights

was prejudiced. Furthermore, the same relief will be available to the City under either scenario.

I.C. $ 67-5279. That said, it is clear that rcview of a final order following hearing will provide a

more complete remedy than a prematurc review, as all issues regarding the transfer application

3 The Supreme Court has allowed judicial review of an interloCIutory order where the agency's "decision to continue
the case was the frrnctional equivalent of a stsy otdcr of undelsrmined duration, and while not an express denial of
the Hospital'e applicatio4 teaves fte Hqspital urenunerated for its zubstanrial expeudinres . . . for an indefmite
and poendally idngthy pcriod of time;' (Jniv. of Iltah Earp. v" Twln Folls Co*nty,l22rdaho 1010, 1013, 842P2d
689,69.2 (1992), $uch circumshnces do not exist here.
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mny then be raised and determincd. Moreover, the iwues the City now raises may ultimately be

mooted by the Director's final decision.

In srrnrnary, the Cowt finds that judioial review of a final order will provide the City

with an adequate remedy. AII issues now raisod can be adequately raised and considered at that

time if they are not ultimatcly mood by the Direotor's final decision. Therefore, this suit is

prematue and must be disrnissed.

B. The Court does not reach the remaining iscues.

. The City raises a variety of additional issues in its Pefinon. The Court exprcsses no

opinion on those issues as it lacks jurisdiction over the City' s Petition for the reasons set forth in

this decision.

C. Attorney fees.

The Respondents and Intenenor seek an award of attorney fees under ldatro Code $12-

117. The decision to grant or deny a request for attomey fees under Idaho Code $ 12-ll7 is left

to *re sound discretion of the court. City af Osburn v. Randel, l 52 Idaho 906, 908, 277 P .3d 35t ,

355 (2012). The tdaho Supreme Corut has instnrcted that attomey fees under Idaho Code $12-

I l? will not be awarded against a party that presents a "legitimate question for ttris Court to

address.'o Kepler-Fleenar v. Fremont County,l52 ldatro 207,213,263 P.3d 159, I 165 (2012).

The Court holds that ttn Clty has presented legitimate issues pemaining to this Court's

jurisdiction over its petition. The Court does not find the City's argumelts on this issue to be

frivolous or uruealonable. Thereforeo the Court in an exeficise of its discretion denies the

Respondents' and Intervonor's rcquasts for attorney fees.

'tv.

ORI}ER

Tlrerefore, based on tlre foregoing, IT lS ORDERED that the City of Pocatello's Petitlan

for Judtcial Revlew is hercby dismissed wlth prcjudico.

Dated r{ zotS
J

Distriot Judge
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