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Attorneys for Jorgensen Farms Limited Partnership
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF WATER RIGHT
ORDER CORRECTING WATER RIGHT
TRANSFER NO. NO. 4842

AFFIDAVIT OF THOMAS J. BUDGE

STATE OF rDAHO )
:SS

coLrNTY OF BANNOCK )

Thomas J. Budge, being first duly sworn, deposes and states as follows:

1. I am over the age of 18, competent to testify, and state the following based upon
my own personal knowledge.

2. I am the attomey for Jorgensen Farms Limited Partnership, the petitioner in this
matter

3. Attached hereto as Exhibit A is a true and correct copy of an excerpt from the
Final Decree In the Matter of General Determination of the Rights to the (Ise of Surface and
Ground Water in the Bancroft-Lund Area. This excerpt contains the decreed elements of water
right nos. I3-2I98 and 13-7005 which have since been renumb ered.29-8240 and Zg-9241.

4. Attached hereto as Exhibit B is a true and correct copy of application transfer no.
no. 4842 ("Transfer no. 4842").

5 Attached hereto as Exhibit C is a true and correct copy of the notice of publication
of Transfer 4842.
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6. Attached hereto as Exhibit D is a true and correct copy of the protest filed by
Neibaur Farm Enterprises against Transfer 4842.

7. Attached hereto as Exhibit E is a true and correct copy of a letter from Neibaur
Farm Enterprises withdrawing its protest against Transfer 4842.

8. Attached hereto as Exhibit F is a true and correct copy of the IDWR order
approving Transfer 4842 and the transmittal letter accompanying the order.

9. Attached hereto as Exhibit G is a true and correct copy of a memo from IDWR
staff member Pam Skaggs regarding Transfer 4842.

10. Attached hereto as Exhibit H is a true and correct copy of a memo by IDWR staff
member Tim Luke regarding Transfer 4842.

11. Attached hereto as Exhibit I is a true and correct copy of an excerpt from IDWR
Transfer Processing Memo 24.

12. Attached hereto as Exhibit J is a true and correct copy of an IDWR order
correcting water right license no. 11-2008.

73. Attached hereto as Exhibit K is a true and correct copy of an IDWR order
correcting water right license no. 22-7397.

14. Attached hereto as Exhibit L is a true and correct copy of an IDWR order
correcting water right license no. 22-13457 .

15. Attached hereto as Exhibit M is a true and correct copy of an IDWR order
correcting water right transfer no. 69638.

16. Attached hereto as Exhibit N is a true and correct copy of an IDWR order
correcting water right transfer no.75147.

17. Attached hereto as Exhibit O is a true and correct copy of an IDWR order
correcting water right transfer no.77576.

18. Attached hereto as Exhibit P is a true and correct copy of an IDWR order
correcting water right transfer no. 80061.
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FURTHER YOUR AFFIANT SAITH NOT

DATED this 29th day of November, 2018

THOMAS J. BUD
STATE OF IDAHO )

:ss

County of Bannock )

Signed or sworn to (or affirmed) before me on this 29th day of November, 20l8,by
Thomas J. Budge.

PUB C IDAH
Commission expires 0

*oTAf;'
Pugr-tc
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EXIIIBIT A

Excerpt from Final Decree In the Matter of General Determination of the Rights to the (Ise
of Surfoce and Ground Vltater in the Bancroft-Lund Area
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fn Lhe Matter of GeneralDetermination of the Righcs Eothe Use ci Surface and
Grounowaier in the BancrofE-Lund.
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iN THE DTSTRICT COIjRT OF THE SIXTH .]UDiCTAI DTSTF.ICT

C-5 ::ii ST.l:= Cf ::-UO :)i -L\iD .?O.i. T::-1= CC-u-Ii-,T: Ct C.r*D.:ECU

Civil no. 29L9

FINAI DECR.EE

R- Keich Higginson, Director of t,he rdaho Departmeni of water
Resources, flred a Mocion for Final Decree on d,..t,1 t. Iqq?_, ,

1992. The moticn cane on for hearj.ng July 2g, tgg|.
Based on the motion and the argumenE, preseneed, aL hearing, the

couru finds and concluoes as follows:
?he Direct,or'e RgForc f or the Bancrof E,-Lund Area was f ileq

November 15, Lggz, fhe court, ent,ered an ord.er Amend.ing Reporc,
which amended Find'ing of FacE No. 14 and conclusions of Law 1G and
18, and anended the lriEt of craims/RighE,s NoE, Reconmend,ed.

IJast chance canal company and uEah power & IrighE, company filed
obj eceions t,o the report

The adjudication staLuce provid,es f,or entry of, parcial decree
of unconeested maeters, entrlf of fql&.hEF i PFF.!i* cec:ees as

"Jil\4tCROFILMEi)

APR I 3 2000

FINAI DECREE, page 1 tiAY i 4 t3g6
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necessary Eo resolve objectr.ons ano final decree incorporating all
parE,ial decrees. Idaho Code 542-L4tz (S) (9) (tO) . A rJlsE, of Ehe

uncontesled Portl-ons of Director's Report has been filed with the
court as required by rdaho code 542-1412(9), and hearing on Ehe

partiar decree of uncontest,ed maE,t,ers is set, for July 29, Lgg2.

A st,ipuration Resorving obJ ecEions of uEah povrer & Light,

Company and LasE, Chance Canal Company has been filed with Ehe court
along with a moEion seeking approval of t,he sElpulacion. Iiearing
on the moE,ion was sec, f or ,July 28, Lgg2, irnnted.iaEely preceding

hearing on partiar decree of unconEested maE,Eers. upon enEry of
Ehe orCe= approving stipulation ehere were no conEesEed matters

remaining t,o be resorved. Therefore, no partiar decrees are
necessary and E,he courE. may Froceed with ent,ry of the finaL decree

compleeing Ehe Bancroft-Lrund adJudicaEion.

TIIEREFORE, IT IS HEREBY AD.IDGED AAID DECREED EhAE:

All rights Eo Ehe use of surface and groundwaE,er f,rom the
Bancro f t - I,,und, Area are as ilescribed, in the Direcuor ' s Report ,

excepE thaE:

1, The Findings of FacE and, concruslons of Law atEached

hereto are substitut,ed for the Findings of Fact, and Conctusions of
Law in the Director,s ReporE.

- 2. List of Claims/Right,s Not, Recorrnended aEtached hereto are

substituLed for Ehe l-,ist of Claims/nights Not, Recornrnend,ed in ehe

Direetor's Report.

DATED thls 
-Eg day of Lx

(/

1d

, L992.

FrNAL DECREE, Pase ao?orrynailp
APP I 3 2000
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Page v

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOB THE COUNTY OF CARIBOU

IN THE MAfiER OF THE GENERAL DETERMINATION
OF THE BIGHTS TO THE USE OF THE SURFACE
AND GROUNDWATERS IN THE BANCROFT-LUND AREA DIRECTOR'S REPORT

INTRODUCTION

The above-antitled causo was initiated under the provisions of ldaho Code 942-1406, by submission of

a potition containing signatures of more than five wat€r users in the Bancroft-Lund Area, requssting that tho

Director of the ldaho Departmont of Water Resources obtain authority to commonco a general adjudication of

ground water rights in the Bancroft-Lund Area.

Pursuant to ldaho code 942-14A7, C. Stephen Allred, Director of the Department of water Resources,

petitionodtho courton Fobruary 11, 1980, for an ordercommencing a genoral detormination ol tho oxisting

rights to the uss of surface and ground watsr wlth polnt of divorsion and place of use within the

Bancroft-Lund Aroa. Orders authorizing the deparrnent to commence an investigation and determination of

the various rights to the use of said wators and joining about 375 landowners and possible water users in
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Page xvii

18. Except for entrios in ttre Listing of Water Rights with a basis of "application'or 'permit', the

surface and ground waters of the Bancroft-Lund Area water system have besn found to havs been

appropriated as described ln the Llsting of Water Rights. The Listing of Watsr Rights generally describos the

watsr rights as of June 16, 1980. However, the status of some rights has changed pursuant to

administrative proceedings completed after June 16, 198O but before January 1, lgg0, and the Listing of

Water Rights describes those rights as they existed upon completion of the administrative proceeding. A

summary of thoso rights is found at pages Page xxiii to page xxv.

Signed tnis 9/f day ot Novembor, 1991.
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HIGGINSON
Director
ldaho Department of Water Rssources

A. LY
Deputy Attorney General
ldaho Department of Water Resources
13O1 Nonh Orchard Street
Statehouse Mail
Boise, ldaho 8372O-9OOO
Tolephone: (2081 327-7908
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EXHIBIT B

Application for Transfer No. 4842
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n loo f}.
i, STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
Page ot Transler No. 4y'('1"

1e]tlt
tt\

3sa/

, i E c E lv EAPPLICATION FOR TRANSFER OF WATER RI.HT
FEB 2 5 20S0

C^scx B*l'|"'"'U' 5u1'
( 2oB ) 4zs-

Jar'
Drfllfrs$Sltl f 'l-L 4,L

Phone

Post Ollice address l?Pf e HT,Y gO BANCROFT ID 83217

A. PURPOSEOFTRANSFER

1. $l Change point ol diversion tr Add diversion point(s) S Change place ol use

B Change nature ol use E Change period ol use E Other

2, Describe the reason for the proposed changes
OF USE

BETTER PRODUCTIVE GROUND ON THE N Etl PLACE

B. DESCRIFTIOI.I OF RIGHT(S} OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature period ol Use(cls/ac-ft) of Use
13-02198 t2/2?/t958 2.88 TRRTGATT0N 4- 15

4- 15r3-07005 5/ 15/ 1969 3.7 4 IRRIGATION
I0,15
l0-15

to

to

to

to
2. Total amount of water being transforred

*3.82

3. Source of water GROUNDt,.JATER

4. Point(s) of Diversion:

5. Lands irrigated or place ol use

cubic feet per second and/or .1 96 5 - acre-teet per annum.

tributary to

Lot Vt Y. 1/c Sec. Twp. Rge County Local name lor diversion

NE NE 14 gs 40E CAR I BOII

Twp Bge Sec
NE% NW% swy4 sE%

TolalgNE% Nw v. sw% sE% NE% NW% swyl sE v. NEy. NW% sw% sE% NE Y. NW 7r sw% sEy.

ss 40F 13

r3

3E x't lq 36 154
"l 4 30 .{O 1q 3g 4n 201

4let l1-rr:, .IUr

IBtr ',
t s.tUl

Total acres 355



Page -? ol Transler No.{r{1
PART 1

6. General lnformation:

a. Description of diversion system WELL AND PUMP TO PIVOTS

b. Are the lands from which you propos€ to transfer the water right subject to any liens, deeds of trust, rngrtgages, or

contracts? 

- 

Yes x No. lf yes, provide a notarized slatemenl from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.

c. Describe the effect on th€ land now irrigated il the plage of use i9 ohanged pursuant to this transfer:

DRY F ARM

d. Remarks;

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that I have examinecl Application for Transler ol water Fights No

And said application is hereby , subjoct lo the tollowing limitations and aonditions:

,19_

ROFILMEO

Witness my hand this day of

APR?1



Page 1 ol r Transfer No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy tor each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1, Right evidenced by:

a. Decreeruo. 13-021 98 Decreedlo FVFPFTT tI sM T Tl-.1

in case or STATF 0F-..I I]AH0-. vs. NFPAI N ANKFPM NFTAI
dated in 

- 

county of

b. License No

c. Claim No.

Fotm \.2U

3. Source of wat6r

4. Dale or priority

5. Water is used for the fol{owing purpose:
2. BB cfs

4F41,

issued by the ldaho Department of Water Resources.

tributary to

4- 15

on file with the ldaho Department of Water Resources.

d. Transler No. which produced this right

2. Attach a copy ol last year's tax notice for the property to which the water right is appurtenant or othof documenls which
show ownership. Label documont as aftachmant A. check appropriate box below:

il Ta* Notice EJ Warranty Deed E Other
AANIINNHATED

am
(cts/ac ft) 0.04 cf s

to'. I,R R IGATION purposes from

purposes lrom

purposes from

to 10_:15

12-31amount for 1- 1 to
{cts/ac-fi)amount- lor
(cts/ac-ft) to

6. Total amount ol water under riSht

7. Point(s) ol Diversion:

cubic feet per second andlor 738 acre-feel per annum

Totalacres ?46

*2. 8g

8. Lands irrigated or place of use:

Lot Y. t/a tA Sec Twp Rge. County Local name lor diversion

SE Nl,J 5 10! 40t CAR I BOU

Twp. Rge Sec,
NE% NW% sw% sE%

TolalrNE% NW% SW% SE v. NE% NW% Sw '/. SE,/' NF% NW v. sw% SE Y. NE% NW% sw% sE v.

9S 40E 51 19 19 3 15 56
10s 40E 5 34 2B 38 34 28 28 190

n ru,Jl )Fn lre,
A PF I .._(a u{t0

9. Describe any other water rights used lor the same purpose as described abovo 13-07 005



Page ot { PART 2 Transfer No. 48_t'2

10. To your knowledge, has any portion ol this water right undergone a period of live or more consecutive years of non-use?

NO ll yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERREO
(ll the entlre rlght is to be changed by the applicant, amit part B and C.)

1. amou lor
(cls/ac-lr)
amount- for
(cfs/sc-lt)
amount- lor 

-

(cls/ac-lt)

2. Point(s) ol Diversion:

3. Lands irrigated or place of use:

C. DESCRIPTION OF UNCHANGED PORTIOH OF RIGHT (omit il thera is no change)

purposes lrom

purposes from

purposes lrom

purposes lrom

purposes lrom

purposes from

Total acres

to

to

to

1 . amou nt 

- 

lor
{cls/ac-fi)
amou lor
(cts/ec-ti)
amoun for
(cts/ac-lt)

2. Poinl(s) of Divsrsion

3. Lancts irrlgal€ct or place of use:

to

io

to

Lot V. Vt Vt Sec. Twp. Rge. County Local name lor diversion

Twp Bge Sec.
NE% NW% sw% sE% TotalrNE Y. NW% SWZ SE% NE% NW% sw% SE !/r NE Yr Nlv % sw% SEX NE% NW Yr SW Yr SE'

Lot U1 Y. u Sec. Twp. Rge. County Local name lor diversion

NE% NWyl STY % sE%Twp. Rge. Sec.
NE% NW 7. SW% S€% NE Y. NW 7r sw% NE% SE Y.SE 7r NW v. SIY tit NEl/. Nw v. swln sE%

Tot.h

N/ lcf{l )FIL .JIEL

'l 1 lnN

Total acras



Page .f of _v Transfer No. ,Jh( L
STATE OF IDAHO

DEPARTTTIENT OF WATER RESOURGES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

A. OESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. DecreeNo. 1 3-07005- .. Decreadto

incaseel .-STATF 0F TnAH0 ue GFPAI N AIKFDM N FT AI

dated in 

- 

county ot

b. License No. issued by th€ ldaho Departmqnt of Water Resources.

c. Clsim No. on file with the ldaho Department of Water Rosources.

d. Transter No. . 
-. 

rruhich produced this right.

2. Attach a copy ol lsst yBar's tax notice lor the property to wnich th€ water right is appurtenent or oth€r documents which
show ownBrship. Label docum6nt as attachment A. Gheck appropriate box below:

6l Tax Notice E warranty Deed El otner
3. Source of water tributary to . _

4.Datsorpriority 5/15/1q69. - -
5. Water i$ Us6d lor ths following purpose:

FVFPFfT SM I TI{

sm6un1 ? 74_.ffe . 1ey JRRIGATT0N
(cls/ac-ft)
amount- lor
(cts/ac-fi)
a for

purposes from

purposes from

purposes lrom

to

to

to

1n- 1

(cfs/ac-tt)

6. Total arnount ol water under righl ---tiJ-AE- cubic feet per second and/or 10 F 6 acre-feet p€r annum.

7. Point(s) of Diversion:

8. Lands irrigated or place ol use:

Total acr6s

13-02198

Lot U. u th Sec. Twp. Rge' County Local name for diversion

Qtr l\.1 l^t 1nc /lnr AADIDNII

NE Vr NW% sw% sE%Twp Rge Sec.
NE% NW Yr sw% sE% NE% NW vr SW Yr sE% NE% NW% sw% SE% NE% NW% sw v. sE%

Tolalr

0c, anF
"? 15 21 3 2n 60

,{*lnq anE 4 '?tt 29. 1q 4n 4n 35 37 2t 4 292
I t2 ? t4

,l lrcF

l Drr )

9, Describe any other water rights used for the same purpose as described above

7q,,



Page A ol PART 2 Transfer No.lxQ
10. To your knowledge, has any portion of this water right undergone a period ol five or more consscutive years of non-use?

- 
N0 tf yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFEBRED
(ll the entire rlghl ls to be changed by thd applicant, omit part B and C.)

1. amou for purposes lrom 

-to -

(cfs/ac-fi)
amou lor to
(cls/ac-lt)

purposes lrom

purposes lrom

purposes lrom

purposes lrom

purposes from

Total acres

amoun lor to
(cfs/ac-ft) i

2. Point(s) ol Diversion:

3. Lands irrigat€d or place of use:

C. DESCRIPTION OF UNCHANGED pORTlOt{ OF RIGHT (omit if there is no change)

1. amoun lor
(cfs/ac-ft)
arnount-
(cls/ac-fl)
amou
(cls/ac-11)

2. Point(s) of Diversion;

3. Lands irrigated or place ol use;

for

lor

to

to

to

Lot Vt Vt Yl Sec. Twp. Rge. Counly Local name for diversion

Twp. Fge. Sec.
NE% NW% sw% sE%

TotalrNE% NW% sw% SE /r NE% NW'/r sw% sE% NE Yr NW% sw% sE% NE'/r NW 7r sw% sE '/

Lot Y. Vt Vl Sec. Twp. RgE. County Local namo for diversion

Twp Bge Sec,
NE% NTY % slu % sE%

Totalr
NE% NW 7r SW 7r sE!/ NE /r NW'/r SW Vr S€% NE 7r NW t/r SW Vr SEK NE% NWt/r swy. sE%

.(-$
N v' 1\ts

c\F{
fr

Total acres
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Transter no,6-/-2_

STATE OF IDAHO
OEPARTIIENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
bAbr 6

a lr''/ ..-'_:. .. l

c
=R_

d66

\
\.. i"., -{$

56ql a
l{r

N\s- /

.l

'j

;l

.. -...i- ,.-..'-=

i

''\

_r

p

a\

i

st+

I

57AAT

5( 3

r
SCALE: 2 inches egual 1 mite. Draw ptan in ink.

-).\



Page f olt"

B. CHANGES IN NATURE OF USE

1 New Nature o_t Use

Tnnsler No.fiIrf*
PART 3

Amount
(c-il-slac+t)

Flgyrs/days/yea,r Period ol Use

to-

2, Quantity and quality ol return flows and location ol dlscharge:

3. Describe stfects on other tvater uses resulting from the proposed chang€

I hereby assert that. no one will be injured by such change and that the change do€E not constitute an enlargement in use

of the original right, The information contained in this application is true to the best of my knowledge.

I understand that any willlul misrepresentations made in this application may result in voiding its approval.

'IORGENSEN

ry (Signature ot Applicant)

Subscribed and sworn to belore me this day of , le 96-.

(Notary Public)

My commission expires 3/5/e8

FOR DEPARTMENT USE ONLY
Transfer contains pages and attaahrnents

Received by t^) 5]an lq r' Protest filed by4r
Prelim. check by Fee

Receipted by

Published in

d+ tg(

Copies of protest forwarded by

Hearing held by DatePub. dates

of transfer senl to lien holder

on {, '3oL 
Recommended lor E approval tr denial

MtcFoi'i"*f 
i'i'';

,itfs" I i ?$ss

rec'd.

copy

by



AJ5808rP
(o-26)

Hater Right lrrrber - 13-02005

+--- Lastllam-----+
*** c - cuRREltT oIIER ***
SflITR

+--PriorityDate--+
ort15I196f)

.. IDAIIO DEPART'IEIIT OF I'^IER RESdJRCES
ADJ@rcAiibij'-iiiiis'pnmr READ'rc REproRr 1o/31tvt 08:4e:05

Page I
Prefix Translation: gATER. RIGHT Otd (D) t{rrrber _

+-Firstllam--+ + -Address ___-_-+

EVERETT II

+---Region
I5 EASTERT

*--- Stage
L - LICEIISE

---+

1 - 1670 TURIER RDz-
3-
city- GMCE
Phone - eO8-000-0000

state- tD zip- 83241

+ Status----++
o

J s\{
IL\
O *.rSs

Eq

+'-- Source--:-- ---+
GRruIDHATER

+---
THn Rne sec rrsct Lot RFr,s 

- 
;;fft"t 

of $iversion - 
or""oion ;;- 

- - - - +

40E10s 5 sE ilt ("9' CIRIBUJ

+---
code oescription p".ioai.*-';::iJ" 'oi"".ii."-*i."--o*""*,"n'uo,il b----+
01 - rrRtcATtort urE 1On5 3.740 1056.00

+-TqtalDiv'Rate-+ +'TotstDiv'vokme-+ +-rotalDiv.capacrty-+ +-Totsr.cmsurptive,u'c-+ +-xrausage-+3.740 1056.m 
eslte'Llz - Y T - rqlat 

"' *0.0
+--- rrni Rns sec Trect .oi 

- -oi.lj"* 
"1"::. ------+Descriptioo Coqrty

09s
09s
09s
09S
10s
10s
l0s
t0s
tos
l0s
t0s
l0s
r0s
l0s

Tstal Acres: 352.0
+ - - Divercion lleans -

+ - - llon-lrrigation Use -

+ - - Other Rights for sanE use - l3-0219g

$J Ss
sE s9
SIT SE
SE SE
llE ilE
NY IIE
$J TE
SE XE
TE flg
ilU ltu
s9 ilu
SE flg
IIU SE
slt sE

12
t2
32
32

5
5
5
5
5
5
5
5
5
5

40E
40E
40E
40E
40E
40E
40E
408
tffi,
40E
40E
AAE
40E
40E

1

2

3
4

16.0
21.0
3.0

20-0
3r.0
34.0
28.A
19.0
40.0
40.0
36.0
37.O
21.0
4-0

01 tRRtcAltoil
01 IRRIGATIOI
01 IRRIGATIOII
01 IR,R,IGAIIOI
01 trRtcATrol
01 IRRICAIIOII
01 IRRIGATIOil
01 rRn!cATtoil
01 IRRIGATI(}T
01 INR,IGATIOH
01 lRRlGATtolt
01 rRRlcATtOt
01 IRRIGATIOII
01 IRRIGATIOH

(8,
(4,
(29t
(29)
(29)
(8,
<Et
129,
(29)
(29,
129,
(29)
(29)
(29'

CARIB{IJ
CIRIEIil
CAR,IBil
CARIB(I'
CARIB{I'
CARIS(U
CARIB(I,J
CARIB(rJ
CARIB(U
eARrsu,
CARIECIJ
CARIBTIJ
CARIS(U
cARtSa,



AJ5808[P
((D-26)

lJater right nurber - 13-07005

IDAHO DEPARIIIEIIT OF UATEN RESqJRCES
ADJI,I'ICITTOII CLAIIIS PROF READIIIG REPORT

Prcfix Translation: 9ATER RIGHT

1tnll% 8:49l%
Page 2

+--- 'rre-uxinn-;;t;r; 
R rE-o;;rff**iH uroin-rnri *,*i i*o *,nri

15-02198 SHALL ltOT EXCEED 5-82 cFs_
THE IIAXIn,| C(IIBTXED IRRIGATED LAXD UTDER, TI{!S RIGIIT ATD NTGHT
1:I-02198 sHrLL XOT EXCEED 355 ACRES.
THIS RIGHT SHET CqBIXED SITI{ Aff OTIIER RIGIITS SHALL IIOT EXCEED A
DIVERSIil NATE OF O.O2 CFS PER ACRE, A DIVERSIOfl AIOJIIT OF 5.0
AFY PER ICRE, ltoR A voLtltE oF coltstfipTrvE usE oF 2.5 AFy pER
ACRE.

+ - - - - DecreePtaintiff + +----DecreeDeferdant +

+ - - Audit Fietds - OZll?I9A sRB t0/?9/r91 st+ u 71lZZl91 cpSHAy 0l/29l95 pOsT-sTn

+ -CqtnEnts- -
llo Cqrents Fourd

+ ' - - - - Adjidication Rights Dates ard Flags Area

i--+

+-'- ---Otdllstertightlltnbers ------+
l{o 0[d llater Rigftt llurbers fourd.

+--- ---Corditimsof lpproval.--- ----+
No Conditions of Approval forrd.

s
Srs\

q
Cl-q

owa
J
t
o
c,o
\

+ - Decree Date - +
00/00/0000

2919

+

Court Report Filing
Objection Filed Date
Resporse Fited Dste
Ctaim Received Date
Proof Uue Dqte
Licensed Date
Claim Tape Error Flg
Fee Exenpt Flag

Fietd lnspection ilade
Fiel.d lnspcction Flag
Verified Date
Last lnlelrded Dste
Proof llade Date
Receipt lluber
POJ 0*nerehip Flag
llsrE Comector

- 00/00/0000

- 00/00/0000
- 00/00/0000
- 00/00./0000
- xfixxxn.Y

00/00/0000
00/00/m00
00/00/m00
00/00/0000
00/00/0000
00/00/0000

Civit Case llurber
Otd Case llurber
Old Judicial. District
Tcmorary Right - P

llater District -
federat./State lndicatot - S
Presuption Flag
llotice of Error F[ag



l,r5808ltP
(oD.Ui,

ljatcr Right [r.nter - 1f-02i96

*ir c - cunRElT olllER *rr
sillTH

+--PriorityDate--+
1zt?2t1958

EVERETT IJ

+---Region
15 EAsrERil

1 . 1670 TURHER RD2-
3-
city- GRACE
Phore - 208-000-m00

+--- Stage ---+
L . TICEIISE

2.880
0.040

st.te- rD zip- gil421

IDIHO DEPART'IEIII OF UATER RESCI,RCES
ADJUDICATIOII CLAI}IS PRMF READTIIG REPORT

1il31l% 08:48:29
Page 1

Prefix Translation! UATER RicHT otd (D) ilrrrber -

+-Firstllaue--+ + -Address --._-_+

+

f29, CAR,IBCIJ

01115 1otlj
01./01 tzttl

19.0
19.0
5.0

1t.0
34.0
28-0
38.0
34.0
28.0
28.0

246.0

+"- Status----+
+-'- Source- -t,+

GRCI'IIDI{ATER

10s 40E sE lH

OI . IRRTG^TTOH
45 - ostEsTrc

09S
09s
09s
09s
10s
t0s
10s
'l0s
10s
10s

Total Acres:

+ - - Diversion lleans -

+ - - ]lon-Irrigation Use - DOIIESTIC, .l H(tE

+ - - other Rights for Ssm Use - 1j-07005

+--- -__pointofDlversionTm Rns sec Tract Lot RFtg conty Divereion [arc - - - - ' - +

5

+---
code Des*iption p*.ioo i.*- 'rTl"l"io oivereion Rate Diversion Votwe

738_00
1 -20

+ - Tota[ Dlv. Rate - + +- Totat Div. Volrme -+ +_ Tota] Div.Gapacity- +2.880 238.00

+--- placeofuse
Trn Rng Sec Tract Lot Acnes Cod;

+ - Total Consurptive Use - +
615.0

+-KlUs6ge-+

Description County

StJ SU
sE su
sg sE
SE SE
tH ltE
sn flE
llE xtt
ilt ltg
s9 tty
sE illt

32
32
32
32

5
5
5
5

5
5

40E
40E
40E
40E
40E
4W
40E
40E
40E
40E

01 IRRICATtofl
0l tRRtc TIOX
01 IRNIGATIOI
OI IR,RIGATIOil
01 IRRIGATIfl
01 IRRIGATICII
01 IR,RIGATIOI
01 IRRIGATIOII
01 IRRIGATIOI
01 IRRTGATIO}I

$RIBCU
CARIBOJ
clRl8Cl,
CTRIE(U
CTRIB(U
CARIBqJ
crnlSot
c ntB(U
C,IRIBflJ
CANIBqJ

(29)
(at
(29)
(4,
(29)
(4,
(n,
(29)
(29)
t29,



AJ5808XP
((Il-26)

gater right nlrlber - 13-02198

IDAHO DEPARTHEIIT OF VATER RESUJRCES
ADJI.DICATIOII CLAIIIS PRMF READIIIG REPORT

Prefix Translation: U TER RIGHI

TIIE }IAXIIII'' C(}IEIIIED NTTE OF DIYERSTOX LNDER THIS RIGHT AflD RIGIIT
ll-07lr0:i SHALL r0r EXCEED 3.E2 cFs.
THE IIfiIIII'III CSIBIIIED IRRIGATED LATD UIIDER THIS RTGHT AXD RT6HT
13-07005 snALL [0T EXCEED 355 ACRES.
THIS RIGTI UflEII CO{BI}IED SIT'I ATY OTHER RIGIITS SIIALL }IOT EXCEO A
DMRStolt RiTE Or 0.02 CtS pER ACRE, t DMnsroil $n lr oF 3.0
IFY PEn ACRE, ilon A VOLT.FIE OF CoilSlfipTM USE OF 2,5 AFy pER ACRE

tlo old taater Right tlurbers fourd-

lAF1nS O8=19=OZ
Page 2

+

+

+

+ - Decree Date - +
00/00/0000

+

?919

+r-- __-Remarks

+--- ---0l,dllaterRiEhttufiers

+--- ---Corditionsoflpproval CIEgee3
-J\l
L ,.\o.\
8F

llo corditions of tpproval fourd

+----DecreePlaintiff I +----DecreeDefendant +

+ ' - Audit Fiel,ds - 02112t90 SRBA 02/22190 PEPPERSA $tAD1 sH u 11t27191 cpsHAr. 03/29195 posT-sID

+ -ComFnts-
ilo Gomrnts to(d

+- - - - - AdjrdicationRightsDates€ndFtagsArea - - - +

Court Report Fi[ing
objection Fi ted Date
Response Fited Date
Cl6in Receiv€d Date
Proof Due Date
Licensed Date
Clains Tape Error Flg -
Fee Erermt Flag

Fie[d Inspection trlade
Field lhspection Ftag
Verified Date
Last lnEnded Date
Proof Hade Date
Receipt tlr.lber
Pdl o*rership Ftag
llille Gomector

Civf I Case llu$er
Old Case llurber
Ol,d Jndiciel District
Tenporary Right
gater District
Federrl/State Indicator
Presuption Fl6g
llotice of Error Flag

00/00/0000
00/00/0000
00./00/0000
00/00/0000
00/00/0000
00/00/0000

- 00/00/0000

- 00/00/0000
- 00/00/0000
- 00,/00/0000
- x9q9wg
-Y

P

s



CARIEOU COUHTY 1995 PROPER
I,IAKE CHECT{ PAYABLE TO:

TY TAX NOTICE
COBE AREA 15 PARCEL NU}TBER' RL '3541 0DIA}IE C. T{EAOS, TAX COLLECTOR

P.0. BOX 507
s00A sPRIileS, [D A3276
t e08 ) s47-37?,6

tt/hv
}IARKET VALUE HOT,IESTEAD T{ET VALUE

6, 059 0 6, 059

JORgEt'lSEt{, TERRY C ETAL
t9e8 oLD H$Y 30
BAI{SROFT, ID g3E1?

Ella,sHl./4, st{t/4sHt/4, 1e0 Ac
sEc 33 T gS-R 40 E

*TAXIilG DTSTRICT* *+RATE:I i*ATIOUNT**
couNTY .s397oE9N 3a. ?r
scHooL DIST rlr4
Tt Ri{ER CEr't.
ERACE LIBRARY

.6?tsa43'{

.D341Al9N

.050a90€z

3?
e
4
€
6\,,

O
IU
.c
.J
rroc-(J

F

66
tt
o5

^r-q---
e-qd

* **
PLEASE READ BOTH FRONTAND BACK

PAYMENTS RECEIVED WITH A DELINOUENCYWILL BE
APPLIEDTO THE OLDEST DELINOUENT YEAR,

TO AVOIO LATE CHARGES, PAYMENTS MUST BE
NECEIVED OB POSTMARKED BYTHE DUE DATE.

KEEPTOP PORTION FORYOUR RECORDS.
PEHSONAL CHECKS ARE YOUR RECEIPT

SUBJECT TO BANK CLEARANCE,

FoR pRopER c*Eorr rH,s .?fi11JJ::'53*,;f'",:*ll*rrt 
t t t

pERSOilAL CHECKS ARE SUBJECT TO BAilr( CLEARAtCa 
1 g g 5

r9
JORCENSEH, TERRY C ETAL RL 354t0
l9e8 oLD HIJY 30

L?46369171

n.?t nn
HfrIF

TOTAL TAX,/SPECIALS
-CIRCUIT BREAKER
-PREPA?||E||T OIil
IIET TAX/SPEC OUE

?s.53

?5.53

tt.76 fllt

AT ?HE 
'IORTH 

OF THE COURTHOUSE IS AN ELEVATOR AIID

Tit
at
$I
csl
r0I

lir
PHI

ilfi
otrT
IllT

r$ rfit
llfi.f Pm

$fi
f,BI
IOI

7!t_$

S i HAhIDICAPPF-D PERSONS



T.IAKE CHECK PAYAELE TO:
DIANE C. I{EADS, TAX COLL€
P.O. BOX 50?
SODA SPRIN€S, ID g3E?6
(e081 54?-3?a6

TIIARI(ET VALUE

85,6?6

CfiRI'EOU COUNTY 1995 PRDPERTY TAX NOTICE

croR 
coDE AREA 15

HOIIESTEAD NET VALUE ,."h

0 26 ,676

?0s97. t 43.95 Iss4rx r es.er I7819'1 9.e8 I?saa'A r rE*. 
$

,.{ ll

=t 
g-'l

f

JORSEHSEN, TERRY C ETAL
r9e8 oLD H$Y 30
BANCROFT, ID 83EI?

*TAXITIg DISTRICT* t.R
couNTY .539
$cH00L DrsT *14 ,6a1
TURHER CE}I- .034
CNACE LIBEARY . O5O

gl/? st/? t60 AC. SEC 3a
T gS-R 40 E

1.'11+ '::jjt.i'i.. ii' .,r..1* ; ,-11r

'' .gl

rr. :pitslj
TOTAL TAX/SPECIALS
-CIRCUIT SREAHER
-PREPAYIIEHT O}I
NET TAX,/SPEC DUE

e4636s97

168.?l nr.t ril

::!:t +

** **
PLEASE READ BOTH FRONT AND BACK

PAYMENTS RECETVED WTH A DEUNQUENCY W[ BE
APPUED TO THE OLDEST DELINQUENT YEAR.

TO AVOID IATE CHAHGES, PAYMEITTS MUST BE
REcEtvED oR posrMnRreo ev rHr oue DniE.

KEEP TOP PORTION FOR YOUR RECOBDS.
PERSONAL CHECKS ABE YOUR RECEIPT

SUBIECT TO BANK CI FAFANCE.

tgt
$il
C1BI

rgt

z1E lil
lil.t FIn

ilT
CIBT

,ilI

lsT lit ltt.zt
Hil.f pnt

ilt
c08I
r0t

AT THE NORTH OF THE COURTHOUSE IS AN ELEVATOF AHD
FARXINS FOR SET{IOR CITIZEITI-q * HAHNICAPPEN PEFSOHS

FoR pRopEB cBEDn THts sruB MUsr BE REruRNED wrH pAyrrENT IpEBSoMLcHEcKSARESURJBoTToBANKcLEA**"=l 
ggS Irs I



UIANE C. I'IEADS, TAX COLLECTOR
P.O. BOX 50?
SODA SPRIHGS, ID 93A76(eoBl 54?-37e5

JOR6EHSEIII, TERRY C ETAL
19eg oLo H[rY 30
BAT{CEOFT, ID 8fA1 ?

LOTS e-3-4, EtleNlttl{, sulf4
NEt./4 ?45 AC.
sEc 4 T1 0S R40E

"rh 
..ttb/t l -r rnnrecL NUFEIt(

RL ',36560

-w17

IIARKET VALUE HOIIESTEAD HET VALUE

38,675 0 38 
' 6?5

,

*TAXING DI$TRICT+ **RATE.| I*AIIOUT{T+'
c0ur{TY 5327A89.A ?0A.73
scH60L DrsT tlt 4 .6215943y. ?40.40
TURHER f,Elt. .0247819iA t 3. 45
GRACE LIBRARY . O5OE9O8Z 19.45

I -c=
Eet
\<

q
a-q

o_ru
ls<'

fI.c
OC
(r'

5
TOTAL TAX/SPEGIALS
*CIRCUIT BEEAXER
-PFEPAYllEtrlT Ot{
I{€T TAX./SPEC OUE

1 ."4636592, 48e. 03

4ga. 03l''.*-,::*
PLEASE READ BOTH FRONTAND BACK

PAYMENTS RECEIVED WTH A DELINOUENCY wlLL BE
APPUED TO Tl{E OLDEST DELINOUENT YEAR.

TO AVOID LATE CI-IARGES, PAYMENTS MUST BE
REGEIVED OB PO$TI'AHKED BYTHE DUE DATE.

KEEP TOP POFIT]ON FOR YOUR RECOBDS.

PERSONAL CHECKS AHE YOUR RECEIPT
SU&'ECT TO BANK CLEARANCE,

FoF paopE' cn="" o* Jr,*ltlT:"fro*.€E* r oR 
ENc 

r r r
PERSONAL GHECKS ARE SUBJECT TO BANK CLEAFA""a 

I g g5
t5

JORcEHSEN, TERRY C ETAL RL 36560
1 9E8 OLD HUY 30
BAT{CROFT, ID g3EI ?

?ll.0t rlll

AT THE NORTH OF THE COURTHOU$E IS AH ELEVATOR AND

ri8
fElt
ilI
c0fiT

IllI

rs't ril m.a, zfr ril
nilf ftI mr P$tilr In

CIBI CIFI
rOI TOT

{81.dJ

zND HALFTAX

* }IANI}ICAPPET} PERSOHS



}IAKE CHECH PAYABLE TO:
FIAI{E C- 

'.IEADS, 
TAX COLLECTOR

P.O. BOX 50?
$ODA SPRISIES, ID 83A75
(4081 54?-3?A5

JORfiENSEN, TERRY C ETAL
1 988 OLD HUY 30
EAHCROFT, ID 83917

nl /?| NI./e$Et /4, Strl./4gEI./4.
445.50 AC. SEC 5 T10S R40E

CARIBOU COUNTY T995 PROFERTY TAX NOTICE
CODE AREA 15

f,J*
,/

TIAPI{ET VALUE I{OI.IESTEAO hIET VALUE

446,573 0 ae6,5?3

PARCEL T{U}IBER

" RL "36570

*TAXIN6 DI$TRICT* *|.RATE* r*AilOUNTT*
couNTY .539?0892 1?P?.93
$clrooL DIST *r 4 . 6et 58431( t 408. 34
TURiIER CEt4. .0347A19r, 79. 8t
GRACE LIERARY .0s0e9082 I t3.95
TV TRANSLATOR
LAilOFILL

t ."4636592

t5. 00
65. 00

ca
e'A\,- -

q
6."
cq

e,903 - 93

': "l
UJs

-Jlr
o
&()
5

TOTAL TAXISFEGIALS
.CIRCUIT EREAI(ER
-PREPAY}IET{T ON
HET TAX/SPEC DUE

e, 903 . 93

*
PLEASE READ BOTH FRONTA]ID BACK

PAYMENTS RECEIVED IVTTH A DEUNOUENCY WLL BE
APPLIED TO fiE OLDEST DELINOUENT YEAR.

TOAVOID LATE CHABGES, PAYUENTS MUSTBE
RECETVED OR POSTI'ARKED BY THE DUE DATE.

KEEPTOP POFTION FOR YOUH HECORDS.

PEBSONAI- CHECKS ABE YOUR RECEIPT
SUB.JECT TO BANK CLEAHANCE.

nfi
Pgt
lilt
f,Hr
TOI

t,q'l.f, zilt til t,$1-t6 ttt-|.
lil_F Pflt

ffi
ffit
IllT

r3t Ttt
MLT Ptil

ilI
fffr
Tfi

2,90tr.93

AT THE T{ORTI{ OF THE COURTHOUSE IS AN ELEVATOR *ND

FoRpBopERcRED'r*".?.llTJS:"fr*."T,*1:*r-lttIzTHs 
t t{aNDrcapFED PF*soir's

eERSoMLcHEcKSARESUBJEcTToBANKcLEA**"al 
9gs I

JOR€EIISEN, TERRY C ETAL RL 365?15 It i4- ^r



EXHIBIT C

Notice of Publication of Transfer 4842

AFFIDAVIT OF THOMAS J. BLIDGE- Exhibit C



RECEIVED
JUt 1 5 1996

,r.oun*ffi ,$lfl,5f 
*nuttt'

PUBLIC NOTICE

First Time Pubtished

NOTICE OFPROPOSED
CHANGEOFA WATERRIGHT

NO.4842
Notice is hereby given rhar

Jorgensen Brothers c/o Terry &
Keith Jorgensen, lglg Old
Highway 30, Bancrofr, ID g3217
has applied to the Department of
Water Resources m change point of
diversion and place of use of the
waters of a groundwater source,
The righr sought to be, changed is
evidenced by a decree and recorded
as follows:

Decree No. 13-02198 decreed to
Everetr W. Smirh in casc of State of
Idaho vs. Gerald Ackerman et al
Source; groundwater Amount:
2.88 cfs Prioriry: tl/Zzttgig
Point(s) of Diversion: SENW, SEC
5, T10S, R40E, Caribou County.

The wabr is used for irrigation
from 04/15 ro l0l15 within rhe
Sl/2Slp, SEC 32, T09S; NENE,
swNE, t{wl/ , sEc 5, Tl0s,
R4OE, B.M.

Decree No. 13-07005 decrced to
Everett W. Smith in case of State ot
Idaho vs. Gerald Ackerman et al
Source: groundwater, Amount:
3.74 ,cfs Priority: 05/t1lt969
Point(s) of Diversitrn: SENW, SEC
5, T10S, R4OE, Caribou County.

The water is used for inigation
from 04/15 ro t0/15 wirhin rhc
Sl/2S12, SEC 32, T09S; Nl/2,
wlzsE, sEc 5, Tl0s, R40E, B.M.

TO BE CHANCED AS
FOLLOWS:

The water will be diverted from
thE NENE, SEC 14, TO9S, R4OE,
Caribou County and used to irrigate
355 acres within rhe lIW, SEC t3,
NENE, SI2NE, W12NW, SENW,
sEc 14, T0gs, R40E, B.M.

Any protests against approval of
fte proposcd change must be filcd
with the Idaho Departmenr of
Water Resources, 900 N. Skyline
Dr., Idaho Falls, ID 834V2, rogerher
with a protest fec of $25 on or
before June 24,1996. The
protestant must also send a copy of
the protest 6 the applicant.

(s) KARLJ. DREHER
Director

Published in the Caribou Counry
Sun on June6 and 13, 1996.

Affidovit of

Puhlicotion

County of Caribou
Statc of Idaho

)j ss

Mark Steele
bcing first duly sworn on his
oath, states:

That he is Publisher
of the Caribou County Sun, a
newspaper of general circula.
tion in Caribr:u County, Idahr.r,
published weekly at Soda
Springs in said County that said
newspaper has been published
in said County uninterruptedly
and continuously for over sev-
enty-cight consecutive weeks,
prior to tho first publication o!
the annexed notice on advertise.
ment;

fhat the annexed notice was
published as per clipping at.
tached in the regular and entire
cdition of said newspaper and
not in any supplement thereof

lur 2 successive weekly
issues theleof, the date of the
first publication being the

6rh day of

.Trn , 1e_95_

The date of the last publication

beins thc 13-f h- day of

June lejg
gr$;"28-Lhdayof Jrrne

intheyearol 1996 6"1q..

nre, a Notary Public. Sreraonally
appeared

f F.f' ..
l- '-' '

..- . ''' t': ^.{rrt'/r/
kno*n rir identified to rne to be the
person whose name subscribcd to
the within instrunrent. and being
by me lirst duly sworn, declarerl
that the $talenr{:nts therein are
true, an<I acknowledged to me that
he executed the .qarne.

{ { ,t ".,t., )f , 1,, /:
Notiry Pr'lblic for Idaho

Reeiding at ltds Springs, Idnho
My commiaeion expircs:

j/rc.+or,

".L'IF-



EXHIBIT D

Protest filed by Neibaur Farm Enterprises against Transfer 4842

AFFIDAVIT OF THOMAS J. BLIDGE - Exhibit D



3/s6 '; sTATEOFIDAHO i REOE,VED
DEPARTMENT oF WATER RESOURGES JIJN Z + ,996

ro n e a protest w th :il :i.::,:::: :il, 42.203A Hh*d,r,+h:;, ..,
42-224,ldaho Code. The department will also accept a timely protest not compteted on this form if it contatns the same
information.

1. Matter being 4v
2. Name of protestant er hA

3. Protestant's representative for service (lf different than protestant)

5

o

G$\-

4. Service mailing address 0- 6avror 8V

Service telephone no. (zcr\ q 64a-1tLv

Basis of protest (including statement of facts and law upon which the protest is based)

{t q(r

(additional pages may be aftached to describe the nature prctest)

7. What would resolve your protest? AeLyo,tE A.Daltcrf,Lou + LlnaxcA*n
tSltw

tl

I hereby, acknowledge that if l, or my designated representative, fails to appear at any regularly
scheduled conference or hearing in the matter of which I have been notified at the address above, the
depafiment may issue a notice of proposed default against me in this matter for failure to appear. I also
verify that I have served a copy of this protest upon the applicant.

signed ,n', 4tlLh= day of -..l.\Wg.

Nh)oa,ttr Fa,rnr'. E{\tx{rv-ts€

d-

rc:ub

PR,OTESTANT

(

PR S REPRESENTATIVE

NPR 
?1 ?sst



A protestant is required to timely file a protest with the department together with a $25.00 piotest
fee for each application being protested in order for the protestani to be considered a full party by the
department. ln addition, the department's Rule of Procedure, IDAPA 37.01.01203, requires a protestant
to send a copy of a protest to the applicant.

NOTE:

INSTRUCTIONS

1. The matter being protested must be clearly identified. A typical matter is identified by the
application number such as 'Application for Permit No. _ in the name of " or
'Application for Transfer No. in the name of _."
2. Show the name of the protestant. Only one (1) protestant may be shown per protest form. lf this
protest form is signed by more than one person, the hearing officer will consider the first signer as the
official protestant and the representative for service of documents.

3, lf the protestant is represented by an attorney or other authorized representative, show the
representative's name. The department then will serve documents on the representative and upon the
protestant if specifically requested.

4. Show the address where the departrnent is to serve the documents. This should be the address
of the authorized representative unless the protestant does not designate a representative.

5. Show the telephone number of the authorized representative unless the protestant does not
designate a service representative.

6. Specifically describe the nature of the protest.

7. Describe the relief being sought by the protestant.

FOR DEPARTMENT USE ONLY

Received by /I,it Date C-l.\{C Time S: oo

$25.00 fee Receipted by # EOZ?\qL Date 6-Qq^1(

MICROFILMED

APR 2 7 2000



EXHIBIT E

Letter Neibaur Farm Enterprises withdrawing its protest against Transfer 4842

AFFIDAVIT OF THOMAS J. BUDGE - Exhibit E



State of ldaho
DEPARTMENT OF WATER RESOURCES
1301North Orchard Street, P.O. Box 83720, Boise, Idaho 83720.0098
Phone: (208) 327-7940 FAX: (208) 327-7866

April2l,2000

DIRK KEi}IPTHORNE
covERfioR

KARL J. DREHER
DIRECTOR

Chad B. Neibaur
Neibaur Farm Enterpri ses

1550 Central Rd
Bancroft, TD 83217

RE: Protest against Transfer 4842
Rights 13-02198 & 13-07005

Dear Mr. Neibaur:

The department acknowledges the withdrawal of your protest against Application for
Transfer 4842 in the name of Jorgensen Brothers that proposes a change to water rights
13-02198 and 13-07005, The application will now proceed through normal review and
processing.

Sincerely,

,e.nolnj &nV
Pamela S. Skaggs
Sr. Water Resource Agent

MICROFILMED

APn 2 t Z0tl8

tr, 1,6 of ?rotast t-^-rit{'clrar..r,,! 
'e".t 

to Rto., A,Lc.rst+' q-11-;'6-76G4



Meyers, Thomsen & Larson, PLLP
Attorneys at Law

iisl-rElVr-U

APR 2 t 20m

iltnn{:rto't 6; 9,161ef HeSOUIUcS

M. Jay Meyers Steven A. Thomsen A. Bruce Larson

Pocatello office

300 North Seventh Avenur
P.O. Box 4747
Pocatello, lD fxl2os
Telaphone: (2OB) 233-41 21
Facslmil e (2o8, 733-. 41 7 4

A. Bruce Larson

April2l, 2000

*'Soda Springs Office*

241 South Maln Street
P.O. Box 608
Soda Sprlngs, lO 83276
Telephone: (208) 547t1 86
Facslmife (2OAlil7-z.S7

L. Glen Saxton
Chie{, Water Allocation Bureau
Department of Water Resouroes
P.O. Box 83720
Boise, ID 83720-0098

RE: Application.far Tranqfer No- 4842

Dear Mr. Saxton:

This letter is to advise you that due to Neibaur Farm Enterprises withdrawal of their protest of the
above referenced transfer, a copy of the letter sent to Harold Jones by Neibaur Farm Enterprises
is attached. The letter effeotually resolves the protest. However, in the event the letter does
not resolve the protest please schedule the matter for hearing per the Order Granting Petition for
Reconsideration.
very

-l/2/'OA ./t?LlU?d -
6'--F-

Attorney for Jorgensen Brothers

:pc
c: Harold Jones

Np
i-r{-
tf'q%fr



ztl27gg 13:13
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March 31,

idaho Dept.

Dear Sirs:

I uas
('1842). We
advcrtised

LOw

g8 77 IDWR EASTERN

4842

the Jorgensens conccrning their pending water kansfer
Enierprises) protestcd the trander qfied it was originally

PAGE A2

RECEtVEb
APR 1 1 ZOOJ

leDe3tmadt o? Wrtsr Ro$uroar' 
Eastsrn Regtba

RE:

by

followrpg concelns:

in a short watcr area (see attached map) and we felt that

afi!4.

for

We
w
Put

Iloyds if sanctioned by the IDWR could affect us directly

We
oD.

to theirrequested site woldd put furtherpressurc on our

who is already threateniug to call for his watcr (see map
were conccrned that rclocating the Jorgenserr weil would
the Lloyd rvell and fiuther sxacarbate tlre situation. A call

I
ti
t-1

T}

f,
oc
+
.'U

,,

3. We
that

Tte aborru are
place some of
diffiqdtyitr
thcm
transfer No.
mqnifest in

NeibaurFarm

about across-bariu transfer (Basin 13 to Basin 29) and what
the futurc of oru basif, 29 wells.

. Howeva, we understand thc deste of the Jorgcusens to
rssi estatc into potato p'roduction and wc also reoognize their

of obtaining thcir full water rigbt. We also do not wish
Tbenrforc"we.

rcquesi be
calls ageinst orr juaior wells rcver be considered.

,i

1

'I

!l
'.i
ll

ri

I
I
I
I

I
l
I,
lr
i.

1

t
L
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EXHIBIT F

IDWR Order Approving Transfer 4842

AFFIDAVIT OF THOMAS J. BLIDGE- ExhibitF



State of ldaho
DEPARTMENT OF WATER RESOURCES
l30l North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

April 24, 2000

DBA JORGENSEN BROTHERS
TERRY C JORGENSEN ET UX
KETTH C JORGENSEN ET UX
1928 OLD HWY 30
BANCROFT ID 83217

I)IRK K!:}IPII.IT}R\$
(;oYltl{\()R

K,rllr. J, I)REtIIiR
llrR ti(:Il) R

l^
l)

RE: TRANSFER OF WATER RIGHTS 29-OAZ4A/29-0gZ4]- (Transfer 4B4Zj

Dear WaEer Right Ho1der(s):

Enclosed is the copy of your approved Transfer of water Right,s forthe abowe referenced wat,er rights (Transfer 4g4Z) . please be sure tothorolrghly read the Conditioni and Remarks Listed on the t,ransfer.Also, _please be advised that the accompanying transfer approvalshoulrf be considered and t.reated as an-prellntnary order of thedeparf.ment issued pursuanc, to seccion 61 -s243, ldiho cooe. Enclosedare inscructions_ for responding to Prelininary ord.ers if you are indisag:reement wiLh the approved transfer.
Please note that as of .Iu1y 1, 1995, wat,{:r righc owrrers are requiredto. reporb any change of water righL owne:rshj-p and any change ofmairi::g address of fhe owner of i waLer :righl co the'oepartment.Notice of the change must be provided Eo tie departreni-richin 120days r:f che change. Change reporting forms are-available from anyof f icr: of the department.

Please feel free to conLact t.he department if you have questions.
Sincerely,
--'*\ /1 t(-J,,,,-L^ A. &roqc,*

UlJ

'Jeff Peppersack, Manager
Water Right permits Seceions

,fP; kIt,

Enclosures

, jrnriDrlLMEU

i'



CERTIFICATE OF UAILING

f hereby certify Ehat on the 24th day of Apri1, 2000 T mailecJ a
true and correct copy, postage prepaid, of t,he foregoing
TRI}ISFER APPROVAI to the person{si lisLed below:

RE TRANSFER OF WATER RTGHTS 29-O824O/29-O824L
(Transfer 48421

DBA JORGENSEN BROTHERS
TERRY C JORGENSEN ET IIX
KEITH E .'ORGENSEN ET IIX
1928 oLD Irlrr 30
BAI{CROFT ID 832L7

Lrynn f5

Secretary

i;llCil0:'ii iry'l l'



State of ldaho
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, P.O. Box 113720, Boise,ldaho 83?20-0098
Phone: (208) 327.7901t FAX: (20tt) 327-7866

t)t RK KEI\| P]'t r() RNIiI
(;0v1.:R\()tt

KARL.I. DRIi}II.:R
I)IR[(]TOR

April 24, 2000

CRATG SCI{ULER
WATERIVIASTER
255W4S
SODA SPRINGS ID 8327 6

RE: TRANSFER OF WATER RIGHTS 29-08240/29-0824I
(Transfer 4842)

Dear Craig

Enclosed is a copy of Lhe recent.ly approved Transfer of
Water RighL for the above referenced water rights (Transfer
4842 ) in Lhe name of ,Torgensen Brothers.

If you have any questions, please caLl me at. 208-327-7940.

Sincerely,

)'a,'rr-tr"J
.feff Peppersack, Manager
Wat,er Right. Permies Section

,IP: kl-t

Enclosure

Jl'ftr

.1 i i i:],'-lF: li.f,i I'i i.,



Responding to Preliminary Orders Issued
by the ldaho Department of Water Resources

The tdaho Department of Water Resources (Department) issues water right permits, licenses, and
transfers as preliminary orders pursuant to section 67-5243,ldaho Code. A nreliminar"v order
caL an.d will becor.ne a final order Without fuJthet,-action of the deoartment unless n sarty
netitions for reconsi4.qfatiqn or files an e-x-c,,-e.ptipn andlor_hrief as fufther described bglow.

P ETTTION FOR RECONISTDTIRATTON

Any party may file a petition for reconsideration of a preliminary order with the Department
within {burteen (1a) days of the service date of the order. 'Ihe Department will act on a p€tition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied lry operation of law See.section 67-5243(3). Idaho Code.

ExcEPTrgrys.+l{p BREFS

Within [ourteen (14) days after (a) the service date of a preliminary order, (b) the service date of
a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from a preliminary order, any
party may in writing support or take exceptions to any paft of a preliminary order and may file
briefs in support of the party's position on any issue in the proceeding. Otherwise, a prelirninary
order will become a final order of the Department.

If any party appeals or takes exceptions to a preliminary order, opposing parties shall have
fourteen ( 14) days to respond to any party's appeal. Written bricfs in support of or taking
exceptions to the preliminary order shall be filed with the Department. The Department retains
the right to review the preliminary order on its own motion.

c EBTTFTCA TE_O LS ERVTCE

All documents intended ro be part of the Department record in connection with a plelinrinary
order shall be served upon the representatives of each party of record. Every document filed with
and intended to be part of the agency record must be attached to or aocompaniecl by proof of
service by the following or similar certificate.

I FIEREBY CERTIFY (swear or affirm) that I have this day of , served
the foregoing (name(s) of documenr(s)) upon all parries of record in this

' proceeding, (by delivering a copy thereof in person: (list names)) (by mailing a
copy thereof, properly addressed with postage prepaid, to: (list names)).
(Signature)

TRDD-PONI)tNc'l'O PRELIlltNARl' ORDERS.doc

rnrFr*r-^^

: l, ;,1.



ORAL ARGUMENT

lf the Department grants a petition to review a preliminary order. the Department shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
rnay schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Department rviil rvithin a reasonable time period notify each party of the place, date and
hour for the argument of the case.

FTNAL ORDER

The De'partment will issue a final order withirr fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or lor good
cause shown. The Department may remand the matter for further evidentiary hearings if further
factual development of the record is necessar,v before issuing a final order. The Department will
serye a,:opy of the final order on all parties of record.

Unless a different date is stated in a final ordeq the order is effective fourteen (14) days after its
issuance: if a party has not filed a petition for reconsideration. If a party has filed a petition for
reconsicleration with the agency head, the final order becomes effective when (a) the petition for
reconsicleration is disposed of; or (b) the petition is deemed denied because the agency head did
not dispose of the petition within rwenry-one (2 t) days.

RIGF.T TQ qEARING

Pursuant to Section 42-1701A(3), idaho Code, unless the right to a hearing before the
Departnrent is otherwise provided by statute, any person aggrieved by any decision,
determination, order, or action of the Department or any applicant for any permit, license,
certificate, approval, registration, or similar ft:rm of permission required by law to be issued by
the Department, who is aggrieved by a denial or conditional approval ordered by the Department,
and who has not previously been atTorded an opportunity for a hearing on the matter shall be
entitled to a hearing belore the Depanment to contest the denial or conditional approva[ upon
filing with the Department, within fifteen (15) days after receipt of the denial or conditional
approval, a written permission stating the grounds for contesting the action by the director and
requesti:ng a hearing.

AppEAL OF FrNAL OB.pER TO pTSTRTCT COURT

If a preliminary order becomes final, any party aggrieved b1' the final order or orders previously
issued in the case may appeal the finai order and all previously issued orders in this case to district
court by filing a petition in the district court of the county in which (a) a hearing was held, or (b)
the final agency action rvas taken, or (c) the party seeking review ofthe order resides, or (d) the
real property or personal property that was the subject of'the agency action is located. The
appeal nlust be filed within twenty-eight (28) days of this preliminary order becoming final. The
filing of an appeal to district court does not itself stay the eflectiveness or enforcement of the
order under appeal. See sections 67-527a through 67-5273, Idaho code.

MICRDT:ir_14ggRESPONDII\IG'ID PRELI\4IN.4Il.)' OITDERS.dOC Page2



gfATE OF IDAFIO
DEPARTMENT OF 9JATER RESOI,'RCES

TRANSTER OF WATER RIGIIT

TRAIISFER t[O. 4842
WATER RIeEr No(S).@

rt-o 8)1Df 2l.o8e4l

rhis iE to eertify that: DBA rfORGEIISEN BROTHERS
TER,RY C JORGENSEN ET UX
REIIg C iIORGENSEN ET TTX

X928 OI.,D HIIY 30
BA}ICROFT TD 832L7

hae requeebed a change to the above capt,ioned water rtght(e). This change in wat.er
right(e) ie auchorized punsuant to the provisions of seccion 42-222, Idaho Code,
provided the conditions Iistedlbelow are net.

BE!{EFTCIAL nSE PERIqp Or, gIiE

Rtght No. 13-02198 : , ". .TRRTGATTON O4lLs tb,rO/rs
nrlorlty: I2/22/L9'B "

Rtght No. 13-0?005 :
TRRTGtrIION 04/Ls ro 10/15
Prl.orlty: 05/L5/7969

'@Il&r

sogReE
GROUNDWATER

LOCATTON OF pOrtrT(S) OF prvERgroNi

PIACE OF USEI IRRfGATION
TWN RGE SEE ACR,ES
09s 408 t_3 NEN9I 38

sENw 38
14 NENE 13

NWNW 39

2.88 CFS

3.?4 CFS

*TE''-a'-il t 108.6 AF

NENE. , Sec: X.4, Township 09S, Range 4OE

DIVERSION
VOI,UilE

ACRES
swNw 39

report diversions of
syEtem information as

nft?nOrrUU,

sFft I 7 2000

DIIIERSION
RAIE

ticRgs
NWNW 39

TOTAL

154

20L
* 355 **

SWNE 30 SENE 40
slvNw 39 SENW 40

Total nLunber of acres irrigated:

regulated by the1

2

coNplTroNs oF AppROVArr ANp RFIARKS_

use of water under thls water right will be
watermaster of state water Digtrict No, 137
The right holder shall measure and annually
water and,/or other pertinent hydrotogic and
required by Section 4Z-70L, Idahq Code.



PAGE 2

** 8.

** q

* L0.

LL.

Dated ,r!!.

3

TRINSFER t{O. 4842
WATER RrcHT NO(Sl . 13- 02L98/L3-0700s

corlpxrrorys oq AppRovAIr agp REMARKS_

fhls righr when combined with a1I other righre shall provlde no
more than 0.02 cfs per a.cre nor more than 3.0 afa l)er acre at the
field headgace for irrigatsion of the tande above.
Right hoLder EhalL comply with the drilling permit
reguirements of SecEion 42-235, Idaho Code.
The Director maintains juriediction of thie tranefer up to five
(5) yaars for the purpose of decermining potential injury tso
exieting righte, b6ttr junior and senior. in the vicinlty of the
traneferred point 

. of ,4iversion.
The rlght holder ehalL.acconplish the change authorized by this
tranEfer vrithin orle (Il,'year of the date of thie approvaL.
Failure of, the right holder to comply with the conditions of this
tranefer is cauee'fof'the Diractor to rescind approval of fhe
tranEfer.
Righe L3-02198 is lj.miqea ro itre irrigarion of 246.0 Ecree ln the
place of uce deeeri.,Feid above in a eingle irrigation Beacon.
Right L3-0?005 ie Limitqd to rhe irrigation of 352.0 acreE in the
place of, u6e deacribed g.bbv-e in a srngle irrigation ssaaon.
Rights t3-02198 and l3*OZOb-q whcn cqnicineO shilf not exceed a
total divereion rate of"3 -82 cfe, a totar annual maximum diversion
volume of 108 -6 af , and the.iiitgration of 35F.0 acree.
Tlre werl previousryr -tl6Fd ttrder htgrrts t3-0zL9g and 13-o?oos shal1
be abandoned in a n.uraer whi"dr cxrplies with Departmenc werl

4

5

6

7

ATlocdtion

I/ICFOFITMED

APR ? t lz00t.



EXHIBIT G

Memo from IDWR Staff Member Pam Skaggs regarding Transfer 4t42

AFFIDAVIT OF THOMAS J. BIIDGE _ Exhibit G



MEMORANDI.JM

TO: Files l3-02198 & l3-07005

shgffiut.FROM: Pam Office

SUBJECT: Transfer 4842

DATE: April24.2000

Transfer 4842 proposes to change both the point ofdiversion and place ofuse under
Rtght.s I 3-02 198 and l3-07005. The original location and the proposed location are
wil"hin the Bancroft-Lund GWMA: however. the proposed change will move the righrs to
Basin 29

'l'he transfer was protested and concerns raised about nroving this groundwater right
within the GWMA. The protestant was concerned about the impact the transfer would
have on both his own well and a neighbor's who was already concerned about production
of his own well. l'he transfer will move the point of,diversion for these rights to a closer
proximitv to their wells than the original well in Basin 13.

Review by Department StatT(see Tim Luke's memo ol'03-17-2000) on the previous use
of the original well. and rather the rights were primary or supplemental reflected concerns
about the lower than average annual volumes. Tim found that these groundwater rights
are apparently primary use rights, but that the annual volumes identified for the previous
four years are vely low when compared to neighboring wells. The total ,rolumes identified
for I 996- 1999 were 70.2 af, 47 .4 af,8l .0 af and 99.7 afl respectively.

The transfer approval was limited to a maximum annual volume of 108.6 af (9S.T af plus
l0% to cornpensate for calculation margin of error) to avoid expansion of use through this
transfer approval. Other approval conditions include annual measuring & reporting,
Director maintaining jurisdiction for up to 5 years to determine potential injury in iire
vicinity of the new diversion, watermaster control, irrigation overlap, drilling permit
requirements, permissible place of use limits, combined right linrits, well abandonment for
original well and standard transfer conditions.

refltr\\$L'', i\C



DATE: 04/20/00

(UA?ER RIGHT IIUilBERS TI{AT BEGIN UITX AII '*' ARE ADJUDICATIOII CLAII{S)
(OUARTER.OUARTERS tJIlH A '?' HAVE DIFFENETT ACREAGE AflCUIIS--CHECK THE DATA BASE RECORDS)

===================:===============================:============================c==================-==E=========:===============

rR07?5ltP
(oD-725)

r,,R-uJt4BER SOTTRCE

ilETIE HU SIT SE
Lt Ac Lt ic Lt Ac Lt Ac

PAGE:

SE
llE 1,il,t slt sE

Lt Ac Lt lc Lt Ac Lt Ac

3

st{
HE ltH st sE

Lt Ac Lt AC Lt Ac Lt Ac

38
38
7 ?5 26

IDAIIO DEPARTI{EIIT OF I{ATER RESOIJRCES
r-R-S PLACE OF USE 1/4 1/4 CO,IPARISOiI REPORT

ltH
l{E lt}, s9 sE

Lt AC Lt Ac Lt Ac Lt Ac SW

Toes R40E s 32 Existinl VU
T I I 00e55

I I 00462
Tt 100449
Tt I 00531C

1500955
1300e56
1300991c
150099?C

rEdzilh
Frroatca)
\EEIf,

1304076
41507005\
\*rsoToosj\fi7r6t

BEAR RIVER :
BEAR RIVER :
BEAR RIVER :
BEAR RIVER :
EEAR RIVER !
BEAR RTVER :
BEAR RIVER :
BEAR RIVER :
GR(IIIIDI{AIE :
GROTJIIDTIATE :
EEAR RIVER :
BEAR RIVER :
GROI,IIIDIJAIE :
GROIJIIDIIAIE :
GRW}IDIIATE :
GRru}IDIIATE :
c290-BB 94 :

m 56
56

12127 6 2 32: t 11 Ez1

rt30716t
--86 

'{AP--

T10s R40E s 5

58
38
11

58
38
7

58
38

40
40

60
60

192
192
80

r 1 1 00255
1 r0026e

T1 t00449
r1t0053tc

1300955
1300956
1500991c
,l500992c

1302197

BETR RIVER
BEAR, RIVER
BETR RIVER
BEAR RIVER
BEAR RIVER
BEAR RTVER
BEAR RI1GR
BEAR RIVER
GR(IJHDIJATE
GR(I,IIDHATE
GRCI'IIDtJAIE
GR{IJIIDIIAIE
BEAR RIVER
BEAR RIVER
GR(U}IDIJATE
GROI,IIDtJAIE
GR$IIDIJATE :
GRTUIIDIJATE :

'lIo?J9L/' 11021951tsfa#

'1t3"3S,\ "tlozoosJ-Tfi',?016-
*1307010

160
160
190
190
97

292
292
ts
35

4
4
35
35

21
21

40
40

40
40

40
40

40
10

3021937

21
21

16 3
5

za

37
37

36
36

28
2A

9 : 03-40 04-40
9 : 05-40 04-40

01-35 02-34
01-33 02-34

}IO HAPPITIG tNFO AVAILABTE
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EXHIBIT H

Memo by IDWR Staff Member Tim Luke regarding Transfer 4842

AFFIDAVIT OF THOMAS J. BUDGE - Exhibit H



To: Glen Sa><ton

From: Tim Luke

Date: March 17,2000

Re: Jorgensen Transfer ApplicationNo. 4842: Potential Supplemenial Use of Ground

Water Rights

You requested that I look at the attached water right hansfer application and address the
question of whether or not the ground water rights identified in the harisfer are used as

supplemental rights. I've investigated this matter using several different sources as follows:

l) Review of water measurement and energy use rccords, 1996 - 1999

2) Review of Bear River Basin grorurd water diversion inventory database and GIS coverag€
completed by IDWR contractor, Spatial Dynamics, 1999.

3) Review of Last Chance Canal Co. watet rights and discussions with representatives from
the Last Chance Canal Co.

L Water Measwement and Energy Use Records

Attached to this memo is a spreadsheet showing annual water use estimates for Jorgensen's
well in T10S, R40E, Section 5, SENW (diversion narne : Jorgensen South Well). Annual
use estimates are provided for years 1996 through 1 999. We developed two separatc pCC
ratios based on two separate conditions, We then weighted the two PCC's assuming 50
percent operation under each condition. We then compared these an::ual volumes with
average annual volume estimates of some wells in the surrounding area. The wells we
selected are ones that have fairly simple operating conditions and/or are wells that we have
relatively higher confidence in the accuracy of the annual estimates. Comparisons were
made Lretween total annual estimated volume and the volume per acre. The percent
differences between the Jorgensen well and the average of the surrounding wells are shown
on the spreadsheet. The sunounding wells that are included on the spreadsheet are not
used as supplemental wells.
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March 17, 2000

As shown on the spreadsheet, the annual estimated use from the Jorgensen South well is
considerably less than the sunounding wells.

2) Revicw of 1999 Bear River Basin Inventory

The IDWR Planning and Technical Services Bureau hired a contractor in 1999 to
inventory grorurd water diversions within the Bear River Basin. As part ofthis inventory
process, the contractor intervicwcd owners of ground water irrigation rights and asked
whether the rights were used as primary or supplemental rights. The contactor prepared
GIS ooverage maps and displayed rights by place of use according to the water rights and
field verification. The coverage also shows the rights as either supplemental or primary
based on the information supplied by the owners. The wells and rights in question under
Transfer 4842 are shown as primary right.. They are not identified as supplemental.

3) Review of Last chance Rights and Discussions with Last chance canal co.
Representatives

AII of the Last Chance water rights that I reviewed included the same general place of use
described under rights 13-02198 and l3-07005 (the rights in the transfer). One ofthe Last
Chance waterrights is attached to this memo (right 13-00955). Section 5, T10S, R40, and
Section 32, T9S, R40E, are both included as the place of use under the Last Chance rights.
Although the land may be included with the Last Chance service area, it may not
necessarily be inigated with water from the Last Chance system.

I spoke with Mark Gibbs, Last chance canal co. board member, on March 16,200a,
conceming the use of canal water on the lands described by rights 13-02198 and l3-07005.
Gibbs is not 100 percent sure that canal water is used on the land in question, but it is his
understanding that the land is inigated with ground water only. He further believes that the
previous landowner historically irrigated the same land with only the ground water rights.
I also spoke with one of the ditch riders in Grace who works for the Last Chance Canal Co.
The rider I spoke with does not work the lateral closest to this land and he was not certain if
Jorgensen used canal water on this same land. I have made two phone calls to the ditch
rider ofthe other lateral but have not been able to actually catch him at home during
normal business hours.

In addition to the above, I wish to mention that I received a call from a concemed citizen in
Grace about two weeks ago. The caller apparently is a neighbor of Jorgensen and is
concemed about a proposal by Jorgensen to expand the size of an existing feedlot. The
caller advised that he had knowledge about Jorgensen connecting the well in the SENW of
Section 5 with another inigation well in T9S, R40E, Section 32. This latter well was the
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March 17, 2000

subject of an IDWR NOV issued this past January and involved a separate violation in
which Jorgensen has already paid a civil penalty, I confirmed that the water rights
associated with each well do not authorize diversion of water from more than one weil.
The caller also mentioned that Jorgensen does use surface water on the land in Section 5

and that both wells are tied into his surface water system. The called said he was going to

send some specific information but I have yet to see it. Thus far, this latter information

appears to be hearsay only.

I have confirmed on my own field visits that the well in Section 32, T9S, R40E is a

supplemental well and that it is tied into Jorgensen's surface water system. I have been to
the well in Section 5 on several occasions. There is nothing at the well head that clearly
shows the well being connected to any surface water system, although the systems could
possibly be connected elsewhere. My initial field visit andmeasurement of this well was

in 1996. I talked with one of Carl Jorgensen's son's, Terry, aboutthis well and my
measurement in 1996. During our conversation I thought I understood Terry to explain

that this well was used as a supplemental source. This discussion however took place

away from the well and about an hourafter the visit. I did not document this discussion in
my field notes so I can not confirm Terry Jorgensen's statements conceming the issue of
supplemental use.

Grain is the only crop that I can recall seeing in the immediate area near the well in Section

5 during my several visits. Grain would be a lower water use crop than the other major
crop grown in the are4 seed potatoes.

Summary

The annual water use estimates that we have compiled and calculated indicate that water
use from the well associated withthe transfer is rather low. When comparedwith other
wells in the are4 it appears that this well may have been used more as a supplemental
source. However, other evidence indicates that the use and source is not supplemental.
The interview or survey of Jorgensen by the Bear River Basin grorurd water inventory
contractor and interview of Last Chance Canal co. officials indicate that the ground water
rights me not supplemental,

I believe the evidence points mostly toward the well in Section 5 being used as a primary
source of water. Lacking any other clem evidence, I don't believe the supplemental issue is
a valid reason for denying the petition to reconsider the transfer application.
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EXIIIBIT I

Excerpt from IDWR Transfer Processing Memo 24

AFFIDAVIT OF THOMAS J. BUDGE _ Exhibit I



ADMINISTRATOR'S MEMORANDU M

Transfer Processing No, 24

Tol Water Management Division Staff

Frorn: Gary Spac

TRANSFER PROCESSING POLICIES & PROCEDURES

Date: January 21,2009

This memorandum supersedes Transfer Processing Memorandum No
October 30, 2002.

24 dated

RE

The purpose of this memorandum is to provide policy guidance for processing
applications for transfers of water rights pursuant to Section 42-222, tdaho Code, and
other applicable law. The revisions io the October 30, 2002 memorandum are provided
to recognize statewide application of this memorandum, to clarify the guidance based
on updates to statutes and Department policy, and to streamline transfer processing to
reduce application processing time and existing application backlogs. These policies
and procedures are to be followed until rescinded or amended, or superseded by
statute or rule or coutt decision, to assure that applications are processed efficiently and
with consistency.

Regardless of whether or not an application for transfer is protested, Section 42-222,
ldaho Code, requires that the department evaluate whether there would be injury to
other water rights, there would be an enlargement in use of the original right, the
proposed use would be a beneficial use, the proposed use would be in the local public
interest, the proposed use would be consistent with the conseruation of water resources
within the State of ldaho, and whether the proposed change would impact the
agricultural base of the local area, ln the case where the place of use is outside of the
watershed or local area where the source of water originates, the department must also
evaluate whether the change would adversely impact the local economy of the
watershed or local area. The department must also evaluate the validity of the right (or
paft thereof) being changed and must assur.e that the applicant owns the right or
otherwise has the authority to apply for the transfer.
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1 When a is Reouired.

Section 42'222, ldaho Code, requires the holder of a water right to obtain approval from
the department prior to changing: (1) the point of diversion, (2) the place of use, (B) the
period of use, or (4) the nature of use of an established water right. An established
water right is a licensed right, a decreed right, or a right established by diversion and
beneficial use. Approval is sought by filing an application for transfer with the
depafiment. A claim in an adjudication or a statutory claim must be filed to allow a
transfer application io be processed for a right based upon diversion and beneficial use,

Chanoes to Elements of a Water Right. An application for transfer is required if a
proposed change would alter any of the four elements of the water right listed above
that can be changed pursuant to Section 42-222, tdaho Code, as recorded with the
depaftment or by decree. Conditions or other provisions of a water right may further
define or limit a recorded element of a water right; an application for tranlfer is iequired
for a proposed change that could alter such a condition, For example, a proposed
change of use under a water right for an industrial use, which includes a condition
limiting the quantity of water that can be consumptivety used, to a different industrial use
that would increase the quantity of water that would be consumptively used can not be
made unless enlargement is prevented.

lf a proposed change has the potential to injure other rights or the potential to enlarge
the right, even when there would be no change in any of the recorded elements of the
right, an application for transfer should be filed to provide for evaluation of injury and
enlargement issues before the change is made. For example, if the point of diversion
from a fully appropriated creek is proposed to be moved where additional water would
be available for diversion or if the proposed point of diversion as changed would move
upstream of the points of diversion for other rights, the change can not be made unless
other conditions are imposed, such as mitigation, to prevent injury.

Qhgnqes to Points of Diversion. lf a point of diversion is proposed to be moved to a
different tract than described as an element under an established water right, then a
transfer application is required, This includes a change from one 10-acre legal
subdivision to another if the point of diversion has been previously described as a i0-
acre legal subdivision. An application for transfer is also requiied when a point of
diversion is proposed to be added for a water right, even when the existing authorized
point of diversion is recorded as a 10-acre legal subdivision and the additional diversion
would be within the same 1O-acre legal subdivision.

lf a point of diversion is proposed to be moved from a tributary to a location downstream
from the confluence of the tributary and the surface water stieam to which the tributary
is joined, then an application for transfer is required. lf a point of diversion is proposed
to be moved from a stream to the stream to which it is tributary at a location upstream of
the confluence between them, or moved from one tributary to another tributary, an
application for exchange is required pursuant to Section 42-240, ldaho Code ratheithan
an application for transfer.
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Chanqes in Place gf Use. An application for transfer is required if a change in the
location of use between 40-acre legal subdivisions is proposed that would result in an
increase in the number of acres within a 4O-acre legal subdivision or in use of water at a
new 4O-acre legal subdivision that is not included within the recorded place of use
element for the right. An application for transfer is also required for a proposed change
in location of use under a water right for irrigation to a location outside of prescribed
boundaries such as those provided under Section 42-219, ldaho Code, with or without a
proposed change in purpose of use, except for those rights held by irrigation districts or
municipal providers, even when the change in location would be inCluded within the
same 4O-acre legal subdivisions existing prior to the proposed change, A proposed
change to any water right held for irrigation involving a change in the number of irrigated
acres of less than one acre at the original place of use or at a proposed new place of
use is not approvable unless the proposed change invotves a new purpose of use within
the original place of use or the applicant provides a verification procedure approved by
the Director that can be practically administered to prevent injury or enlargement.

Consolidation of Acreaqe. An application for transfer is required for proposed
consolidation of water use for irrigation by permanently reducing the number of acres
authorized for irrigation under a water right, while maintaining the original diversion rate
or annual diversion volume.

Land Anplication of .Wastewater. An apptication for transfer is required for a proposed
change in the place of use under a water right for uses such as industrial, dairy, or
confined animalfeeding operations that would allow land application of wastewaterirom
that use or change the location of lands used for application of wastewater, when there
is not a full existing water right for irrigation of the place of use receiving wastewater.l

Correction of E[rors, An application for transfer may also be required to correct errors in
licenses or decrees. For example, a transfer application may be required to correct the
location of the place of use of a water right decreed by a court if the decree is later
determined to be in error. However, a transfer action is not always required to correct
such errors. For example, if a water right claim is determined to be in error, the claim
can be amended to correct the error. Similarly, some clerical errors in a license or
decree may be corrected by issuance of an amended license or decree (by the
jurisdictional coutt) without using the transfer process. Also, a change to a desciiption
of the location of the place of use or point of diversion, as used by ihe depaftment for
administration of water rights, resulting from improved methodology does not require an
application for transfer, as described below. ln addition, conditions that are no longer
applicable may be modified or removed from a license without a transfer, provided other
rights are not materially affected. For decrees, conditions that are no longer applicable
should be noted in comments on the department's electronic record for the right.
However, a change to any element of a decreed water right requires filing an application
for transfer, unless the appropriate court makes the change by amending the decree.

1 The guidance provided here effectively revises the guidance to staff for filing an application for transfer
as provided in Application Processing Memorandum No, 61 concerning wastewatei irom industrial uses.
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2. When a Transfer is not Require4.

An apptication for transfer is not required if a proposed change will not alter any of the
elements of a water right as licensed or decreed, except that even when the recorded
elements of a water right are not changed an application should be filed under such
circumstances described in Seciion 1 above. ln addition, an application for transfer is
not needed when an accomplished change to a water right or an enlargement of a right
has been claimed in an adjudication in accordance with the provisions of Sections 42-
1425 or 42-1426, ldaho Code.

OhAlqes in Consumptive Use. Consumptive use of water under a water right is not, by
itself, an element of the water right subject to the requirements to file an application for
transfer. Unless there is a specific condition of the water right limiting the amount of
consumptive use, changes in water use under a water right for the authorized purpose
of use that simply change the amount of consumptive use do not require an application
for transfer provided that no element of the water right is changed. However, when
determining the amount of water that can be transferred pursuant to an application for
transfer proposing to change the nature or purpose of use, and for ceftain other
circumstances as described herein, historical consumptive use is considered.

Change in Ownership, An application for iransfer is not required to change the owner of
record for a water right or address of record for a right holder. Changes in ownership or
address are to be filed in accordance with Section 42-248, tdaho Code, or for
adjudication claims in accordance with Section 42-1409(6\, tdaho Code. However, a
transfer application filed pursuant to Section 42-222, ldaho Code, accompanied by
evidence docurnenting a change in ownership for a water right, or showing a change in
the address of the owner of a water right, satisfies the requirements of Section 42:24A,
Idaho Code.

An application for transfer is not required to change the owner of record of one or more
water rlghts, or portions thereof, that are part of a larger group of water rights authorized
for use within and appufienant to a permissible place of use2 if the conveyance
documents provide evidence of the change in ownership and appuftenance of each of
the rights and if other elements of the rights will not be changed.

An application for transfer is not required to eliminate one or more points of diversion
authorized under a water right through a change in ownership if the conveyance

2 A permissible place of use is defined as a legal description of the authorized location where water may
be applied under a water right for irrigation use, but the use in any year is limited to a specified number of
acres which is less than the larger described location. For example, a water right may describe a
permissible place of use as four 40-acre legal subdivisions totaling 160 acres, but the-water right also
limits the acreage that may be irrigated to 40 acres. The water right owner cannot irrigate moie than 40
acres in a given year under the right. A permissible place ol use is typically, but not aiways, irrigated by
multiple rights with separate acreage limitations that, when used together, provide for irrigation of ttre
entire permissible place ol use in the same year.
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documents provide evidence of the limitation and if other elements of the rights will not
be changed.

P?rtial Relinquishment. An application for transfer is not required to relinquish a portion
of a water right such as elimination of a purpose of use or a point of diversion or a
reduction in acres and propottional rate. The water right owner should provide a
notarized statement of relinquishment including specific identification of the water
right(s) and the specific reduction(s).

Split Riqhts. An application for transfer is not required when a water right for irrigation is
proposed to be split, with notice to the department pursuant to the provisions of Section
42-248, ldaho Code, such that a disproporlionate per acre share of the right would be
conveyed to another pafiy provided that the resulting diversion rates do not exceed
0.02 cfs per acre, the amount of water historically applied per acre, or the amount of
water divefted at a particular point of diversion, whichever is greater, for that part of the
right conveyed or retained, and provided no other changes are made.

Changes to Points of DiversiQn within Recorded Location. An application for transfer is
not required if a change in point of diversion is proposed to be moved to a location
within the same legal public land suruey subdivision as currently recorded on the water
right and the change will not enlarge the right or injure other rights (if within a recorded
legal public land suruey subdivision, a transfer is required if injury is likely when moving
the point of diversion to bypass another point of diversion or when moving a well
significantly closer to another well or surface water source).

An application for transfer is not required for the situation described in the preceding
paragraph, even when the point of diversion is described by a shapefile in the
depafiment's GIS daiabase, The department will not initiate an enforcement action
against the water right owner due to a discrepancy between the deparlment's shape file
and the physical location of use within the recorded legal subdivision if the discrepancy
is limited to the situation described in the preceding paragraph. The departmeni may
update the shapefite in its GIS database from its own information or information
provided by the water right owner.

Replaggment of Point of Diversion. An application for transfer is not required to replace
a point of diversion if the new point of diversion is constructed at the same location as
described in the license or decree for the water right, and the change wilt not enlarge
the right or injure other rights.

Befined.Descriptions, An application for transfer is not required when a change in the
description of the location of the point of diversion or place of use is only the result of
improved methodology for referencing and displaying the location, which results in a
more accurate description of the same physical location. The depaftment will not
initiate an enforcement action against ihe water right owner due to the discrepancy
between the water right record and the referenced location if the discrepancy is cieated
by better methodology and is not due to a change in the physical location. However, if
the water right owner wishes to correct the water right record, an application for transfer
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or an appropriate amendment will be required, as previously described for correction of
errors

Chanqes in Place of Uge within Recorded Location, An application for transfer is not
required if a change in the location of use within 4O-acre legal subdivisions is proposed
that would not result in an increase in the number of acres within any 40-acre legal
subdivision nor use of water at a new 40-acre legal subdivision (except for a propos-ed
change in location outside of prescribed boundaries such as those provided for irrigation
use under Section 42-219, Idaho Code or by coufi decree, even when the change in
location would be included within the same 4O-acre legal subdivisions existing prior to
the proposed change).

An application for transfer is not required for the situation described in the preceding
paragraph, even when the place of use is described by a shapefile in the deparlment'i
GIS database. The department will not initiate an enforcement action against the water
right owner due to a discrepancy between the department's shape file and the physical
location of use within the 4O-acre legal subdivisions if the discrepancy is limited io the
situation described in the preceding paragraph. The department may update the
shapefile in its GIS database from its own information or information provided by the
water right owner.

General Described Place of Use. As provided in Section 42-219, ldaho Code, an
application for transfer is not required to change the place of use within a generally
described place of use. A generally described place of use may be by court decree or
as provided in Section 42-219(5) and (6). Pursuant to Section 42-219(7), any change
within a generally described place of use can not result in an increase in the diversion
rate, or in the total number of acres irrigated under the water right, and can not cause
injury to other water rights, Any change to the boundaries of a generally described
place of use requires an application for transfer, except for a municipal provider as
described below or for an lrrigation district where changes in boundaries must be
docurnented by a map of the revised boundaries fited with the department in
accordance with Section 43-323(2), ldaho Code.

Municipal Plgces of Use. An application for transfer is not required to change or add a
place of use for "municipal purposes" within the "service area" of a "municipal provider."
See Sections 42-2028 and 42-222(1), ldaho Code, for appropriate definiiions and
provisions goveming use of municipal water rights. The ownership of a portion of a
municipal water right held by a municipal provider for reasonably anticipated future
needs can be changed to a different municipal provider subject to the provisions of
Section 42'248, ldaho Code. However, the right can not be changed to a place of use
outside the service area of a municipal provider or to a new nature of use, and an
application filed for such a change is to be returned and any associated application fee
refunded.

ln-stream Stock WAterino. An application for transfer is not required to divert water
away from a stream for stock watering purposes provided the diversion is added and
used in conjunction with an in-stream stockwater right and provided the diversion meets
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certain conditions pursuant to Section 42-113(3), ldaho Code. See guidance
memorandum for in-stream stock diversions dated June 26, 2000, for additional
information,

lnten.sified Use of _Water, An application for transfer is not required to increase
production under an authorized use of water, unless the proposed change would also
result in a change to one or more of the elements of the water right(s) as licensed or
decreed. For example, an application for transfer is not required to increase the number
or volume of raceways in a fish propagation facility, increase the number of cows at a
dairy, change irrigation to a more water consumptive crop, or increase the generating
capacity of hydroelectric generators, so long as none of the elements of the associated
water rights are changed.

Mitigation Through Non-Use of a. Riqht, An application for transfer is not required to
mitigate for the diversion and use of water under another right if the mitigation is
accomplished through non-use of water under an existing valid water right, except
under specific circumstances where a transfer is required as part of the Depaftment's
approval of the mitigation plan (see Section 42-223 (101, Idaho Code for reference lo
mitigation approvals where non-use of water may apply).

Land Application of Wastewater to Replace Existinq Supplv. An application for transfer
is not required for a proposed change in the place of use under a water right for uses
such as industrial, dairy, or confined animal feeding operations that would allow land
application of wastewater from that use or change the location of lands used for
application of wastewater, when there is a full existing water right for irrigation of the
place of use receiving wastewater.l

3. Requirements for an Acceptable Application for Transfer.

The department is a public seruice oriented agency, and depafiment employees
traditionally have helped applicants complete transfer application forms. The existing
transfer backlog, together with the increasing number and complexity of new
applications for transfer, requires that staff focus their time on processing existing
acceptable applications. Department employees are encouraged to provide general
assistance to applicants but should refrain from completing application forms on behalf
of applicants.

An applicant or qualified consultant must prepare and submit an application for transfer
in accordance with the minimum requirements enumerated below to be acceptable for
initiating the processing of the application by the deparlment. An application that does
not comply with these minimum requirements is to be considered incomplete and is to
be returned to the applicant along with a letter or checklist identifying the deficiencies,
The letter shall state that unless the application is resubmitted within 30 days of its
return, the application fee will be refunded. An application for transfer that satisfies the
minimum requirements will be processed in accordance with Section 5, lnformation
Needed to Complete Processing of a Transfer Application.
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EXIIIBIT J

IDWR Order Correcting Water Right License No. 11-2008
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF WATER RIGHT
LICENSE I I-2008 IN THE NAME OF
WTLLIAM L. ALLRED

PRELIMINARY ORDER
CORRECTING LICENSE

)

)

)
)

This matter having come before the Idaho Department of Water Resources ("Department")
as a result of a potential notice of change in water right ownership, the Department finds,
concludes, and orders as follows:

FINDINGS OF FACT

l. On February 17, 1906, William L. Allred filed an Application for Permit seeking a
water right for 0.02 cfs from a spring located in the NEI/4 of Section 22, Township 15S, Range
43E,. The application stated that the water would be for domestic use, but did nof describe aiy
specific place of use. The application stated that the diversion would be from a small spring that
only needed to be cleaned out.

2. The application was approved on April 7,1906 and permit no. t9l4 was issued to Mr.
Allred' Proof of Completion of Works was submitted by Mr. Allred on Ocrober 6, 1906. The
document stated that "the water is to be used for domestic purposes in the NWl/4 of Sec. 22,
Township 15 South, Range 43 East." The Proof of Completion of Works was accompanied by
depositions from Earnest Allred and William Pugmire stating that the diversion works had indeed
been completed and that the spring was diverted to a stockwater trough. The State Engineer, James
Stephensen, issued a Notice of Completion of Works in 1906, ideniifying the place of use as the
SW I /4 of the NEI/4 of Section 22, Township I 5 South, Range 43 East.

3. on November l, l9ll, the United States of America issued a Homestead Patent to
William L. AIIred for a one hundred sixty acre tract of land located in the NEI/4 of Section 22,
Township l5 South, Range 43 East.

4. Apparently there arose a question as to whether the documents proving beneficial use
had been properly filed by the applicant. In March 1922, Eamest Allred s"niu letrer ro the
Commissioner of Reclamation asserting that all of the paperwork required ro prove beneficial use
had been properly filed. The letter gave a brief description of the system. [t stated that the spring
was diverted a short distance to water stock.

5. In August 1922, a representative for the State Engineer conducted a field exam of the
diversion system. He found that the spring was diverted into a stockwater trough. His repoft
included a hand-drawn map that showed that the trough was located close to the spring in the
SWI/4 of the NEI/4 of Section 22, Township l5 South, Range 43 East.
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6. In October 1922, License No. l9l4 was issued (later renumbered as I l-2008) by the
Commissioner of Reclamation. The License stated that the location of use was "For domestic use
in NWl/4 Sec, 22, T. l5 S., R 43 E."

7. Topographic maps of the area indicate that a ridge divides the northwest quarter and the
northeast quarter of Section 22. To convey water from the spring described as the point of
diversion to the northwest quarter of Section 22 would require pumping rhe water uphill and over
the ridge.

8. The water right backfile contains a letter, dated November 8, 1971, signed by James
Bunderson and E. John Rich of St. Charles Idaho, that states that the spring located in the NEl/4 of
Section 22, Township 15 South, Range 43 East, was "used for culinary, gardening, and livestock
purposes when the land was first homesteaded."

9. Currently, water from the spring is collected and diverted through a buried pipe into a
nearby stockwater trough.

ANALYSIS

The evidence set forth above strongly suggests that the place of use described in License I l-2008
was inconect, The original appropriation of water made by William L. Allred was meant to
provide for the domestic uses associated with his Homestead Land Patent, including stockwater
uses. The homestead was established in the northeast quarter of Section 22. All descriptions of the
diversion system state that the spring water was diverted into a nearby stockwater trough. The letter
from Bunderson and Rich verify that the spring water was used at the original homestead. The
topography of the land provides further evidence that the domestic supply from the spring was to be
used in the northeast quarter of Section 22. The only way to convey water from the spring to the
northwest quarter is by pumping the water uphill. The various descriptions of the diversion system
do not indicate that any pumping was taking place,

CONCLUSIONS OF LAW

L Under Section 42-2l9,Idaho Code, the Department has an obligation to issue a water
right license that accurately describes the place of use for the water right.

2. Evidence available to the Department at this time indicates that water righr license I l-
2008 contained an error at the time it was issued. The place of use described in the license (NWl/4
of Sec. 22, Township 15 South, Range 43 East) was incorrect. The evidence indicates that the
place of use should have been listed as the NEI/4 of Sec. 22, Township l5 South, Range 43 East.

3. The Department should revise the place of use listed in water right license I l-2008 to
describe the NEU4 of Sec. 22, Township 15 South, Range 43 East.
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ORDER

IT IS HEREBY ORDERED that the place of use description for water right license I l-2008
is CORRECTED as set forth in the Amended Water Right License I l-2008 issued on this date in
conjunction with this order.

Dated tnis 30ff auv rr Sp.l>\eilnltryf - 2010.

ames

Water Program Manager

CERTIFICATE OF MAILING

Cox
trative Assistant

US MAIL

All properly owners within the north half of Section2l,Township L5 South, Range 43 East.
RE: WATER RIGHT LICENSE 1t-2008

I hereby certify that on ,n" fu\ry ot
copy, postage prepaid, of the foregoing
the person(s) listed below:

Jaren S. Pugmire
PO Box 5
St. Charles, D 83272

Dora T. Mecham Family Trust
PO Box 361

Garden City, UT 84028

2010, I mailed a true and correct
ARY ORDER CORRECTING LICENSE to

louis M. Pugmire
145 North Mall Drive, Unit 85
St. George, UT 84790

A Charles Rasmussen
l374East 3200 South
Preston,lD 83263

Michaelson
PO Box 67
St. Charles, D 83272

Admi
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EXPLANATORY INFORMATION TO ACCOMPANY A
PRELIMTNARY ORDER

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 730.02)

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67 -5243,Idaho Code. It can and will become a final order-Ivithout
further action of the Depgrtment of Water Resources {"departmenf ') unless a partv petitioJqq
for recqnsideration. files an exception and brief. or requests a hearinq as further described
below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen ( l4) days of the service date of this order. Note: the petition must be received by
the department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied
by operation of law. See Section 67-5243(3\ tdaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen ( 14) days after: (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (2 I ) days to grant or deny a petition for reconsideration from this preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file briefs
in support of the party's position on any issue in the proceeding with the Director. Otherwise, this
preliminary order will become a final order of the agency.

BEPUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been affolded an opportunity for a hearing on
the matter may request a hearing pursuant to section 4Z-nAlAe),Idaho Code. A written petition
contesting the action of the Director and requesting a hearing shall be filed within fifteen ( l5) days
after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Director will within a reasonable time period notify each party of the place, date and hour
for the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard
in Boise, Idaho.
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CERTIFTCATE OF SERVTCE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure
302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, plovides as follows:

Unless a different date is stated in a final order, the order is effective fourteen ( 14)
days after its service date if a party has not filed a petition for reconsideration. [f a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a)
(b)

The petition for reconsiderarion is disposed of; or
The petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL OBDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, [daho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal the
final order and all previously issued orders in this case to district court by filing a petition in the
district court of the county in which:

i. A hearing was held,
ii. The final agency action was taken,
iii. The party seeking review of the order resides, or
iv. The real propefiy or personal property that was the subject of the agency action is

located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. See
section 67-5273,Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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IDWR Order Correcting Water Right License No.22-7397
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF TITE

STATE OF IDAHO

IN THE MATTER OF CORRECTING
WATER RIGHT LICENSE NO.22-7397
IN THE NAME OF LAYNE HARRIS

PRELIMINARY ORDER
CORRECTING LICENSE

)
)
)
)

This matter having come before the Department of Water Resources (Department) as a
request for correction of a water right license, the Department finds, concludes, and orders:

CASE SUMMARY

Layne Harris, through his attorneys Kent Foster and Rob Har:ris, requested that the
Department correct Water Right License 22-7397 to show the authorized diversion rate as 3.16
cfs, or 0.02cfs per acre, of water for the 158-acre inigated place of use. The Department issued
the license in 1990 with an authorized diversion rate of 1.97 cfs based onthe conclusion that the
3.21 cfs of water diverted by lv[r. Harris was spread over 258 acres. Mr. Hanis admits that he
irrigated approximately 258 acres at the time of the Department's field examination to verifu
beneficial use in connection with the permit, but he asserts that the 3.21 cfs was applied only to
his 158 acres during the authorized development period for Permit 22-7397.

The Department did not conduct ahearing on the matter. For this decision the
Department relied upon public records maintained by the Department, including all records
pertaining to water rights, claims to watff rights, and applications for water rights. The
Department allowed the right holder's attorney to augment the water right file with the following
items relevant to this case:

e "Affidavit of Robert Layne Harris" dated July 3, 2008.
o A copy of a 1985 land lease agreement between the Corporation of the Presiding

Bishop of the Church of Jesus Christ of Latter-day Saints ("Landlord') and Layne
Hanis (l'Tenant").

. A copy of a mortgage for the NE% of Section 10, T6N, R4lE, B.M., that R. Layne
Harris, Beverly K. Harris, W. Henry Harris, Lena Hanis, Danny L. Hanis, and
Marguerite C. Harris signed with the Federal Land Bank of Spokane.
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C)

JIJRISDICTION AND AUTHORITIES

Idaho Code g 42-219 says, in pertinent part:

Upon receipt by the department of water resources of all the evidence in relation
to such final proof, it shall be the duty of the department to carefully examine the
same, and if the department is satisfied that the law has been fully complied with
and that the water is being used at the place claimed and for the purpose for which
it was originally intended, the department shall issue to such user or users a
license confirming such use.

X'INDINGS OF'F'ACT

1. On June 24,1982, the Department issued Layne Harris (right holder) a permit to
establish a right to divert 3.2 cubic feet per second (cfs) from ground water within the SE'/cNE%,
Section 10, T6l{, R4lE, 8.M., for the irrigation of 160 acre in the NE% of Section 10, T6N,
R4iE, B.M. The priority date for the permit was April 30,1982. As a condition of approval, the
right holder was required to submit proof of beneficial use for the permit on or before July 1,
1 983.

2. By September 13,7982, the right holder had installed a200 horsepower G. E. electric
motor with an Aurora turbine pump and a 60 horsepower U. S. electric motor and an Aurora
centrifugal booster prunp to divert water from his well in the NE% of Section 10, T6N, R41E,
B.M.

3. On July 2,1983,the permit lapsed because the right holder had not submitted a proof
of b'eneficial use statement within the required time.

4. On July 27,7983, the right holder submitted a proof of beneficial use stratement
indicating that he had inigated 160 acres in connection with his permit.

5. On August 16, 1983, the Department reinstated the pennit. As a penalty for
submitting the proof of beneficial use statement after the deadline stated in the permit, the
Department advanced the priority date of the permit to May Z0,IggZ.

6. On August 8, 1985, the right holder leased 96 acres of farmable land in the N% of
Section 11, T6NI, R41E, B.M., from the Corporation of the Presiding Bishop of the Church of
Jesus Christ of Latter-day Saints.

7 , On July 17, 1987, a Department staffmember conducted a benef,rcial use field
examination in accordance with Idaho Code fi 42-217 to verify the beneficial use of water
established by the right holder in connection with the permit The field examiner's report
indicated that the right holder's diversion and delivery systenr, which included a 200 horsepower
well motor and a 60 horsepower booster pump motor, applied 3.21 cfs of water using nine
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quarter-mile hand lines. The field examinor recommended issuing a water right iicense for 3.16
cfs, or 0.02 cfs per acre, for the 158 acres he found to be inigated within the permitted place of
use.

8. A December l, 1987, supplement to the examiner's field report prepared by a senior
Department staff member stated that the right holder's irrigation system atso inigated land inthe
N% of Section 11, T6N, R41E, B.M., in connection with other water rights. Including the land in
Section 10 and the land in Section I 1, the right holderos irrigation system covered approximately
258 acres.

9. The right holder's well in the sETaNE%, section i0, T6l{, R41E, 8.M., was not an
authorized point of diversion for water rights appurtenant to land in Section 11, T6N, R41E,
B,M.

10. The field examiner's report does not state that the nine quarter-mile hand lines were
used exclusively to inigate the permitted place of use or that they were used also used to inigate
land in Section 11, T6N, R41E, B.M.

I 1. On January 24,1990, a Department staffmember prepared a memorandum titled
"Clarification and Conection of Field Examination" for the permit. In the memorandum the staff
rnember indicated that nine quarter-mile hand lines is generally excessive forthe inigation of 158
asres and that nine hand lines is more reasonable for 258 acres. The mernorandum also explains
that because the inigation system covered 258 acres, the established diversion rate per acre was
0.0124 cfs. The author of the memorandum recommended that the Department apply the
established rate per acre to the 158-aue place of use reported by the field examiner and issue a
license with a total diversion rate of 1.97 cfs.

12. On February 28, 1990, the Department issued Layne Haris a water right license for
the diversion of 1.97 cfs from ground water within the SEt/cNE%, Section 10, T6N, R41E, B.M.,
for the inigation of 158 acres in the NE% of Section 10, T6N, R41E, B.M, The Department did
not issue the license as an order of the Department or indicate a deadline for appealing the
issuance of the license or the elements ofihe water right confirmed in the license.

13. On February 5,20A7,the Department received a request to correct the licensed
diversion rate to 3.16 cfs from the attomey forthe right holder, Kent W. Foster.

14' On June24,2008, the Department notified the right holder's new attorney, Robert L.
Harris, that it did not have sufficient information to refute the prior diversion rate analysis or to
change the license.

15. On July 8, 2008, the right holder's attorney submitted an affidavit firom the right
holder. In item no. 14 of the affidavit, the right holder explains that he did not lease or irrigate
the 100-acre parcel (actually 96 acres according to the lease agreement) in Section t I until 1986.
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16. In item no. 5 of the right holder's affidavit, he explains that he "developed nine
quarter mile handlines for convenience in order to get across the properly faster." It is not clear
from the right holder's statement what he means by "the properly," but in can be inferred from
other statement in item no. 5 that "the properry" was 160 acres.

17. After the license was issued in 1990, the Deparftnent has changed the standard season
of use for irrigation at the licensed place of use to 4/1 to 1 0/3 1.

18. The licensed annual volume for the right is 553.0 af or 3,5 af per acre, but a condition
of approval on the license limits the use to 3.0 af per acre.

19. The standard annual diversion volume limit for inigation in the vicinity of the
licensed place of use is 3,5 af per acre,

ANALYSIS

The essential question of this case is whether the right holder diverted and used more than
L97 cfs of water to irrigate a 158-acre portion of the permiued place of use before extending his
inigation system to cover an additional 100 (or 96) acres. If the right holder diverted and used
more than 1 .97 cfs for the 1 5 8 acres prior to submitting proof of beneficial use in 1 983, then the
Department erred in its original detemrination of beneficial use and the right holder is entitled to
a water right license for the additional amount.

The 1982 mortgage agreement shows that the right holder had already installed the same
diversion works that were forurd by the Department's field examiner in 1987. The timing of the
installation of the diverting works is critical for two reasons. First, the fact that the booster motor
and pump were in place by 1982 refutes the assumption that the booster was installed for the
pulpose of pressurizing lines extended to the leased land in 1985. Second, those diverting works
were capable of diverting3.2l cfs in 1987, and likelywere capable of 3.21 cfs in 1982 if a
suffrcient number of handlines were in place at that time.

The right holder asserts in his affidavit that he employed nine handlines on the 158 acres
within the permitted place of use as a matter of convenience, even though fewer handlines may
have been sufficient. Because the Deparftnent's field examiner did not indicate whether the nine
handlines were used on 158 acres or 258 acres, the Departrnent carurot positively refute his
assertion, even though it may seem unusual. The right holder did not state when the nine
handlines were first employed. It is possible that some were added after he submitted proof of
beneficial use, but it is equally possible that all nine handlines were utilized right from the start to
deliver 3.21 cfs of water to the permitted place of use
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o
CONCLUSIONS OF'LAW

L Idaho Code $ 42-219 obligates the Deparhnent to issue a water right license that
accurately portrays the water right developed in accordance with the permit.

2. By the tirne he submitted proof of beneficial use for Permit 22-7397,the right holder
had installed suffrcient diverting works and applied 3.21 cfs of water from ground water to
inigate 158 acreswithinthepermittedplace of useintheNE% of Section 10, T6N, R41E, B.M.

3. The authorized diversion rate on Water Right License 22-7397 does not accurately
portray the water use developed in accordance with the permit during the authorized
development period.

4. The authorized season of use for Water Right License 22-7397 exceeds the accepted
normal season for the authorized place of use by one day.

5. The conditions of approval onthe license are not consistent with the licensed annual
diversion volume limit on the license.

6. The authorized diversion rate for Water Right License 22-7397 should be 3.16 sfs

7. The authorized season of use for Water Right License 22-7397 should be 411 to
l0/31.

8 . The sonditions of approval on the license should limit the use of water to 3 .5 af per
acre of land irrigated.

9. The Department should correct Water Right License 22-7397 to authorize a diversion
rate of 3.16 cfs, a season of use of 4ll to 10/31, and a diversion volume limit of 3.5 afper aue.

ORDER

IT IS HEREBY ORDERED thatthe authorized diversionrate for Water Right LicenseZ2-
7397 shallbe 3.16 cfs.

IT IS FURTF$R HEREBY ORDERED that the authorized season of use for Water Right
License 22-7397 shall be 4lI to 10131.

IT IS FURTHER HEREBY ORDERED that approval condition no. 5 on the license shall

This right rafien combined with all other rights shall provide no more than
.02 efs per acre nor more than 3.5 afa per acre for inigation of the lands
above.

say
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right
IT IS FURTHER HEREBY ORDERED that the Department shall issue a conected water

Right 22-7397 on this date in connecrion with this order.

2008

GARY
Adrninishator, Water Management Division
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BEFORE T}IE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF LICENSE
NO. 22-13457IN THE NAME OF PRELIMINARY ORDER

CORRECTING LICENSEMITH

This matter having come before the Idaho Department of Water Resources ("Department")
as the result of a motion to set aside a partial decree within the Snake River Basin Adjudication
("SRBA") the Department finds, concludes, and orders as follows:

FINDINGS OF FACT

I' On December 29, 1982, John H. Smith filed an application (No. 22-7418) with the
Department, seeking a permit to divert 14,40 cfs of ground water to inigate 7ZA aeres. The place of
use described in the application included the NENW and NWNW of Section 18, T05N, n+ig. fne
place of use did not include acres in the SWNW or SENW of Section lg, T05N, R4lE.

2' Permit 22-7419 was issued by the Department on June 11, 1985. The permit place of
use was identical to the application place of use and did not include acres in the SWNW or SENW
of Section 18, T05N, R4lE. Proof of beneficial use was filed by John Smith on July l, 1985. Mr.
smith stated that he developed 720 acres under the water right pernrit.

3. On June 16, 1988, John Smith filed claim 22-7418 in the SRBA, Claim 22-7419
described a diversion rate of 4,4 efs and the inigation of 617 acres. The place of use listed in claim
22-7418 did not include acres in the SWNW or SENW of Section 18, T05N, R4lE. A competing
SRBA claim for a portion of water right22-7418 was filed by Franko Farms lnc. c/o Frank Webstei
in August 1988.

4. Recognizing that Franko Farms was entitled to a portion of water right 22-7418, John
Smith and Richard Smith filed an amended claim in the SRBA in August 1988. The amended
Smith claim was assigned no.22-l4I8A. The Franko Farms claim was assigned no. 22-74188.
The Smith claim, 22-7418A, described a diversion rate of 3.83 cfs and the inigation of 537 acres.
claim 22'74rBA listed the swNw and sENW of section 18, T05N, R4rE.

5. Claim 22-7418A included the following sratement:

By agreement Mr. smith leases 80 acres in wl/2 NE1/4 Sec 13 T5N R40E to
Franko Farms Inc. who uses their.own wells to irrigate this leased ground (claimed
under ,{22-74188). Franko Farmi Inc. in-turn leases 80 acres S1/2 NW1/4 Sec 18
T5N R4lE to Mr- Smith who uses his own inigation system to inigate this ground
as recorded in this claim.

)

)
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6' The S1/2 of the NWl/4 of Section 18, T05N, R4lE was originally covered by water
ri9ht 22-7071. Right 22-7071was licensed in November 1978 in rhe name of Franko Farms and
included the Sl/2 of the NWl/4 of Section 18. The SRBA claim filed by Franko Farms for right
22-707 | listed the 80 acres of the Smith property (in Section 13, T05N, R40E) being inigated by
the Franko Farms well under the exchange agreement described above.

7. The SRBA claim for 22-7071did not include the Sl/2 of the NW1/4 of Section 18.
Franko Farms was allowed to claim a place of use different from that listed on water right license
22-707L under an accomplished transfer theory because the change occurred prior to 1987. The
partial decree issued by the SRBA Court for right22-7071 did not include the S1/2 of the NWI/4 of
Section 18.

8. Because water right 22-7418 was still a permit at the time the SRBA commenced, the
Department needed to conduct a review the water right and issue a water right license before the
SRBA claim could be processed. On July 9, 1997,the Department conducted a field exam of water
righr22-7418A.

9. The field examiner found 592.7 aeres being inigated under water right 22-7418A. The
inigated place of use included acres in the SWNW and SENW of Section 18, T05N, R4lE. The
field examiner also determined that 5.87 cfs could be diverted from the Smith ground water well.

10. Water right22-7418A was renumbered to 22-13457 at the time of licensing. When the
Department prepared the license far 22-13457, there was discussion about whether the SWNW and
SENW of Section 18, T05N, R4lE should be included on the Smith license because Mr. Smith did
not own the land.

11. In January 2006, a Department employee, Kay Walker, prepared a memo summarizing
the history and basis for license 13-13457. The memo included the following discussion:

Lands in S1i2NW1/4, Sec. l8 were previously licensed under Rt. 22^7071but those
lands have not been claimed in the SRBA under Claim 22-7071. [Department sraffl
will request an amended claim for 22-7A71so that [staffl can recommend the lands
in S l/2NW1/4, Sec. 18 as part of that licensed right. I did not include these lands in
licensing recommendations ffor water right22-13457] as they are licensed under Rt.
22-707r ....

12. The SRBA claim for right ?2-7071 was never amended by Franko Farms to cover the
S1/2 of the NWI/4 of Section 18. License 22-13457 did not include rhe S1/2 of the NWt/4 of
Section 18.

13. A partial decree for right 22-13457 was issued by the SRBA Court on November 24,
2008. The partial decree for right 22-13457 did not include any inigated acres in the S ll2 of the
NWl/4 of Section 18.
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14, In April 2AI2, the Department notified Webster Brothers Farms, the cunent owner of
the property, that the Sl/2 of the NWl/4 of Section 18 was being inigated without a valid water
right. In response to that notice, Richard Smith, who continues to lease the property, contacted the
department to discuss the history of water right22-13457, On December 28,ZOlz,Mr. Smith filed
a motion with the SRBA Court to set aside the partial decree for right 22-13457 to address the acres
left off of the water right license.

CONCLUSIONS OF LAW

1' Idaho Code g 42-219 describes the Department's role in licensing a water right after
proof of beneficial use has been submitted:

Upon receipt by the department of water resources of all the evidence in relation
to such final proof, it shall be the duty of the department to carefully examine the
same, and if the department is satisfied that the law has been fully complied with
and that the water is being used at the place claimed and for the purpose for which
it was originally intended, the department shall issue to such user or users a
Iicense confirming such use.

2. Under Idaho Code E 42-219, the Department has an obligation to issue a water right
license that accurately portrays the extent of beneficial use developed in accordance with a permii.

3. License 22-13457 does not accurately portray the full extent ofbeneficial use developed
under the Smith portion of Permit 22-7418 because it does not include acres inigated by Mr. Smith
in the SWNW and SENW of Section 18, T05N, R418. Evidence shows that Mr. Smith was leasing
the SWNW and SENW of Section 18 in the mid-1980s and could therefore develop a water right
on that property.

4. Evidence also shows that the SWNW and SENW of Section l8 was intentionally left
off of license 22-13457 in anticipation of an amended claim being filed by Franko Farms for water
right 22-7071. The amended claim was never filed by Franko Farms, leaving the SWNW and
SENW of Section 18 not covered by a valid water right.

5. Because the inigated place of use developed by Mr. Smith under water right 22-7418
(22-L3457) included the SWNW and SENW of Section l8 through a valid lease agreemenr, rhose
acres should be included on license 22-13457. The Department should correct License 22-13457 to
include all of the acres found by the field examiner in Section 18.
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ORDER

IT IS HEREBY ORDERED that Water Right License 22-13457 is CORRECTED as ser
forth in the Conected Water Right License issued in conjunction with this Order.

Dated *ir\*dayof Feb,u,.* .2013

James

Water

CERTINCATE OF MAILING

Prograrn Manager

I hereby cerrify that on ,r,. AXY day of 2Al3,I mailed a true and
LICENSE, to thecorrect copy of the foregoing PRELIMINARY ORDER

person(s) listed below:

Judea Jones

Administrative Assistant

US MAIL
RE: PRELIMINARY ORDER CORRECTING LICENSE (22-13457)

Richard Smith
PO Box 8
Rexburg,ID 83440

Jerry Rigby
Rigby, Andrus & Rieby Chtd.
PO Box 250
Rexburg,ID 83440
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EXPLANATORY INFORMATION TO ACCOMPANY A
PRELIMINARY ORDER

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure nA.AZ)

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67 -5243,Idaho Code. It can and will become a final ordqr withoq!
f.llrllrer,acfion of the.Department of Water Resources {"deoartmenf'} unlesp ? party petitionF-
for reconsideration. file$ an excention and brief" oqJequests a hearing as further described
below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. Note: the petition must be received by
the department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied
by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen ( 14) days after: (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file briefs
in support of the party's position on any issue in the proceeding with the Director. Otherwise, this
preliminary order will become a final order of the agency.

REOUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been afforded an opportunity for a hearing on
the matter may request a hearing pursuant to section 42-1701A(3), Idaho Code. A written petition
contesting the action of the Director and requesting a hearing shall be filed within fifteen ( 15) days
after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shail ailow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Director will within a reasonable time period notify each party of the place, date and hour
for the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard
in Boise,Idaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argllment and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01 .0 1302 and 37.0 L01 303 (Rules of procedure
302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown' The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its service date if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a) The petition for reconsideration is disposed of; or
(b) The petition is deemed denied because the agency head did

not dispose of the petition within twenry-one (21) days,

APPEAL qF TINAL ORDER TO DISTRIqT COURT

Pursuant to sections 67-527A and 67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal the
final order and all previously issued orders in this case to district court by filing a petition in the
district court of the county in which:

l.
ii.
iii
iv

A hearing was held,
The final agency action was taken,
The party seeking review of the order resides, or
The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final, See
section 67-5273,Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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EXHIBIT M

IDWR Order Correcting Water Right License No.22-69638

AFFIDAVIT OF THOMAS J. BUDGE - Exhibit M



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 69638IN THE PRELMINARY ORDER

CORRECTING TRANSFER APPROVAL

This matter having come before the Idaho Department of Water Resources (Department) as
the result of a clerical error discovered in a transfer approval, the Department finds, concludes, and
orders as follows:

FINDINGS OF FACT

1. In 2002, La Var Newman filed Application for Transfer No. 69638 seeking to change
the point of diversion and place of use for a split portion of water right 32-10358. Mr. Newman's
split portion of the right (assigned water right no. 32-13211) authorized the diversion of 8.23 cfs
and the irrigation of 368.6 acres.

2. Application for Transfer No. 69638 was approved by the Department on October 24,
2003. Transfer Approval 69638 included a description of water right 32-1321L It also included a
description of water right 32-7116, which partially overlaps the place of use for right 3Z-L3ZII. At
the time of the transfer approval, Mr. Newman also divcrted water under Permit 32-7253, which
also partialiy overlaps the place of use for right 3}-l32ll.

3. The Department recently conducted a licensing review for Permit 32-7253. During that
review, the Department discovered an error in Transfer Approval 69638, specifically in the plice of
use description for right 32-13211. The acres listed in rhe SESE and the SWSE of Seclion 31,
T12N, R29E had been inadvertently transposed.

4. Application for Transfer No. 69683 correctly identified the proposed place of use for
right 32-l32ll. The application identified 36 inigated acres in the SESE of Seition 31, TlzN,
R29E, and 1 I inigated acres in the SWSE of Section 31.

5' The place of use description for right 37-7116 in Transfer Approval 69638 marched the
application's place of use description for the acres in Section 3i. The map included with the
transfer application agreed with the application's place of use description. The ATcGIS shapefile
created by the department for Transfer Approval 69638 also agrees with rhe application's place of
use description.

6. In Transfer Approval 69638 the irrigated acres listed in water right 31-l32ll for the
SWSE and SESE of Section 3l were transposed. 36 acres were listed in the SWSE of Section 3l

SUPPORT PATA
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and 1l acres were listed in the SESE of Section 31. Evidence suggests this transposition of
numbers is simply a clerical, data-entry error.

7. The cunent water right holder should not be required to file a new transfer to correct the
Department's clerical error, The Department should correct the error and Transfer Approval 69633
through this order.

CONCLUSIONS OF LAW

1. Pursuant to Idaho Code $ 42-222, the Department has a duty to accurately describe
each of the water rights changed as part of a transfer application. The Department did not
accurately describe water right 32-l32ll in Transfer Approval 69638.

2. The Department should issue an Amended Transfer Approval 69638 correcting the
clerical error in the place of use description for right 32-13211. 36 irrigated acres should be
listed in the SESE of Section 31, T12N, R29E, 11 inigated acres should be lisred in the SWSE
of Section 31, Tl2N, R29E.

ORDER

IT IS HEREBY ORDERED that Transfer Approval 69638 is CORRECTED as ser forrh in
the Amended Transfer Approval 69638 issued in conjunction with this order.

Dared this 2ltay of t 20t2tl

James

Water Program Manager

Preliminary Order Conecting Transfer Approval, Page2
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I hereby certify that on tn" i{\ day of //ur+rqL 20i l, r mailed a rrue and
correct copy of the foregoing PRELMINARY ORnEn CORRECTING TRANSFER

CERTIFICATE OF MAILING

APPROVAL, to the person(s) lisred below:

Cox
nistrative Assistant

US MAIL
RE: PRELIMINARY ORDER CORRECTING TRANSFER AppRovAL (696s3)

La VarNewman
2943 North 800 East
Monteview,ID 83435

Howard Taylor & Sons
PO Box 51780
Idaho Falls,ID 83403

Preliminary Order Correcting Transfer Approval, Page 3



EXPLANATORY INFORMATION TO ACCOMPANY A
PRELIMINARY ORDER

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 730.02)

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67-5243, Idaho Code. It can and will ome a final order

ut
and tr

describe!! below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. Note: the petition must be received by
the department within this fourteen (1a) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied
by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTTONS ANp BRTEFq

Within fourteen (14) days after: (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenfy-one (2 1) days to grant or deny a petition for reconsideration from this preliminary order, any
parfy may in writing support or take exceptions to any part of a preliminary order and may file briefs
in support of the party's position on any issue in the proceeding with the Director. Otherwise, this
preliminary order will become a final order of the agency.

REOUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action ofthe
Director of the Department and who has not previously been afforded an opportunity for a hearing
on the matter may request a hearing pursuant to section 42-l70lA(3), Idaho Code. A written
petition contesting the action of the Director and requesting a hearing shall be filed within fifteen
(15) days after receipt ofthe denial or conditional approval.

OBAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to be
heard, the Director will within a reasonable time period notiff each party of the place, date and hour
for the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard
in Boise,Idaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure
302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy ofthe final order on all parties ofrecord.

Section 67-5246(5),Idaho Code, provides as follows

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its service date if a party has not filed a petition for reconsideration. If a
parfy has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a)
(b)

The petition for reconsideration is disposed of; or
The petition is deemed denied because the agency head did
not dispose of the petition within twenfy-one (21) days.

APPEAL OF F'INAL ORDER TO DISTRICT COURT

Pursuant to sections 67 -527A and 67-5272, Idaho Code, if this preliminary order becomes
final, any parfy aggrieved by the final order or orders previously issued in this case may appeal the
final order and all previously issued orders in this case to district court by filing a petition in the
district court of the county in which:

1. A hearing was held,
The final agency action was taken,
The party seeking review of the order resides, or
The real property or personal property that was the subject of the agency action is
located.

lll.
lv

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final,
See section 67-5273,Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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EXHIBIT N

IDWR Order Correcting Water Right Transfer No. 75147

AFFIDAVIT OF THOMAS J. BIIDGE _ ExhibitN



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF TRANSFER )
NO. 75I47 IN THE NAME OF ) PRELIMINARY ORDER

RESCINDING TRANSFER

This matter having come before the Idaho Department of Water Resources
("Departmenr") as a result of an unaccomplished water right transfer, the Department finds,
concludes, and orders as follows:

FINDINGS OF FACT

l. On March 22,2004, the Snake River Basin Adjudication Courr issued partial
decrees for water rights 29-2284 and 29-230L Warer right2g-ZZB4 bore a priority daie of March
2, 1949 and authorized the diversion of 4.50 cfs and an annual diversion volume of 3,25?.9 acre-
feet from ground water for industrial use. Water right 29-2301 bore a priority date of April 24,
l95l and authorized the diversion of 4.00 cfs and an annual diversion volume of 2,895.9 acre-
feet from ground water for industrial use. Water rights 29-22&4 and 29-2301 were used at rhe
same industrial facility but did not include any combined rate or volume limits.

2. On October l, 2008, Southeast ldaho Energy LLC ("SEI") filed Application for
Transfer No. 75147, proposing to change the points of diversion and place of use-fbr water rights
29'2284 and 29-2301. The proposed points of diversion and place of use were located
approximately 20 miles to the southwest of the then-existing points of diversisn and place of use.

3. Application 75147 stated that the water rights would be used ar a coal gasificarion
and fertilizer production facility to be constructed at the proposed place of use. Appli-adon
75147 described two new ground water wells to be drilled at rhe proposed place oi use.

4. Mike McVay, a hydrologist for the Department, conducted a technical review of
the proposed transfer and determined that water rights 29-2284 and 79-2381 should be limired to
a combined annual diversion volume of 5,070 to prevent impacts to Snake River water rights.
McVay Memo, pages 9-l I (February 2, 2010).

5. The Department aPproved Transfe r 75147 on December 3 l, 2009. The transfer
approval included the following conditions:

Rights 29'2284 and29-2301 when combined shall not exceed a total diversion
rate of 8.5 cfs, a total annual maximum diversion volume of 5,070 acre-feet.

The right holder shall accomplish the change authorized by this transfer wirhin
one year(s) of the date of this approval.

SI,JPP*fiY NATA
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Failure of the right holder to comply with the conditions of this transfer is cause
for the Director to rescind approval of rhe transfer.

6. Because the new points of diversion were located within a different administrative
basin, the Department assigned new numbers to the water rights. Vfater right 29-2284 was
renumbered as 35-14014. water right 29-2301 was renumbered as 35-14015.

7, Magnolia Nitrogen ldaho, LLC ("Magnolia") acquired all of the assets of SEI in
the fall of 2012, including water rights 35-14014 and 35-14015. Affidavit of Ric Sorbo, CEO of
Magnolia (March 13,2017). Because of financial issues, the industrial facility proposed in
Transfer 75147 was never completed. /d. The proposed ground water wells were not drilled and
no ground water was diverted at the proposed project site. Id.

CONCLUSIONS OF LAW

l. The Department has the authority to rescind a prior transfer approval if the
conditions of approval are not satisfied.

2. The evidence available to the Department confirms that the changes proposed in
Transfer 75147 were never accomplished. SEI and its successor in interest, Magnolia, did not
comply with the conditions of Transfer 75147 because the proposed changes were never
completed. The Department should rescind Transfer 75147 for failure to comply with the
conditions of approval. water rights 35- l4ol4 (29-2284) and 35- 14015 (29-2301\ shoutd be
returned to their pre-transfer elements and conditions, including removal of the combined annual
diversion volume limit-

ORDER

IT IS HEREBY ORDERED that Transfer 75147, approved on December 31, 2009, is
RESCINDED. The points of diversion and place of use for warer rights 35-14014 and 35-14015
shall revert to the locations existing prior to Transfer 75147. The conditions of the water rights
shall revert to those existing on the water rights prior to Transfer 75147. Because the water
rights are returning to Administrative Basin 29, tl'te water rights should be renumbered to their
original water right numbers (29-2254 and 29-2301).

Dated this -!flav or r)nne aln.

Cefalo
Water Resources Program Manager
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CERTIFICATE OF MAILING

I hereby certify that on tfre f }s day of 2017,Lmailed a true and
colrect copy of the foregoing PRELMINARY ORDER RESCTNDING TRANSFER, with the
United States Postal Service, certified mail with return receipt requested, postage prepaid and
properly addressed to the person(s) lisred below:

Power County
c/o Sharee Sprague
543 Bannock Avenue
American Falls, ID 83211

Douglas Balfour
230 W Lewis
PO Box 490
Pocatello,ID 83204

Sharla
ve Assistant
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IDAHO DEPARTMENT OF WATER RESOURCES
Proof Report

Water Right 29-2234

Tributarv

From To
01/01 1A31
Total Diversion

SESESW
NENWNW

Diversion Fgtg
4.500 cFs
4.500 cFS

6U2017

Volume
3,257.9 AF
3,257.9 AF

POWER County
POWER County

OwnerTvoe
Current Owner

Name and Address
POWER COUNTY
543 BANNOCK AVE
AMERICAN FALLS, ID 83211
(208) 226.7610

Prioritv Datei glU1949
Basis: Decreed
Status: Active

Sourge
GROUNDWATER

Beneficial Use
INDUSTFIAL

Source and Point{s} of Dlversion
GROUND WATER
GHOUND WATER

Place Of Usg
INDUSTR IAL wilhin POWEH

Sec. 12,
Sec. 13,

Twp 065, Flge 33E,
Twp 065, Flge 33E,

Qqnditions ol Anoroval:
1. T19 Pursuant to Section 42-1412{6l,ldaho Code, this water right is subject to such general

provisions necessary for the definition of the rights or for fie efficient administralion of
water righls as determined by the Snake River Basin Adjudication coufi in the final
unified decree entered AA?6/2A14,

NE NW SW SE
TwD Flno Sec NE NW SW SE NE NW SE NE NW sw SE NE NW sw SE
uos 338 t2 x x X x
05s 33E t3 x x x x x x x x X x
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IDAHO DEPARTMENT OF WATER FESOURCES
Proof Reporl

Water Bight 29-2301

Diversion Fate
4.000 cFS
4.000 cFs

612,2017

Volume
2,895.9 AF
2,895.9 AF

33E, POWER County
33E, POWER County

OwnerTvoe
Current Owner

NamE ?nd Address
POWER COUNTY
543 BANNOCK AVE
AMEHICAN FALLS, ID 832.11
(208)226-7510

Prioritv Date: 412411551
Basis: Decreed
Statu,g! Active

Source
GHOUNDWATER

BeneficialUse
lNDUSTRIAL

Source and lgint{s} of Diversion
GHOUND WATER
GROUND WATER

Place Of Use
INDUSTHIAL within POWER Cou

Tributarv

From To
01/01 12t31
Total Diversion

NWNWNE
NWNWNW

Sec.13,
Sec.13,

Twp 065, Flge
Twp 06S, Rge

Condillgns ol Approval:
1 . T19 Pursuant to Section 42-1412(6),ldaho Code, this water right is subject to such general

provisions necessary lor the definition of the rights or for the efficient administration of
water rights as determined by the Snake River Basin Adjudication court in the final
unified decree entered OAIZ$IZAM.

NE NW sw SE
Twp Rno S6c NE NW SW NE NW SW SE NE NW SW SE NE NW SW Tolals
06s s3E 12 X x x x
06S stE t3 x x x x x x x x x x
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EXPLANATORY INFORMATION TO ACCOMPAIIY A
PRELINflNARY ORJ}ER

(To be used in connection rvith actions rvhen a hearing rvas hetd)

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the hearing
officer within fourteen (14) days of the service date of the order as shown on the certificate of
service. Note: the petition must be received by the Department rvithin this fourteen (14)
day period. The hearing officer will act on a petition for reconsideration wirhin twenty-one (21)
days of its receipt, or the petition will be considered denied by operation of law. See section 6?-
5243(3) Idaho Code.

EXCEPTTONS ANp BRTEFS

Within fourteen (14) days after: (a) the service date of a preliminary order, (b) the
service date of a denial of a petition for reconsideration from this preliminary order, or (c) the
failure within twenty-one (21) days to grant or deny a petition for reconsideration from this
preliminary order, any party may in writing support or take exceptions to any part of a
preliminary order and may file briefs in support of the party's position on any issue in the
proceeding to the Director, Otherwise, this prelirninary order will become a final order of the
agency.

lf any party appeals or takes exceptions to this preliminary order, opposing parties shall
have fourteen (la) days to respond to any party's appeat. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Director. The Director retains the right
to review the preliminary order on his own motion.

0RAL.{8GUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow
all parties an opportunity to file briefs in support of or taking exceptions to the preliminary order
and may schedule oral argument in the matter before issuing a final order. If oial arguments are
to be heard, the Director will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Director orders otherwise, atl oral argur"nts
will be heard in Boise, Idaho.
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CERTTFTCATE OF SERVrcp-

All exceptions, briefs, request for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be servid on all other parties to the
proceedings in accordance with Rules of procedure 302 and 303.

FINAL ORDBR

The Department will issue a final order within fifty-six (56) days of receipt of the written
briefs, oral argument or response to briefs, whichever is later, unless waived by tire parties or for
good cause shown. The Director may remand the matter for further evidentiaiy heaiings if
further factual development of the record is necessary before issuing a final order. The
Department will serve a copy of the final order on all parties of record.

Section 67-5246(5',ldaho Code, provides as follows:

Unless a different date is stated in a final order, the order is efflective fourteen
{14) days after its service date if a party has not filed a petition for
reconsideration. lf a party has filed a petition for reconsideration with the agency
head, the final order becomes effective when:

(a) The petition for reconsideration is disposed of; or
(b) The petition is deemed denied because the agency head did not

dispose of the petition within twenty-one (21) days.

AppEAL OF FrNAL ORDER,TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes
final any party aggrieved by the final order or orders previously issued in this rutr *uy appeal
the final order and all previously issued orders in this case to district court by filing a petiiion in
the district court of the county in which:

l.
ii.
iii.
iv.

Page2
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A hearing was held,
The final agency action was taken,
The party seeking review of the order resides, or
The real property or personal property that was the subject of the agency action is
located.

The appeal must be file^d within twenty-eight (28) days of this preliminary order becoming final.
See section 67-5273,ldaho Code. The filing of an appealto district courr does not itself s'iay the
effectiveness or enforcement of the order under appeal.



EXHIBIT O

IDWR Order Correcting Water Right Transfer No. 77576

AFFIDAVIT OF THOMAS J. BLIDGE - Exhibit O



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN TFIE MATTER OF APPLICATiON FOR
TRANSFER NO. 77576IN TF{E NAME OF PRELIMINARY ORDER

CORRECTING TRANSFER APPROVALARLIN D. CORALLE M. KNIG

This matter having come before the Idaho Department of Water Resources ("Department")
as the result of computation errors discovered in a transfer approval, the Department finds,
concludes, and orders as follows:

FINDINGS OF FACT

1. On May ll, 2A12, Arlin Knight filed Amended Application for Transfer No. 77576,
seeking to change the point of diversion and place of use for water rights 31-7277,31-11449 and a
60-acre split portion of water rights 31-10534 and 3l-I1452. The transfer application was
advertised to the public and was not protested. Transfer 77576 was approved on July i8, ZOiZ.

2. The Snake River Basin Adjudication ("SRBA") Court issued pafiial decrees for water
rights 3l-7277,31-i0534, 3l-11449 and 31-1 1452 in2}02 and 2003. The parrial decrees for these
four water rights included various combined limits (diversion rate, volume, and inigated acres) with
water rights 31-2791A and 31-1 1424 because the six rights were all developed from shared ground
water wells.

3. Water rights 3l-2291A and 3L-11424 are currently in the name of Circle B Farms
Limited Partnership ("Circle B Farms"). Water rights 31-22914 and 3l-ll4}4 were added to the
transfer as associated rights to update the combined limit conditions to reflect the split of water
rights 31-10534 and 3I-11452.

4' Water right 3t-1t452 was split into right 31-12305 (remainingportion) and right 31-
12306 (transfened portion). Water right 3l-10534 was split into right 3I-12307 lremaining
portion) and 3I-I2308 (transferred porrion).

5. As part of the transfer approval, the Deparlment also split the combined limits. The
limits were split based on two groupings: (l) the water rights transfened to Mr. Knight's proposed
place of use (31-7277, 3l-11449,3I-12306, and 31-12308), and (2) the water rights remaining at
the original location and the Circle B Farms warer rights (31-12305, 3l-12307, Zt-ZZgte, anO :t-
11424). The combined limits shouid have been split in proportion to the number of acres under
each of the water rights.

6, During a recent review of water rights in the area, the Department discovered that the
combined limit conditions listed in Transfer Approval 77576 were calculated incorrectly. The

$t.,ppsnT *&fp
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combined limits were not calculated based on the proportionate acres under each of the water
rights' Attachment A to this Order lists the water rights and the combined limits as they existed
before the transfer and the correct way the water rights should have been listed after the transfer.

CONCLUSIONS OF LAW

I' Pursuant to Idaho Code $ 42-222, the Department has a duty to accurately describe
each of the water rights changed as part of a transfer application. The Department did not
accurately describe the water rights included in Transfer Approval 77576. The combined limit
conditions for the rights should have been calculated based on the proportionate acres under each
of the water rights as shown in Attachment A.

2. The Department should issue an Amended Transfer Approval 77576, correcting the
erors in the water right conditions.

ORDER

IT IS HEREBY ORDERED that Transfer Approval 77576 is CORRECTED as ser forth in
the Amended Transfer Approval 77576 issued in conjunction with this order.

Dated tnis 20*day of 2At3

ames Cefalo
Water Resources Program Manager

Preliminary Order Correcting Transfer Approval, page Z



CERTIFICATE OF MAILING

I hereby certify that on tt, "10\uy or *Jt.t"a 2013, I mailed a true and
coffect copy of the foregoing PRELIMINARY ORDER CORRECTING TRANSFER
APPROVAL, to the person(s) listed below:

Cox
ve Assistant

US MAIL
RE: PRELIMTNARY ORDER CORRECTING TRANSFER AppRovAL (77s76)

Arlin or Coralle Knight
23798ast2050 North
Hamer,ID 83425-5143

Circle B Farms Ltd Partnership
PO Box 69
Lewisville,ID 83431

Preliminary Order Correcting Transfer Approval, Page 3



Preliminary Order Correcting Transfer Approval 7757G
Attachment A

Water Rights Prior to Transfer 77576
Knight

Water Rights After Transfer 77576
Knight

Prioritv
ru22/Le77
2/2s/Ls4s
2/2/Le42

2/2s/1e4e

Prioritv
2l2s/Le4s
2/2/Le42
2/2/1e42

2lzs/1s49

Rieht No.

3L^7277

31-77449

31-1_0534

3L-11.452

Circle B Farms

Rieht No,

3t-229LA
31-LI424

Prioritv
lLl22/L977
2/2s/Le{e
212/le42

2l2s/Ls4e

Prioritv
2l2s/194e
2/2/1e42

Rate

L.87

0.99
L.4

r..95

Volume
4L7

220.5

280

1L4.5

Acres

139

63

80

80

Acres

10

10

Rieht No.
3t-7277
3L-LL449
31-12308

31"-1_2306

Circle B Farms

Risht No.

3L-2Z9LA

3L-1,1,424

3L-12307

37-L2305

Rate

L.87

0.99

1.05

L-47

Voh,Une Acres

477 139

220.5 53

270 60

86 60

Rate

1,.96

L.4

Volglnq
53.3

53.3

Rate

1.96

7.4

0.35

o.49

Volume Acres

53.3 10

53.3 L0

70 20

28.6 2A

Combined limits Prior to Transfer 77576
37-2291A/ 3t-1I424: 53.3 af,10 acres,8.4afin 14days
31-10534 / Zt-ttqSZ: 280af,80 acres,56.6 afin 14 days

3L-7277 / Zt-tt+qg: 2.78 cfs,486.5 al L39 acres

37-2291A/ 3L-LL449 / 3L^tt452: 1.96 cfs

3r-229LA | 31-tL424 | 31-LIM9 / 31-10534 / 3L-1t452: 4.2O ds

Combined Limits After Transfer 77576
3L-229LA / 3L-1.1424: 53.3 al 10 acres, 8.4 af in 14 days

31.-12305 / 3L-723O7: 7A af ,2O acres, L6.6 af in 14 days

3L-L23A6 / 31.-I23O8: ZLO af ,60 acres, 50 af in 1-4 days

3L-7277 I Zt-ttqqg:- 2.78 cfs,486.5 af, 139 acres

3I-2291A 131-12305: 0.38 cfs

3L-LL449 / 3I-!23A6: 1.58 cfs

31.-2291A / 31,-rL424 / 3L-L23O5 / 3L-723O7: 0.82 cfs

3L-LL449 l 3L-72306 / 3t-L2308: 3.38 cfs



EXPLANATORY INFORMATION TO ACCOMPANY A
PRELIMINARY ORDER

(To be nsed in connection with actions when a hearing was not held)

(Required by Rule of Procedure 730.02)

The accompanying order ol approved docunent is a "prelimina ry Order" issued by the
department pursuant to section 67 -5243,Idaho code. It can and rvil! become a final order without

acti ment of a
for rec eration. files an excen tion and brief. or a hearins as furth described
below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen ( 14) days of the service date of this order. Note; the petition must be received by
the department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the peririon wlll be considired denied
by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS..AND BRIEFS

Within fourteen ( 14) days after: (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (2 I ) days to grant or deny a petition for reconsideration from this preliminary or der, any
party may in writing support or take exceptions to any part of a preliminary order and may file briefs
in support of the party's position on any issue in the proceeding with the Directgr. Otherwise, this
preliminary order will become a final order of the agency.

BEOUEST FOR IIEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been afforded an opportunity for a hearing on
the matter may request a hearing pursuant to section 4}-?ALAQ),Idaho Code. A written petiiion
contesting the action of the Director and requesting a hearing shall be filed within fifteen (15) days
after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral a.rguments are to be
heard, the Director will within a reasonable time period notify each party of the place, date and hour
for the argument of the case. Unless the Director orders otherwise, all oral arguments will be heard
in Boise, Idaho.
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cERTrFr CATE OF SERVr Clg

All exceptions, briefs, requests for oral argrment and any other matters filed with the
Dit'ector in connection with the prelirninary order shail be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of procednre
302 and 303),

FINAL ORDER

The Director will isstre a final order within fifty-six (56) days of receipt of the wr.itten briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good causeshorvn' The Director may remand the matter for further evidentiai hear.ings if ftrrther factllal
development of the record is necessary before issuing a final order. The depirtment will serve a
copy ofthe final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its service date if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becornes effective when:

(a) The petition for reconsideration is disposed of; or(b) The petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.

Pursuant to sections 67-5270 and,67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issuedln this case may appeal the
final.order and all previously issued orders in rhis.ui. to oistiict court by filing a petition in the
district court of the county in which:

i, A hearing was held,
ii, The final agency action was taken,
iii. The party seeking review of the order resides, oriv' The real property or personal property that was the subject of the agency action is

located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. See
section 67-5273' tdaho Code. The filing of an appeal to iisricr courr does not irself stay the
effeetiveness or enforcement of the order under appeal.
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EXHIBIT P

IDWR Order Correcting Water Right Transfer No. 80061

AFFIDAVIT OF THOMAS J. BL]DGE _ Exhibit P



BEFORE TI{E DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 80061 IN THE NAME OF )
TERR.ELL AND SANDRA YANCSY )

PRELMINARY ORDER
CO RRECTING TRqJqS FER APPROVAL

This matter having come before the ldaho Department of Water Resources ("Department")
as the result of clerical errors discovered in a transfer approval, the Department finds, concludes,
and orders as follows:

FINDINGS OF FACT

L On April 20, 201 5, Tenell and Sandra Yancey filed Application for Transfer No. 8006 I,
proposing to change the point of diversion and place of use for a split portion of five separate water
rights (35-73554,35-13754,35-8074A,35-2774Aand35-76444). Application 80051 proposed to
move 5.3 acres of water right 35-73554 to the new place of use.

2, Prior to Transfer 80061, water right 35-73554 shared a common place of use with five
other water rights and included the following condition: "Rights 35-2333,3S-7355A,35-73558,
35-13753 and 35-13553 when combined shall not exceed a total diversion rate of 9.96 cfs, a total
annual maximum diversion volume of 1,972 af at the field headgate, and the irrigation of 493
acres." The 493-acre combined place of use was located in Section 4, T05s, R3lE.

3. Because Transfer 80061 proposed moving a 5.3'acre portion of warer right 35-73554 to
a new place of use and a separate irrigation system, water rights 35-2333, 35-73558, 35-13553 and
35- l 3753 were added to Transfer 8005 I to update the combined limir condition and reduce the 493-
acre combined place of use of the water rights.

4. The reduced combined place of use for water rights 35-2333,35-73554, 35-73558, 35-
13553 and 35-13753 was 487.7 acres, still located in Section 4, T05S, R3lE. Application 80051
didnotproposeanychangestotheremaining4ST.T-acrecombinedplaceofuse. TransferApproval
80061 mistakenly described the combined place of use for water rights 35-2333, 35-73554, 35-
73558,35-13553 and 35-13753 in the neighboring Section (Section 33, T04S, R3lE). The enor
was discovered during the processing of a subsequent transfer application.

5. The evidence available to the Department at this time, indicates Transfer Approval
80061 included a clerical error in the place of use descriptions for water rights 35-2333, 35-7355A,
35-73558, 35-13553 and 35-13753. The 487.7-aqe combined place of use for these waterright
should have been located in Secrion 4, T05S, R3lE, instead of Secrion 33, T04S, R3lE. The
Department should conect the transfer approval.

$!*'pp*RT $p,"fA
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CONCLUSIONS OF LAW

L Pursuant to ldaho Code $ 42-222, the Departmenr has a duty to accurately describe
each of the water rights changed as part of a transfer application. The Department did not
accurately describe warer rights 35-2333,35-73554,35-73558,35-13553 and 35-13753 in
Transfer Approval 80061. The 487.7-are combined place of use for these five water rights
should have been described in Section 4, T05S, R3 t E.

2. The Department has the authority to issue Amended Transfer Approval 80061,
correcting the error in the place of use legal descriptions.

ORDER

IT IS HEREBY ORDERED that Transfer Approval 80061 is CORRECTED as ser forrh in
Amended rransfer Approval 80061 issued in conjunction with this order.

Dated this l51L day of 20t7.

James Cefalo
Water Resources Program Manager

Preliminary Order Correcting Transfer Approval, page 2



CERTIFTCATE OF MAILING

I hereby certify that on the
correct copy of the foregoing

day of tYlnt 2Ol7,l mailed a true and
Y bnbsn CORRECTING TRANSFER

APPROVAL to the person(s) listed below:

Cox
ve Assistant

US MAIL
RE: PRELIMINARY ORDER CORRECTING TRANSFER AppRovAL (8006r)

Terrell and Sandra Yancey
12265 2700 W
Aberdeen, ID 83210

Preliminary Order Conecting Transfer Approval, Page 3



EXPLANATORY INT'ORMATION TO ACCOMPAI\-Y A
PRELIMINARY ORI}ER

(To be uscd in connection with actions rvhen a hearing was held)

The accompanying order is a Preliminary Order issued by the ldaho Department of
Water Resources (Department) pursuant to section 67-5243,ldaho Code. It caq-and rvill
become a final order witholrt furthgr tction of the Denartment unless a partv netitions for
reconsideration or files an exception and brjef as further described below:

PETTTTON FOR RESpNSTDERATTON

Any party may file a petition for reconsideration of a preliminary order with the hearing
officer within fourteen (14) days of the service date of the order as shown on the certificate of
service. Notel the petition must be received by the Department within this fourteen (14)
day period. The hearing officer will act on a petition for reconsideration within twenty-one (21)
days of its receipt, or the petition will be considered denied by operation of law. See section 67-
5243(3) Idaho Code.

EXCEPTTONS AND BRTEFS

Within fourteen (14) days after: (a) the service date of a preliminary order, (b) the
service date of a denial of a petition for reconsideration from this preliminary order, or (c) the
failure within twenty-one (21) days to grant or deny a petition for reconsideration from this
preliminary order, any party may in writing support or take exceptions to any part of a
preliminary order and may file briefs in support of the party's position on any issue in the
proceeding to the Director. Otherwise, this preliminary order will become a final order of the
agency.

If any party appeals or takes exceptions to this preliminary ordero opposing parties shall
have foufieen (14) days to respond to any party's appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Director. The Director rerains the right
to review the preliminary order on his own motion.

0RAL.{RGUMENT

lf the Director grants a petition to review the preliminary order, the Director shall allow
all parties an opportunity to file briefs in support of or taking exceprions to the preliminary order
and may schedule oral argument in the matter before issuing a final order, lf oral arguments are
to be heard, the Director will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Director orders othenvise, all oral arguments
will be heard in Boise, ldaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, request for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on alt other parties to the
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days of receipt of the written
briefs, oral argument or response to briefs, whichever is later, unless waived by the parties or for
good cause shown. The Director may remand the matter for further evidentiary heaiings if
further factual development of the record is necessary before issuing a final order. The
Department will serve a copy of the final order on all parties of record.

Section 67-5246(5J,ldaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen
( I 4) days after its service date if a party has not fi led a petition for
reconsideration. If a party has filed a petition for reconsideration with the agency
head, the final order becomes effective when:

(a) The petition for reconsideration is disposed of; or
(b) The petition is deemed denied because the agency head did not

dispose of the petition within twenty-one (21) days.

AppEAL OF FrNAL ORpER TO DISTRTCT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal
the final order and all previously issued orders in this case to district court by filing a petiiion in
the district court of the county in which:

i. A hearing was held,
ii, The final agency action was taken,
iii. The party seeking review of the order resides, or
iv' The real property or personal property that was the subject of the agency action is

located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.
See section 61-5273,ldaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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