
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Notice of Security Interest in a Water Right
And Request for Notification of a Change in Ownership or Any Proposed
Or Final Action to Amend, Transfer, or Otherwise Modify a Water Right

Pleaseprintortype. Aftachpageswithadditionalinforrnation, lnstructionsareonthebackofthispage
lncomplete forms with be retumed

Water Right No(s).:

HECHIVEN
DEC 0 6 2018

Department oi lvator Rc: :u;:: ;
Eastern ii*giur

t

2. The following REQUIRED infolmation must be submitted with this form:

A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF SALE or
other legal document indicating your interest in the property and water rights or claims in question, WITH ATTACHED
LEGAL DESCRIPTION.

B) A FEE of $25.00 per water right or adjudication claim.

3. Name and Mailing Address of Person or Company holding Security Interest:

The Bank of Commerce

c/o Westem AgCredit
10980 South Jordan Gateway
P.O. Box 95850
South Jordan, UT 84095-0850

4 Name of Water Right Owner/Claimant(s):

DENNIS V. LEAVITT and KENEA C. LEAVITT

5 Expiration Date of Notification Period: May l. 2048

Is this a Renewal of Request for Notification ( ) YES

The Bank olCommerce

(x)No

By: Western Agent

7. Signature(s) (and title ifapplicable)

lce Operations

6.

For Office Use Only

mrffi?# Bziz&fo
Processed btry_ nut.-+f$!y WR_ Date

Fee

SUPPORT DATA

rN F|LE * 35:2L5U-
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Recording Requostgd by:

WHEN RECORDED MAILTOT

The Bank ofCommerce
I730 West Broadway
P.O. Box l8E7
ldafio Falls, Idaho 83403

1?e1q

lnstrument # 699269
BINGHAM COUNTY. IDAHO
2018-0846 02:01:33 PM No. ofPaoes: 12
Rocorded fon FIRST AMERICAN TITLE - BI.ACKFO
PAMELAW. ECKHARDT Fee: $45.00
Ex-Officio Recorder Deoulv JPullev
INdEX TO: MORTGAGE & FIXIT'RE HLING
Eleotronlcally Recolded by Slmplflle

Spuce Above This LIre For Rscordo,rr U6o

Loan Number; 4100592859

REAL ESTATE MORTGAGE

THIS MORTGAGE is madp this 30tb day ol Mey, 20t8, bctwecn DENNIS V. LEAVIIIT and KENEA C,

LEAVIITT busbald ond wlfe hercinsftsr coltod "Morlgrgoy'', and Tbe Bank of Commerce hereinaier called

"Mortgagee", having its principal place ofbusiness in ldoho Falls, ldaho'

WITNESSET[|: That Mgrtgagor IRREVOCABLY CMNTS, BAROAINS, SELLS, CONVEYS AND ASSICNS

unto Morttagef togother wih right of enry and possossion tho lollowing described rerl property situated in fte
County of Blnghsm, State of ldaho, dcscribed in E$!!!!j!!3.

TOGETHER WITH; all buildings, ctruclures, equlpmenl, fixnuer (including trees, vincs and ehrubs) and

improvomenti of every kind and doscription now or hererfter construcled or placed thereon; all standing timber and

rimber to be cut tooaiod thsrcon; all cxlsling and futuro waterrighls, howover cvldenced, including lnlgation and

waterlng equipmenl and systcms, ditches,.laterals, condulls, and'rights-of-way uscd to convcy $uoh water or to drch
the above-descrlbed property, all of which rights aro hereby made apputtenmt to rho Proprrty, ond all pumping

plonts, electricol.gsnoratots, ivlnd machtnes, and'fonclng rnd storage lanks, now or heres8cr ussd ln connectlon with

ihe property, alt ofwnich are hsreby dcclor€d lo be fixtures; all oxl*lng and ftrture grazing rl8ht9, le€ses, pcrmlu and

licenses; ait oil, gas, and mineral loascs, permill and rights used with the ptoFrtyi all toromonts' herodiamenq

easembnts, rightsof.way and oppurtenances to rhe property; aird all right tille, and intelest 0l ony time ofMorlggsor
(or any of lts ballees, igents, or lnsbumentalltics), wheth$ now existlng or hereaftcr orlsing or acquirod, whclher

airuqtr indimcl whith-or owned legally, ofrecoid, equfably or benoficialty, whcthqJ constituting rcol or pcraonal

proporry (or zubje.ct to sny other charoctcrizalibns), wholher oreated or duthorlzed under exlstlng or fitturs laws or

irgulstionr, and howevsr irising in, inctudlng without limltatlon, the water, wotsr rightr and olher assols snd items

deicribed below in subparagrafhs (a) through ft) which shall colleotively be qaUed trWatsr Awelg'(horeatcr
.colleclively relerrcd lo a* r[, ;'Propu.ty'), -References 

to sWrter" and "lVater Rlghts" are used herein in the

broodest and most comprehcnsive sense of the lerm(s), Tho term "Watoy'' lncludes waler riShls Bnd rlghl to wster or

whatover righ6 ro money, procoeds, propeAy or othcr beneflts are exchangcd or received for or on oooount ofany

Water Agsits or any coiseitotlon or'olfier nonuse of water, including whstevcr rights are aohleved by dcposlting

ons's shsres of any Water Assets in any wstot bank or wfth any water authority' or any other wrlor rcallocalion

rights:

a. All wEter (inoluding any watgr inventory in storage), waler rlghls arld entitlemenrs, other rlghts to waler

and other rights to rcceivc watei or 
-nntor 

rlghtr of overy kind or naturt whesoever lncluding (l) the groundwucr on,

unOo, p"ri.O frorn or olherwise availablclo thc Propcrty, whelhcr as tbe result of grsundwotcr rlghls, ooni?cilal

Form lStj PreF I of l0



;

Recording Requested by:

WHEN RECORDED MAILTOT

The Bank of Collmerce
1730 West Bqoadway
P.O. Box 1887
Idaho Falls, Idaho 83403

County:

Date; 8-b-/?

1">19
Spre Abovo This Line For Rccordeds Uso

Loan Number; 4100592S59

REAL ESTATE MORTGAGE

THIS MORTGAGE is made this 30th day of May, 201E, between DENNIS V. LEAVITT and KENEA C.

LEAVITT, husband and wife hereinafter calted "Mortgagoy'', and The Bank of Commerce hereinafter called

"Mortgagee", having its principal place of business in ldaho Falls, Idaho.

WITNESSETH: That Mortgagor IRREVOCABLY CRANTS, BARGAINS, SELLS, CONVEYS AND ASSIGNS

unto Mortgagee together with right of entry and possession the follorving descrlbed real property situated lh the

County of Bingham, State of ldaho, described in Exhlbit "A",

TOGETHER WITHT all buildings, structur€s, equipment, fixnues (including trees, vines and shrubs) and

improvementi ofevery kind and description now or hereafter conshucted or placed thoreon; all standing timber and

timber to be cut located thereon; all oxisting and future water rlghts, however evidenced, includlng lnigation and

watering equipment and systems, ditches,, taterals, conduits, and iights-of-way used to convey such water or to drain

the above-described property, all of which rights are hereby made appurtenant to tho property, and all pumping

plants, electrical gdnerators, wind machines, and'foncing and storage tanks, now or hereafter used in connection with
the property, all ofwhich are hereby declared to be fixtures; all existing and futr:re grazing rights, leases, permits and

licenses; atl oil, gas, and mineral leases, permils and rights used with the properly; all tenements, hereditaments,

easements, rights-of-way and appurtenances to the properlil and all right, title, and interest at any time of Mortgagor
(or any of its bailees, agents, or instrumentalities), whether now existing or hereafter arislng or acquired, whether

dlroct or indirect, whether owned legalty, of record, equitably or beneficially, whether constltuting real or personal

property (or subject to any other charasterizations), whether created or authorized under existing or future laws or
regulations, and however arising in, lncluding without limitation, the water, water rlghts and other assets and itsms

described below in subparagraphs (a) through (h) which shall collectively be called "Water Assets" (hereafter

colleetively referred to as the '?roperty"), References to "Water" and "Water Rights" are used herein in the

broadest and most comprehensive sense of the term(s). The term "Water" includes wator righls and right to water or

whatever rights to money, proceeds, property or other benefiB are exchanged or received for ot on account ofany
Water Assets or any consewation or other nonuse of water, including whatever rights are achieved by depositing

oners shares of any Water Assets in any walor bank or with any water authority, or any o0ler water reallocation

rights:

a, All water (including any water inventory in storage), water rights and entitlements, other rights to water

and other rights to recetve water or water rights of every kind or nahrre whatsoever including (i) the groundwater on'

under, pumped ftom or otherwise available to the Property, whether as the result ofgroundwater rlghts, contractual

E-RECORDED simprifilc'

ID:
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rights or otherwise, (ii) Mortgagor's right to rcmove and oxtract any such groundwater including any pormlts, rights
or licenses granted by any govemmental authority or agency or any rights granted or created by any use, eascmcnts,
cov€nsnt, agreement or contract wlth any person or entity, (iii) any rights to which the Property is entitled with
rospect to surfdce water, whether such rlght is approprlativs, riparian, presoriptivo, decreed or otherwise and whether
or not pursuant to permit or other governmental authorizatlon, or the rlght to store any such water, (iv) any water,
water right, water allocation, distributlon rlght, delivery right, water storage right, or other water-related entitlement
Eppurt€nant or otherwlse applicable to the Property by virtue ofthc Propcrty being situatod within the boundarios of
any distrlct, agency, or other govemmental entity or within the boundaries of any private wat€r company, mutual
water company, or other non.governmental entity;

b, All stock, interest or righls (irrcluding any water allocatlons, voting or decision rights) in any entity,
together with any and all rights from any entity or other person to acquire, receive, exchange, sell, leaso, or othemise
transfer any water or other Water Assets, t0 store, deposit or otherwise creatc water credits in a water bank or similar
or other anang€ment for allocating water, to hansport or deliver water, or otherwise to deal with any Water Asset;

c. All licenses, pennits, approvals, contracts decrees, rights and interest to acquire or appropriate any water
or other Water Assots, water bank or other credits evidencing any right to water or other Water AEsets, to storer
carry, transport or deliver water or other Water Assets, to sell, lease, exchange, or otherwise transfer any water or
other Water Asset, or to change the point for diversion of water, the location of any water or Water Asset, the place
of use of any water or Water Asset, or the purposs of the use of any water or Water Asset;

d. All rights, claims, oauses of action, judgments, awards, and other judicial, arbiter or administrative relief
in any way relating to any water or Water Assot;

e, All storaga and treatment rights for any water or any other Water Asset, whether on or off the Property
or other property ofMortgagor, together with all storage tanks, and other equipmont used or usable in connection

with such storage and any water bank deposit credits, deposlt acsounte or other rights arising on accounl of tbe

storage or nonuse of any water or any water or any other Water Asset;

f, All rights to transport, carry, allocato.or otherwlse delivor water or other Wator Assets by any means

wherever located;

g. All guaranties, rvarranties, marketing, management or service contracts, indemnity sgreements, and water
right agreemenls, other water relsted contracts and water rsallocation rights, all insurance policies regording or
relating to any Water Asset;

h, All rents, lssues, profits, proceeds and other accounts, instruments, chatiel paper, conbact rights, general

intangibles, deposit accounts, and other rights to payment arising from or on account of.any us€, nonuse, sale, lease,

lransfer or olher disposition of any Water Asset.

Absolute Assignment of All Revenua From Water Assets - Mortgagor hereby absolutely and unconditionally assiigns

to Mortgagee all proceeds, rents, lssues and profits from any use (apart from watering plants on the Proporty or other

ordinary use on the Property), nonuse, salo, lease, transfsr or disposition ofany kind ofany wator or any other Water

Asset subject to a llen in favor of Mortgdgee. That assignment shall b0 psrfected automatically wlthout irppointment
of a recoiver or Mortgagee bccoming a mortgagee in posscssion and Mortgageo shall have the right, beforc or after

the occunence ofany default or event ofdefault, to notiry any account debtor to pay all antounts owing with rospect

to those proceeds, rents, issues and profits directly to Mortgage€, Except as otherwisa agreed in writing by

Mortgagee, Mortgagee may apply any such collection (and any rents, issues, profits and proceeds) to any

indebtedness owed to Mortgagee in any order, prioriry or manner deslred by Mortgagee.

MORTGAGOR ABSOLUTELY AND UNCONDITIONALLY ASSIGNS, transfers, convcys and sets oYer to

Mortgagea all the rents, royalties, issues, proflts, revenue, income and other benefits oftho prope(y arising ftom the

use oi injoymsnt of all or any portion thersof or from any lease, mlnsral loase, or agreement pertainlng thereto

(collectively the "Reuts"); SUBJECT, HOWBVER, to the right, powcr and authority given to and confened upon

Mortgagor by Paragraph 8.3 hereof.
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PERSONAL PROPERTY SECURITY AGREEMENT: All of tho Propcrty will be considered to the firllest
extent ofthe laW to be real property for purposes ofthis Mortgage.' To the extent that any ofthe Property, (including
without llmitation any Water Assets or fixtures), is deemed t0 constitule, is adjudlcated to be, or declared to bo
personal properly, this Mortgage shall also be deemed to b0 a security sgreernent. Mortgagor does hereby create and
grant to Mortgagee a seourity interest in all such perconal property described hereinl and fiuther, grants to Mortgagee
all of the righto and remedies of a lecur€d party under the Uniform Commercial Code and other applicable state law,
which rights are cumulative

FIXTURE FILING: This Mortgage shall elso be deenred to be a frrxture filing under tbe Uniform Commercial
Code and is to be recorded in the county real estale records.

FoR THE PIJRPOSE OF SECIIRING: (l) payment of the indebtedness or obligations evidenced by the
following promissory note(s) and/or guaranties executed by Mortgagor and/or others to the Mortgagee at the times,
in the manner and with interest as lherein set forth (notes may contaln variable or adJustable rate provirlons)l

[X] a Promissory Note or a Supplemenl lo Master Loan Agreement dated as of May 30,2018, in the slated principal
amount of $2,131,519.00.

(2) The payment of such additional loans or advances, including advances under a revolving line of credit, with
interest thoreon, as hereafter may be made to Mortgagor,,or Mortgagor's successors or asslgns, andior to parlies

whose obligation Morlgagor is guaranteeing, evidenced by a promissory note or otherwise and any obllgations
evidenced by any guaranties executed by Mortgagor in favor of Mortgagee; PROVIDED HOWEVER, THAT, such
additional loans advances guaranty obligatlons shall be secured by ttris Mortgage only if the promissory note,
guaranty, or other document evidencing such loans or advances shall recits that it is to be secured by this Mortgage;
(3) the payment ofany substitute notes, renewals, reamortlzations, and extensions ofall indebtedness secured by this
Mortgage; (4) the performancc of every obligation and agreemont of Mortgagorwhether contained or incorporated
by referenca in this Mortgage, or contained in any loan document or guaranty executed by Mortgagor in favor of
Mortgagee, with respect to any loan, advance, or guaranty secured by this Mortgage; and (5) the payment of sll
sums expended or advanced by Mortgagee under or pursuant to the terms of this Mortgage, together with interest

thereon as herein provided. The continuing validity and priority of this Mortgage as securit'.i for lilture loans,

advances, or guaranties shall not be impaired by the fact that at certain tirnes horcafter there may exist no outstandlng

indebtedness ftom Mortgagor to Mortgagee or no commitment to make loans or advances.

A. TO PROTECT TIIE SECURITY OF THIS MORTGAGE, MORTGAGOR AGREES:

l. To use loan proceeds solely for tlre purposes set forth in the loan application(s) or agreements.

To keap the Property in good condition, working order and repair; care for the Property in
accordance with standards of gbod husbandry and to koep all trees, vines and crops on said land
properly cultivated, inigated, fertilizod, sprayed, and fumigated; not to removs, destroy or suffer

the removal or destructlon of any buildlng, fence, canal, well or other improvements or fixtures
thereon; not to remove, replace or alter any horiicultural or vlticultural tree, vino or shrub planted

thereon tvithout the prior written consent of Mortgagee, excopt ln the ordinary course of business;

to complete or restore promptly and in good and workmanlike manner any building which may bo

constructed, damaged or destroyed therpon; to comply with all laws, covenants and restrictions
affecting the Property; not to commit or permit waste thereof; not to commit, suffer or permit any

act upon the Properly in violation of lawl to do all other acts which ftom the character or use of the

Properly may be reasonably necessary, the specific enumerations herein not excluding the general;

to obssrve and perform all obligations of Mortgagor undor any lease ofthe Property.

To provido, maintain and deliver to Mortgagee fire and all other types of insurance of the type and

in amounts as Mortgagee may require, with loss payable clauses solely in favor of Mortgagoe. In
the event of loss, the insurance proceeds, or any part thereo{, rhay be applied by Mortgagee, nt its

option, to the reduction of the indebtedness hereby socured or to the restoratlon or repair of the

I

3
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4

propefty damaged. In the event that the Mortgagor shall fail lo provide satisfactory hazard
lnsurance, Mortgageo may procure, on Mortgagoy's behal{, lnsurance in favor of Mortgagee alone.
If insurance carmot be secured by Mortgagor to provide the requirod coverage, such lnablllty shall
constltute an event ofdefault hereunder,

To appear in and litigate any action or proceeding purporting to affect the security hereof, the title
to the Property, or the righis or powers of Mortgagee; Mortgagse may uppesr in and litigate uny
such action or proceedings, including any bankruptcy, partition or condemnation proceeding,

affecting the Property, or Mortgagee's interest therein, in which evcnt Mortgagor agrees to pay all
costs and oxpenses theraof, including attornoy'$ fees and costs ofsecurlng ovidenco of title.

To pay on or before'the due date all taxes and assessments affecting the Properly, including all
asss$smentg upon water compgny rtock and all rents, assossmontg and clmrges for water,
appurtenant to or used in connection with the Property; to pay, when due, all encumbrancas,
charges, and lions, on the Property or any part thoreofi which at any time appcar to be prior or
superior horeto.

ln case ofany suit to foreciose this Mortgage or to collect any charge arising out ofthe debt hereby
secured, or ofany suit which the Mortgagee may deem neces$ary to pro$ecule or defend to effcct
or protect the llen herein, including any proceeding in bankuptcy, or lf Mortgageo retalns 0n

anomey to advlsc Mortgagee in connection with this Mortgirge or any other agreement related to
thc indebtedness secured by this Mortgage, Mongagor agrees to pay a reasonable sum as

attorney's fees and all oosts and legal expenses in connection with said suit, and further agrees io
pay the reasonable costs ofsearchlng the records and abstracting or insurlng the title, and such

sums, costs and expenses shall be secured hereby and shall be lncluded in any decrea of
foreclosure. The fees and costs described herein and elsowhsre in this Mortgage shall be in

addition to those set fonh ln the loan agreement or any other written agreemenl befween Mortgagor
and Mortgagee,

Should Mortgagor fail to make any payment or to do any act as provided for in this Mortgage, then

Mortgagee, but without obligation to do so and withour notice to or demand upon Mortgagor and

without reles$ing Mortgagor from any obligation hereof, may: make or do the same in such manner

and to such extent as eithor may deem necessary to protect the Prpperlyr Mongagee being
authorizpd lo enter upon tho Property for such purposes; commonce, appear in and liligate any

action or proceeding purporting to affect tha securlty horeof or the rights or pow€rs of Mortgageo'
including sny bankuptcy proceeding affooting the Properly; pay, purchase, contast, or oompromlso

any encimbrance, cliarge-or lien whlch in the judgment of eithor Fppeare to be prlor oi superlor

heroto; and in exercislng any such powers, incur any liability, expend whatever amounts in its
absolute discretion it may deem necessary therefore, including attorney's, accountant's, and

appraisal fees, envlronmenlal fees, and sosts of socuring evidence of tltl6, and all amounts so

cxpended shall be obligations of Mortgagor secured by this Mortgage, Nothing containad herein

shall prohibit Mortgagee fiom entering tho Property, at a reusonablo tims and upon reasonable

notice to Mortgagor, without incuning or assumlng any obllgatlons or llablllties whatsoever, for
the sole purpose of inspecting the Prope4y,

To pay immediately and without demand all sums oxpanded by Mortgagee pursuant to the

provisions hereof, with interest liom date ofcxpenditure at the game rate as is provlded for ln the

note or notgs secured by this Mortgage. In the avcnt that such sums are not immedlately pald, thoy

shall be added, ulong with ths appropriate amount ofcapital stock or participatlon oertiffcateo, to

the principal balance of lhe indebtedness secured hereby and shall accrue interest as hereln set

forth. All such sums shall be secured hereby.

Bnvironmental Representations, Wananties and Covenantg.

7

8.
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(a) Except as disclosed in writing to.Mortgagee, or except as othorwi,se providod in any loan
agresment between Mortgagce and Mortgagor which speclflcally refers to the Property, to the best

knowledge of Mortgagor after due inquiry, Mortgagor hereby further represents, wanants and

covenants as follows:

(i) No pollutants, contaminants (including oil or other petroleum products), toxic or
hazardous substances, or solid or hazardoue wastes, as such lerms are defined under any
federal, state or local Environmental Law, rogulation or ordlnance (hereinafter

"Contaminants") have been, are being or will be generated, manufbctured, produced, stored,
dispo.sed of, discharged, releascd threatened to be released, or otherwise allowod to mlgrate or
escaps on, under or from the Property in such quantities or conoentrations as would vlolate
any federal, state or local Environmental Law, regulation or ordinance or as would require
Mortgagor to report such condition to any governmental authority or to undertake removal or
remedial actlon tb clean up such contaminants;

(ii) No Conlaminants are located on, in or under any property located adjacent to the Properfy
in such quantities or concentrations as would constitute a violation ofany Environmental Law
or as would require the owner of the adjacent property to repott such condition to any
govenimental authorlty or to undertake removal or remedial action to clean up such

Contaminants;

(iii) Neither the Property, nor any porlion thereo{, nor any adjacent properly or portion
thereof, has been or is proposed to be listed under the Comprehensive Environmental
Response, Compensation and Liability Acl (42 U.S.C. Section 9601, et seq.), or any

analogous state law, Mortgagor shall immediatoly notif Moftgagee if Mortgagor acquires

any lnformation conceming the listing or proposed listing of tho Proporty or any adjacent
properry and shall provide Morlgagee with any documents ln Mortgagor's possession relative
thercto;

(iv) No hazordous wasles, as defined under the Federal Resource Conservation and Recovery

Act (42 U.S,C. Ssction 6901, et seq.), or any analogous state law ("Hazardous Wartes"),
have been, are being or will be stored or treated in surface impoundments or other stxuctures

or facilities located on the Proporty that are partially or entirely below tho ground surfacel

(v) No litigation, investigation, administrative "Aclion") has previously been brought, is now
pending, or to tho best knowledgo of Mortgagor tbreatened against or anticipated by
Morlgagor, with rospect to Mortgagor's use or management of llazardous Materials or
Hazardous Wastes or lhe onvironmontal condition of the Property, including any underlying
groundwater. Upon learning thereof, Mortgagor shall immediately notif Mortgagoe of any

such Action or threatoned Actlon and provide Mortgagee with copies of all documcntation

relative thereto; and

(vi) Except Es disclosed in writing to Mortgagee,. no underground tanks, wells (except

domestic water wells), septic tanks, ponds, pits or any other storage tanks ("Tankd') (whethor

cunently in use or abandonod) are or w€re located on or under the Property and no Tanl$ 8re

or were servlng the Properly described horein. Wlth respsct to any Tanks disclosed in writing
to Mortgagee, Mortgagor shall comply with all federal, state and local laws, regulalions and

ordinanCes and any requirements of city or cbunty fire departments, applicable to the

maintenance and use of such Tanks, including, without llmitation, Title 40 of the Code of
Federal Regulatlons Part I 12.

(b) Nothing herein shall be deemed to prohibit Mortgagor fiom (i) using, handling or storing

hazardous materials or substanceg, as defined under any federal, state or local law, regulation or

ordinancE ("Hazardous Materials") or (ii) storing or teatlng non-hanardous wasto$, so long as

such actlvitios are carried out (a) in a good and husbandlike manner ln lhe ordinary course of
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business, and (b) in compliance with all applicable environmental laws, regulations, permits,
orders or other roquirernonts,

(c) In the event that Mortgagor is in brgach ofany oflts representations, wanantios or covenants
as sot fot'th above, Mortgagor, at its sole exponse, shall lake all actlon required, including
environmental cleanup of the Property, to comply with tho reprcsentations, warrantles and
covenants horein or applicable legal requlrements and, in any even! shall tako all action deomed
necessary by appropriate govemmental authorities, Mortgagee shall have the right, but not the
obligation, to advise appropriate governmental authorities of any environmental condition on or
uffecting the Property that constitutes or may constitute a broach of Mortgagor's obligatlons
hereunder.

(d) Mortgagor and its successors and assigns shall indemnify, defentl, protecq and hold harmless
Mortgagee, its directors, officers, employees, agents, sharcholdcrs, successors and assigns and
their officels, employees or agents, from and against any and all claims, suits, damagos, llens,
losses, liabililios, intorest, Judgments, response and cleanup costs, demands, action$, causes of
actlon, injuries, adminlstratlve procoedings and orders, consent agreements and ordcrs, ponalties,
costs and expenses (including any fees and expenses incuned in enforclng this indemntty, any out-
of-pocket litigation costs and the reasonable fees and expenses ofcounsel) ofany klnd whutsoever

f'Clalms") paid, incunod or suffersd by, or asserted against Mortgagee, lncluding but not linrited
to Clsims arising out of loss of life, injury to persons, trespass or damages to or contamination of
property or natural resources, or injury to business, in connection with or arising out of the
activities of Mortgagor on the Properfy, Mortgagor's prodecossors ln intqrost, thlrd parties who
have been invited, permined or trespassed on the Property, or parties in a contractual relationship
wlth Mortgagor, or any of them, or which directly or indircctly arise out of or result fiom or in any
way connected with the Property, whether or not caused by Mortgagor or within the confol of
Mortgagor, includlng without limitatlon: (i) the presence, use; genoration, treatment, storage,
disposal, release, threatened release, or discharge of any Hazardous Material or Contaminanl at or
from the Property and/or the cleanup of Hazardous Materials or Contaminants wlthin, on or under
tlre Properly; (ii) Mortgagods breach of any of lhe representations, warranties and covenants
contained herein; and (iii) Mortgagor's violation or alleged' violation of any applicable
Environmontal Law, regulation or ordinance.

(e) Mortgagor's representations, waranties, covenanls and indemnities containsd herein shall
survive the occunence of any cvent whatsoever, including without llmitation tho payoff of any
promissory note(s) secured horeby, the release or forcclosurs of this Mortgage, the acceptance by
Mortgagee of a deed in lieu of foreclosure) or any transfer or abandonment of thc Propefly,

(f) The tenn "Enyironmental Law" shall mean any federal, state or local law, statulg ordinance,

or regulation, now in effect or hsreinaftor enacted, porlsinlng to health, indusrial hygione, or lhc
environrnental conditions on, under or about tho Proporty, including but not limited to enactmen$
roquiring the removal or containment ofasbestos-containing matorials in privato buildings,

(g) Mortgagor shall permit, or cause apy tenant of Mortgagor to permit, Moilgageo or its agents,

or independent contrsctor$ to cnter and inspecl tho Property at any reasonable time for purposos of
determining, as Mortgngee deemg neoessary or dosirablo: (i) the existence, locatlon and nalure of
any Hazardous Materials or.Flazardous Waites on, under or about tho Property, (ii) the cxlstence,

localion, nature, magnltude and spread of any Hazardous Materiqls or Hazardous Waste that has

beon spilled, disposed of;, disoharged or released on, under or about the Property, or (lil) whether

or not Mortgagor and any tonant of Mortgagor is in compliance with appllcable Environmental
taw. lf.Mortgagor or lB tenanls fail to comply fulU with the torms of thls subdlvision (g),

Mortgagec may obtain affirmative injunctlve relief to compel such conrpllance.

Crazing Rights. If any portion of the Property describod ln this Mortgage is used by Mortgagor as

the basis for obtaining grazing permits or othor grazlng rights issued by any govornmental agoncy,
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including without limitations the Forest Service, U.S. Departrnent of Agriculture or the Bureau of
Land Management, U,S. Depaftment of Interior, Mortgagor covensnts and agrees as follows:

(a) Said grazing permits or other rights are in good standing and have not been modified, reduced
or limited in any other respect, except as fully disclosed in writing 1o Morlgagee;

(b) Mortgagorwill perform all obligations lmposed as a requirement of exercise of sdid grazing
permits or other rights and will comply with all larvs, rules and regulations applicable thereto;

(c) Mortgagor will take suoh timely action as may be requlred to cause the renewal or reissuance
of said grazing pcrmits or other rights from tims to time as they explie during the term thereof,
Moftgagor agrees and acknowledges that the failure to renew or cause the reissuance of any said
pormits for any reason, whethsr the result of an act or omission of Mortgagor or for reasons
beyond Mortgagor's control, is an event of default hereunder and Mortgagee shall have the right to
exercise the rights hereinafter set forth in thls Mortgage; and

(d) Mortgagor agrees to pay all fees, charges, rents or other payments accruing under said permits
or any renewals thereof prior to delinquenoy. In thc event Mortgagor falls to pay any such
payment the amount unpaid shall become I part of the indebtedness secured by this Mortgage and
shall be immediately due and payable,

B. ITISMUTUALLYAGREEDTHAT;

L Any award of damagos in conneclion with any taking or condemnation or injury to the Property by reason
ofpublic use, or for damages resulting from privnte trespass or injury to the Proporty, is absolutely and

unconditionally assigned and shall bo pald to Mortgagee, under the terms and conditions of this Mortgage
pertaining to Rents, Upon receipt of such money Mortgagee may apply the same on the indebtedness
seoured heroby. Mortgagor agrees to oxocute such ftrther documents as mey be requlred to effect the
assignments herein made as Mortgagee may roquire,

2. At any time, without affecting the llability of any person for the payment of the indebtedness secured

horeby, and without otherwise affccting the securlty hereof, Mortgageo may (a) consent to or Join in the
maklng of any map or plat of the Propeny; (b) gront any ea$emenl or create any reshictlon thoreof; (c)
subordinate this Mortgage; (d) extend or modip the term of the loan or loans secured hereby; and (e)
release without wananty, all or any part of the Property.

3. Prior to any default by Mortgagor in the payment, observanee, performance and discharge ofany condition,
obligation, covensnt, or agreement of Mortgagor contained herein, Mortgagor may, for collectiort and

distribution purposes only, collect and receive the Rents as they come due and payable; the Rents are to be

applied by Mortgagor to the payment of the principal snd interest and all other sums due or payable on any
promissory note or guaranty secured by this Mortgage and to the payment of all otlrer sums payablo under

this Mortgage and, thereafter, so long as the aforesaid has occuned, the balance shall be distributed to the
account of Mortgagor, Upon any such defaull Mortgagee may at any time wlthout notice, either in persbn,

by agent, or by a receiver to be appointed by a court, and without regard to the adequacy of any security for
the indebtedness horeby secured, cnter upon and take possession of the Property or afly part thereof, in his
own namo, suc for or othorwise collect such ronts, issuos and pro{its, includlng those past duo and unpaid,
and opply the same, less costs and expenses of operation and qollestion, including reasonable attotney's
fees, upon any indebteclness securpd hereby, and in such ordsr as Mortgagee may detcrmlnc; also perfonu
such acts ofrepair, cultivation, inigation or protection, as may be nocessary or proper to conserve the value

ofthe Property; also lease the same or any part thersoffor such rental, term, and upon such conditions as its
judgmont may dictate; also preparo for harvest, remove, and sell any crops that may be growing upon the

Property, and apply the procoods thereofupon the indebtedness secured heroby.

4. The ontering upon and taking possession ofthe Property, the coltection ofsuch rents, issues, and proflts, or
thc procceds of flre and other insurancc policies, or compensation or awards for any taking of or damage to
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the Properly, srd the Bpplication or r€laase tberoof as aforgsald, shall not cure or walve any default or
notlco ofdofbult horeunder or lnvalidate any act done pursuant to such notice.

5. Upon default by Mortgagor in payrnent of any indebtedness secured hereby or in pcrformance of any
agreemont hereunder, all sums sesured hereby shall immediately become due and pdyablo at the optlon of
the Mortgagee and in accordanco wlth applicable stste law. ln the event of defhult, Mortgagce rnay employ
counsel to snforce pBymcnt of the obligotlons secured horeby, may foreclose and, if applicablq sell tho
Propeity by advertisoment and sale, and in sccordance with other appllcnble state law, and rnay exerslse
such other rlghts and remediss g,ranted by law and equity, which rights and remedies shall be cumulatlve
and not sxcluslve, Mortgagee may recort to. and realize upon the security horeunder and any othor real or
personal properly security norv or hereafter held by Mortgagee for the obligatlons secured hereby in such

order and manner as Mortgagee may, in its sole discretlon, determine, Resort to any or all such security
may be taken concurrently or euccessivoly and in one or several consolidated or independent judlcial
actions or lawful nonjudicial proceedings, or both. If the obligation secured by this Mortgage is also
secured by porsonul propcrty, flxtureelr crops, Mortgageo may enforco its security interost in the personal
propeny, fixtures and crops and lts llcn under thls Moilgaga in any mannor and in any ordcr or sequcnce
permitted by applicable law. All remedies are cumulative and nono are excluslve; no eloction by Mortgagec
to pursue ono remedy or item ofcollateral shall be deemed to be a release or waiver ofany other item of
collateral or a release or modification of the liability of Mortgagor or any guarantor to pay and perfonn in
full all obligations to Mor-tgageo. Tho procodures governing the enforcoment by Mortgages of lts
foreclosure and provisional-rernedios against Mortgagor shall be governed by the laws of the state in which
the Property ls located, Nothing eontained herein shall be construed to provido that ths substantive law of
the state in which the Property is locatbd shall apply to Mortgagecrs rlghts and Mortgagofs obligatlons
hereunder or under the promissory note(s) or guarantles described herein, which are and shall contlnuo to be
govemed by the substantive law of the state in which the promissory note(s) or guaranties were executed.

6. The failure on the pan of the Mortgagee to promptly enforce any right hereunder shall not operate as a
waiver of such right and the waiver by Mortgagoe of any default shall not csnstituto g waiver of any other
subsequent defaults, Subsequent acceptanco of any paymont by the holder hereof shall not bp deemed a

walvor of any default by Mongagor, or of Mongageo's rights hereunder as the result of any sale, agr€emont
to soll, conveyance, or nllenatlon, regardless ofholder's knowledge ofsuch default, sale, agroernent to sell,

. conveyance, or allenation at the time ofaccoptancc ofsuch paynent.

7. This Mortgage applles to, inures to tbe benefit o{, and blnds all partles hereto, their helrs, legatecs, devlsces,

adminlstrators, executors, $uacessors and assigns. The torm Mofigagec shall mean ths holder and owner of
any note secured herdty; or, ifthe note hns boen pledgad, the pledgee theroof'. In this Mortgage, whenever

the context so requircs, the mascullns gender includes the feminino and/or neutor, and the singular nurnber

includes the plural. All obligatlons of Mortgagor hereunder areJoint and several.

E. In the event thc herein"described Pr<lperty, or any part thereof, or any lnterest theroln, ls sold, agreed to be

sold, eopveyod, alienated or transfered, including any wnter transfer as defined in subsection (a) below, by
Mortgagor, or by opemtion of law or othonvise, except by lnhorltance, without Mortgageers prior wrltten
consent, all obligations secursd horeby, irrespeotive ofthe maturlty dates, at the option oftho holder hereot
and without demand or notice, shall immedlatcly bocome due and payable. Failure to exercisp such opiion

shall not consilruto a walver ofthe rightto exerqise this optlon in the event oftubsequcnt salq agreement to

scll, conveyance or alionatlon

a, A tvater transfer is any transfer, assignmen! sale, exohange, glft, encumbrance, pledge,

hypothocation, alicnatlon, grant ofoption to purchaso, or other disposition o( directly, indirectly
or ln trust, voluntarily or lnvoluntarily, by operation of law or othenvlss, or the entry into a bindlng
agreernont to do any of the foregoing wilh respect to all or any part of (i) thc groundwator on,

under, purnped ftom or otherwiso available to the Properly, (ii) Mortgagor's right to romove and

extract any such groundwater inoludlng any permlts, rights 6r licenses granted by any

govommental authority or agency and any rights granted or created by any easement'.covonant'

agreomenr or contraqt with any pe$on or entlty, (ili) any rights to which the Propcrty is entitlgd
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with respect to surface water, whether such right is appropriative, riparlan, prescrlptive or
otherwise and whether or not pursuant to pcrmit or other govemmental authorlzation, or lhe rlght
fo store any such watcr, (iv) any water, water right, watcr allocation, distribution right, delivery
right, water storage right, water allocation, or other water-related entltlement appurtenant or
otherwise applicable to the Properly by virtue of tlre Property's being situated within the
boundarles of any district, agenoyr or other governmental entity or within the boundarios of any
privats water company, mutual water company, or other non-governmental entity, or (v) any shares
(or any rights under such shares) of any private water company, mutual water company, or other
non'govenmental entity pursuant to which Mortgsgor or the Property may reoeive any rlghts.

9. In the event any on€ or more of the provisions contained ln this Mortgage or in any promissory note(s)
horeby scoured shall for any roason be held to bo invalid, illegal or unonforceable in any respect, suoh
invalidity, illegality or unenforceabllity shall not affect any other provision of this Mortgage or sald
promissory note(s), but this Mortgage and said promissory note(s) shall be conshued as lf such invalid,
illegal or unenforceabls provision had hover been aontained heroin or thereln.

LEAVITT
17lJ.

C, LEAVITT

Notary Acknowledgment(s):

ST

COUNTY OF

On
for snld County
basls of satlsfrctory cvldencc]
pcrson who oxecuted iL

)

V,
name ls

beforo mc, tho undersigncd Notary Public in and

) personally known to moJ [( ) provod to ma on the

to thls lnstrunent end lo me lo bs tha

illtr,

roR,

//
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)
ss,

COUNTY

On
for snid County
basls of sallsfactory evidcnccJ
person who exoculed il.

rl

the rvhose ncmo ls rubsorlbed to fhis instrumcnt snd

of underslgncd Notary
lo msl [( )

Public in ond
to me on tha

to mc to be lhc

7 /;H
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EXHIBIT ''AU
Bingham,ID

Parcel No.: RP0398702, RP0398703, RP0399200, a portion of M0399201 and RP0399403

PARCET 7 (Lender's refercnce: Flelding Home place):
Townshlp l South, Range 36 E.B.M., Bingham Caunty, Idaho
Secfion 3L: 9,E1/+i SthNEVai NW%NE%

LESS Commencing at the Southeast corner of said Section 31, t{rence North.along the
Section llne 430 feetl tlrence West 1O0 feeg thence South 430 feeg thence East lOOfeetto
the polnt of beglnnlng.

ALSO LESS I.15

RPO3987O2 / RPO3987O3

Section 32: SW7+NWr/ai WVzSWe.

LESS Commencing at the Southwest oorner of said Section 32, thence North along the
Section line 43O feo$ thence East 3OO feeg thene South 43O feeQ thence W€st 3OO feet to
the point of Beginning.

RPO399200

Sectlon 32: Gommencing st a point 121 rods due West of the Northeast corner of the SEYo,
runnlng thence due South 125 rcds, morg or less, to the South bank of Lavaslde Canal;
thence in E Northeast direction along meanderings of sald canal to a polnt where sald canal
intersects the East boundary llne ofsald Sectaon 32; thence South along sald East boundary
line to the Southeast corner of said Section 32; thence West 24O rods; thence Nofth l.6o
rodsl thence East 119 rods to the point ofbeglnnlng,

EXCEPT Commencing at the Southeast corner of said Section 32, thence N. 73027'30r W.
2013.60 feet to a point in the Westerly fence line of a North and South County Road, said
point being the Real Polnt of Beglnnlng.
thence N. 1"43'30" W. along sald fence llne 1091.91 fteg
thence N.89028'30" W. 666.18 fteg
tftencs S.0"49'30u E. 820.22 feeg
thence S, 6o03' W. 491,65 feeg
thence S.89056'30" E. 189.96 feeq
t{rence N. 59056130rr E. 130.22 feet
thence N, SOooO' E.297,7Lteeti
thence N. 56036' E. 17f.65 feet to the Real Point of Beginnlng.

AUiO EXCEPT Eeglnnlng at a point on the Northerly rlght-of-way of a county road, said polnt
belng N. 89041'13" W. 26.36 feet along the secUon line and N, 05028'59" E.'25.10 feet from
the SVc corner of said Section 32,
and running thence N,89041'13" W.407.20 feet along sald rlght-of-way;
thence N. 04oO1'14" E. f118,32 feet to an lrrigation riser;
tlrence N, O2o2li'38r'\,V. 849.34 feeti
thence N, 49"04'36" E. 279.16 feeg
ttence S.83039'20" E, 202.85 feeg
thene S. Olo24'o9" E. 1298,28 feet to an angle point o4 the West line of State of ldaho
Deed as descrlbed ln Book tO4, Page 75, recorded in Bifigham County;
thence S, O5o28'59" W. 832.73 feet along said State of ldaho Deed to the Potnt of Beglnning.
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AISO EXCEPTThat portlon of th€ NW%SE% lying in the followlng:
Beginnlng at the center of Section 32 and running thence East 527 fee$
thence South 734 feet;
thence East 120 feet, more or legs to Berggren Lanei
th€nce NoftheastsFly.along Berggren Lane 404 feet, more or lessp
thence Northwesterly approximately 458 feet more or less, to a point which ls 7l7 feet East
of the center of said Section 32;
thence Nortlr 660 feeg thence West 717 feeg
thence South 560 feet to the point of beglnning.

AUSO EXCEPT Gommsncing at the SV4 Corner of sald Sectlon 32;
thence N,89041'13" W. 26,36 feet along the Secdon line;
thence N. 05028'59" E. 25,1O feetto the Honfi R[ht ofWay of Rose Road (ProJect f833 (2)
which is the POINT OF BEGINNIIIIG.
thence N, 05028'39" E. 341.07 feet along the East line of land descrlbed in Deed fnstrument
No.488570 also the Southwest oorner of land dertrlbed in Deed Book 104 page 75 (State
Gravel Plt);
thence along said deed (State Gravel Plt ) the followlng four (4) counses!
1) N, 89028'51" E. 189.73 feet (record 189.96 feet);
2) thence N. 59"21'51" E. 1,31.02 feet (record 130.22 feet);
3) thence N, 79"25'21'E' 297,20 feet (record 297,7lteet)i
4) thence N,56"01'21" E, U1.65 feeti
thence S. 02018'09o E. 20.91 feet to the said North Right of way of Rose.
Road polnt belng on a currre, whose radius bears S. 23o30'4i1" E,434.23 Jeet;
thence along sald North Rlght of Way the following four (4) courses:
1) Southwesterly 129.29 feet olong sald qrrve to the left, said prolect 1833 (2) Stafion P.C.

564+94.3, curve data= Delta 17003€0", Radlus 434.25
fegt, chord bearlng S 5705731" w 128.81feett
2) thence S, 49025'45" W, 606.96 t€et to a curve P.T' Station 558+86.7i
3) thence Southwesterly 2L7,99 feetalong said curve to the dght' whlch is a nontangent
curve whOSe radius bears N, 39005'04" W. 333.09 feet, curve data= Delta 37023'36"r Radlus
333.09 feet, chord bearing S. 69035'16" W, 213.55 feet to the point of beglnning.

ALSO EXCEPT Commenclng at the S% Corner of said Saction 32; Thence N. 89041'13" W, .

ZO.SO feet along the Sectlon line;
Thence along the East line of land descrlbed in deed Instrument No. 488570
N, 05028'59" E..857,83 fee$
thence N. 01024'09" W. 820.22 feet along sald East line to the POINT OF BEGINNIIIIG.
thence N. 01024'09" W. 478.06 feet along sald East line to the Northeast corner of land
descrlbed ln said Deed Instrum€nt No.488570;
thence N. 89"5651" E. 524.25 feet to the West llne of land described in Deed Instrument No.

597987i
thence along said deed the following Two (2) courses:
1) S. 00033'39" W. 2!16,29 fee$
Zi thence S. 89o48?O/ E. 168.57 feet to the West rlght of way line oJ a COunty Road;
thence S. O3o0O'01o W,24L,28 foet along said West line to the Northeast qorner of land

described in Deed Instrument No. Book 104 psge 75 (State Gravel Pit);
then€e S. 89056'51" W. 666.18 feet to the polnt of beginnlng.

ALSO EXCEPT that portion of the SE U4 of Section 32, Township 1 South, Range 36 East,

Bingham County, lylng South of West River Road.

RP0399201 / RP0399403

ALSO TOGETHER with 75 SHARES of water stock in THE NEW LAVASIDE DITCH CO'

LTD.

ALSO TOGETHER with the following water rights registered with the State of Idaho

Department qf Water Resources: Water night Numbe(s): 35'2256,35-7283 and 35-8780'
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State of Idaho
DEPARTMENT OF WATER RESOURCES
Eastern Region.900 N SKYLINE DR STE A.IDAHO FALLS, ID 83402-1718
Phone: (208)525-7161 . Fax: (208)525-7177 . Website: www.idwr.idaho.gov

C,L. "Butch" Otter
Governor

Gary Spackman
Director

December 13,2018

THE BANK OF COMMERCE
C/O WESTERN AGCREDIT
PO BOX 95850
SOUTH JORDAN UT 84095-0850

RE: Notice of Security lnterest for Water Right/Permit No(s): 35-2256,35-7283,35-8780

Dear Security lnterest Holder:

The Department of Water Resources (Department) acknowledges receipt of correspondence adding
security interest of the above referenced water right(s) to you. The Department has modified its
records to reflect the change in security interest and has enclosed a computer-generated report for
you.

Please note according to the information filed with the department the current owner of the water
right(s) 35-2256, 35-7283,35-8780 is Gary Fielding. According to your application the current owner of
the water should be Dennis & Kenea Leavitt. ln order for the department to update the ownership to
reflect Dennis & Kenea Leavitt as the current owner a Notice of Change in Water Right Ownership,
evidence of ownership, and filing fee is required.

Updating the ownership record for a water right does not reconfirm the validity of the right. When
processing a Notice of Security lnterest, the Department does not review the history of water use to
determine if the right has been forfeited or deliberately abandoned through five years or more of non-
use. To read more about water right forfeiture, including how to protect a water right from forfeiture,
please see ldaho Code SS 42-222 and 42-223.

lf you have any questions concerning the enclosed information, please contact me at (208) 525-7161

Sincerely,

Cher Ramos
Technical Records Specialist I

Enclosure(s)

Gary Fielding
Dennis & Kenea Leavitt

cc:


