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Fiela Examination Report for 85-15685

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT

A. GENERAL INFORMATION Permit No:  85-15685
(need to re-number to basin 86)

Exam Date: 9/6/2012
1. Current Owner: JAMES R DILLING And/Or (deceased 10/2018)
ELLA DILLING
21349 ARROW RIM LN
JULIAETTA ID 83535
(208)843-2734
2. Accompanied by: James Dilling and Tod Geidl (atty)

Phone No: same as above

3. SOURCE
GROUND WATER

B. OVERLAP REVIEW
1. Other water rights with the same place of use: None

2. Other water rights with the same point of diversion: 86-11971-well in Lot 10 aka Quillens (Well #1)
C. DIVERSION AND DELIVERY SYSTEM

1. LOCATION OF POINT(S) OF DIVERSION: In NEZ PERCE COUNTY
GROUND WATER SE1/4NW1/4 Sec. 7, Twp 36N, Rge 03W, B.M. (46.481103, -116.761602)

GROUND WATER L10 NE1/4NW1/4 Sec. 7, Twp 36N, Rge 03W, B.M. (46.484003, -116.76118)

Method of Determination: GPS

2.
PLACE OF USE: IRRIGATION, STOCKWATER AND DOMESTIC
Twp Rge Sec | NE | NW | Sw | SE |
| NE |NW|SW | SE | NE |NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE | Totals
36N 03W 7 | | 4 [ | | 4.0
I | L10 I I I

Total Acres: 4

Method of Determination: Field visit, aerial imagery, and permit holder statement

3. __x___ Delivery System Diagram Attached (required). Indicate all major components and distances between
components. Indicate weir size/pipe as applicable.
_ x___ Map Attached Showing Location(s) of point(s) of diversion and place(s) of use (required). Scale must be
1:24,000 or greater.
__x___ Aerial Photo Attached (required for irrigation of 10+ acres).

__x___ Photo of Diversion and System Attached

4,
Well or Diversion Pump Serial No. or Discharge
ID No.* Motor Make Hp  Motor Serial No. = Pump Make Size

A0017544—well located on Dilling’s property (Well #2) 3 horsepower Serves irrigation purposes
primarily according to Dilling

A0017566—well located on Quillen’s property (Well #1) 5 horsepower Serves domestic purposes
primarily according to Dilling
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D. FLOW MEASUREMENTS -

1:

Measurement
Equipment Type Make Model No. Serial No. Size Calib. Date

Pressure gage

2. Measurements:
| obtained a pressure measurement at the standpipe that is connected to the well located at Well #2 of 20
psi. | was not able to obtain a physical measurement because the storage tanks were already full during
my visit, the system configuration is complicated and the permit holder was not positive of the location of
incoming water at the time of the visit.

E. FLOW CALCULATIONS Additional Computation Sheets Attached
Measured Method:
1). Stated diversion rate from the installer

Ed Shafer or TPM Water System, Inc. who has knowledge of the system (his dad installed the system)
estimated the well capacities at 7-10 gpm for Well #1 and 20 gpm for Well #2. For both wells, Mr. Shafer
states that the total capacity is ~30 gpm or 0.07 cfs.

2). Horsepower equation calculation:

Well #1

Horsepower = 5

Depth to water= per the well driller’s report the perforations begin at 556’

Pressure = the water is open discharged at the top of the storage tank, the elevation change between the
water well and the storage tank is 91’

8.8x5x0.7/556 +91' = 30.8/647 = 0.047 cfs or 0.05

Well #2

Horsepower = 3 hp

Depth to water = estimated at 490 per the well driller’s report

Pressure = 20 psi was measured at Well #1. | found the elevation from the well and the storage tank is
22"
8.8x3x0.7/490 + 22+ (2.31x20) = 18.48/558.2 = 0.03

The diversion rate for both wells is estimated at 0.08 cfs or 36 gpm

3). To confirm condition #8—calculations based on sprinklers and information about the irrigation
system.

Irrigation of 4.5 acres total-including lawn (system is set up to irrigate 3 zones at different time at 1.5
acres each)

Observed 5/32 Rainbirds @ ~40psi but the system consist of other sized nozzles, sprinkler types and
pressures so I'll estimate a conservative average of a 3 gpm output over the system. 12 sprinklers make
up each zone, 12 x 3 = 36 gpm demand per zone.

Zone A
2500 gallons total (2500 gallons storage tank dedicated for irrigation purposes)

-4340 for irrigation (4320 gallons for 120 minutes plus 20 gallons total for drip line)
+2430 gallons (13.5 gpm from Well #2 over 180 min. {60 min. recovery + 120 min. sprinkler run time})

590 gallons in the storage tank when Zone B begins
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Zone B
590 gallons to start with
-4320 gallons for irrigation (cycle runs for 120 minutes at 36 gpm)
+2835 gallons (13.5 gpm over 210 min.{90 min. recovery + 120 min. while sprinkler are running})
-895 gallon deficit in storage tank when Zone C begins
Zone C
-895 gallons to start with
-3240 gallons for irrigation (cycle runs for 90 minutes at 36 gpm)
Conclusion: Well #2 is incapable of keeping up with the irrigation schedule using the estimated diversion
rate of 13.5 gpm input and an estimation of 36 gpm output to the irrigation system. Storage water from
Well #1 must be contributing to the irrigation use when at least the last zone is running. Note however
that the permit holder has not irrigated any of the 4 acres since the proof due submittal so it appears that

they’ve come into compliance with this condition.

F. VOLUME CALCULATIONS
1. Volume Calculations for Irrigation:

V  =(Acres Irrigated) x (Irrigation Requirement) = 4.0 acres x 4 af = 16 afa
IR
V  =[Diversion Rate (cfs)] x (Days in Irrigation season) x 1.9835 = 0.08 cfs x 294 x 1.9835 = 46.7 afa
DR
V=S8Smallerof V and V =16 AFA
IR DR

2. Volume Calculations for Other Uses: Domestic use for 2 homes = 2.4 AF (includes % acre irrig./home)

Stockwater-4 alpacas x 2 gpd = >0.1 af (round to minimum volume)

G. NARRATIVE/REMARKS/COMMENTS

When the permit holder developed the water system, the permit holder's daughter owned the house now
owned by the Quillens. It appears that the water system was installed many years ago but did not come
into question until the Quillens were experiencing problems with their water quality; when Well #1 was
used for irrigation purposes by the permit holder, Quillens’ domestic water became sulfuric. There is a
water user's agreement between the two parties that states that both wells can be used by both parcels
for domestic, agricultural, livestock, and irrigation purposes but also says that Dilling will use Well #2 for
irrigation purposes and domestic purposes from Well #1. Quillens challenged the agreement in a lawsuit
stating that the permit holder was not authorized to use water for irrigation purposes and the Dillings
should not be able to use the well on their property (Well #1) for irrigation. The judge found that the
agreement can be upheld based on the domestic exemption in 42-111. Now | wonder if the agreement is
only enforceable if the irrigated area is at %2 acre at the most. Either way that is a civil matter. IDWR did
place a condition on the permit saying Well #1 is for domestic purposes only, however. % 5 v( N N\V\"\"V}

The permit holder developed the system for two homes using two wells and two storage tanks that are
located near his house. Well #2 is set-up to discharge into a storage tank (known as the irrigation tank)
and is primarily used for irrigation purposes. Water discharging from Well #2 can be routed directly to the
permit holder's home if necessary.

Well #1 discharges into a storage tank (known as the domestic tank) for use in the permit holder's home.
Note that the Quillen’s used to receive their domestic water from the domestic storage tank as well but
had the system modified so they can bypass the storage tank and have their domestic water directly
delivered to their home from Well #1. Note that Well #1 is still connected to the storage system on
Dilling’s property. Overflow from the domestic tank can be discharged into the irrigation tank via a one-
way pipe.

The permit holder could not describe how the system exactly works and how it's operated other than a
few tidbits in the above statements. An effort was made to contact the installer and he didn’'t have a lot to
add. In summary, my findings are that Well #1 and Well #2 can physically be used for irrigation and
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domestic purposes.

Note that the Quillen’'s home remained on this license even though the Quillens do not use any water
from Well #2 but can use it as a back-up source.

Permit Timeline

9/12/2003: Water use and maintenance agreement was signed

12/15/2005: Notice of violation letter sent to the permit holder

7/5/2006: Department received notice of late claim for Quillens (86-11971)

7/14/2006: Cease and desist letter sent to the permit holder from Dept to stop irrigating
7/24/2006: Received well upgrade fees for both wells in addition to the application fee
7/25/2006: Application for permit received at the Department

5/25/2007: Permit issued w/ condition not allowing the use of Well #2 for irrigation purposes
8/3/2007: Complaint filed by the Quillens against the permit holder

9/28/2007: Decree issued for 86-11971 for 2 homes and 1 well

4/28/2008:. Proof of beneficial use filed

7/12/2010: Plaintiffs motion for summary judgment is denied

1/16/2011: Arbitration award (not specific to water distribution)

3/1/2011: Order confirming arbitration and Order of dismissal based on stipulation
9/6/2012: Field examination conducted

11/28/2012: Application for amendment of permit received at the Department

Have conditions of permit approval been met? __ x__ Yes No
The permit holder submitted an Amendment Application asking IDWR to remove condition #8 that states
that Well #1 can only be used for domestic purposes. It is difficult to determine if this condition has been
met during the development period. There have been no complaints made to IDWR from the Quillens
other than the initial complaint. Further, the permit holder asserts that they haven't irrigated any of the 4
acres since the BU submittal because of their neighbors complaint. | recommend that the license be
issued as below and IDWR approve the Application for Amendment asking IDWR to remove condition #8
since it is not a condition that is jurisdictional for IDWR and should be administered via the well
agreement between Dillings and Quillens (new owner is Teare).

H. RECOMMENDATIONS

1. Recommended Amounts

BENEFICIAL USE PERIOD OF USE DIVERSION RATE ANNUAL VOLUME
DOMESTIC 01/01 to 12/31 0.080 CFS 2.4 AFA
IRRIGATION 02/15 to 11/30 0.080 CFS 16.0 AFA
STOCKWATER 01/01 to 12/31 0.020 CFS 0.1 AFA
Totals: 0.080 CFS 18.50 AFA

2. Recommended Amendments

_X__Change P.D. as reflected above _x__Other (remove/modify condition #8)

l. AUTHENTICATION E!! - q Z!) / )
Field Examiner's Name, Date P" l/%l// s

Reviewer Date

Attachments:

Photos

Storage Tank System Diagram
Irrigation System Diagram
Statement from installer
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Field Investigétion — Photo Report

Picture 1

Site Identification/Details:
Well #1 (Quillens Property)

Date Taken: 9/6/12

GPS Location or other Location Information:
See Report

Comments:
This well feeds into the "domestic" storage tank

- and also direct feeds into the Quillens.

Picture 2

. | Site Identification/Details:
% Well #2 (Dilling property)

. Date Taken: 9/6/2012

GPS Location or other Location Information:
See report.

] Comments:
This well feeds directly to the Dilling property or

N goes into the "irrigation" storage tank.




Picture 3

’

Site Identification/Details:
Inside the storage tank shed.

Date Taken: 9/6/2012

GPS Location or other Location Information:
Near the Dilling property.

Comments:
This photos shows the pipeline coming in from

Well #1 into the storage tank. Also shown is the

distribution line that goes to the Dillings and

Quillens for domestic purposes.

Picture 4

Site Identification/Details:
Irrigation schedule

Date Taken: 9/6/2012

GPS Location or other Location Information:
Wall inside the storage tank shed.

Comments:




| Picture 5

4 Site ldentification/Details:
Irrigated area at the Dillings.

Date Taken: 9/6/2012

GPS Location or other Location Information:
Photo taken facing north with the home behind

e and to the right.

Comments:
This is part of the lawn.

Site Identification/Details:
Photos shows fencing around the pasture for

animals and sprinkler.

Date Taken; 9/6/2012

GPS Location or other Location Information:
~ Photo taken looking SEasterly. At the most

A4 eastern piece of Dillings property.

Comments:
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Dec 27 2012 1552 TPM Water ¢  :ms 208-746-5600 page 1 J

1223 Burrell Avenue

© Lewiston, ID 83501 :
208-746-0500 FAX: 208-746-5600
TPMWAS|944089

| , TPM Water Systems, Inc

Jim & Ella Dilling
21349 Amow Rim Lane
Juliaetta, ID 83535

1212712012

Re: Well operation

#1 well is up near the house.
This well has a standard pressure tank and controls etc installed on it, It feeds outside hose
bibs and can be tumed to the house in an emergency (i.e. Well #2 becoming non-operational).

This well can be feed either manually into the reservoir tanks that are part of the #2 well
system (which then is pumped into the house) or bypassing the reservoirs, feed directly into
the house pressure line (in case the booster pump attached to the reservoir is not working).

When turned to go into the reservoirs, this line feeds into the top of the reservoir with ~8" air
gap ébove high water level.

When fed thru the pressure line, there is a double check valve on both systems to prevent
water from feeding 'backwards’ to normal flow.

Ed Shafer
TPM Water Systems



Palmer, Cherie

From: Jeannine Bounds [jeannineb@cmd-law.com]
Sent: Thursday, January 10, 2013 4:51 PM

To: Paimer, Cherie

Subject: Dillings

Attachments: Stipulaton to Confirm Aribtration Award.pdf
Dear Cherie:

Please let us know if you require anything else. The Arbitration Award is the same as the one attached to the Order
Confirmation Arbitration Award Tod sent you previously.

Jeannine L. Boands

Legal Assistant

Creason, Moore, Dokken & Geidl PLLC
1219 Idaho Street

P.O. Drawer 835, Lewiston, ID 83501

Phone 208-743-1516
Fax 208-746-2231

This email message may contain information that is privileged and/or confidential. The information contained in this
email message is intended only for the use of the person to whom it is addressed. If the reader of this message is not (1)
the intended recipient or (2) the employee or agent responsible to deliver it to the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received
this communication in error, please immediately notify us by telephone at 208-743-1516, and destroy the original
message. Thank you.
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W. Jeremy Carr

Idaho State Bar No. 6827
CLARK and FEENEY
Attorneys for Plaintiffs

The Train Station, Suite 201
13th and Main Streets

P. O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208)743-9516

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

RAYMOND and JULIE QUILLEN, )
husband and wife, ) Case No. CV 07-01652
)
Plaintiffs, )
) STIPULATION TO CONFIRM
V. ) ARBITRATION AWARD
)
JAMES and ELLA DILLING, )
husband and wife, )
)
Defendants. )

COME NOW Raymond Quilien and Julie Quillen, by and through their attorney of record,
W. Jeremy Carr of the law firm of Clark and Feeney, and James Dilling and Ella Dilling, by and
through their attorney of record, Tod D. Geidl of the law firm of Creason, Moore, Dokken & Geidl,
and stipulate and agree for entry of an Order confirming the Arbitration Award issued by Arbitrator,
George Reinhardt, dated January 6, 2011, a true and correct copy of which is attached hereto as

Exhibit “A” and incorporated herein by reference.

DATED this _ 28 day of 2011.
) M = %
W Jeremy Carf, a member of the firm. Tod D Geidl h
Attorney for Plaintiffs Attorney for Defendants.
STIPULATION TO CONFIRM
ARBITRATION AWARD - 1 LAW OFFICES OF

CLARK AND FEENEY, LLP

LEWISTON, IDAHO a3s0l




THEODORE O. CREASON*
CHRISTOPHER J. MOORE*
DAVID E. DOKKEN*

TOD D. GEIDL*

SAMUEL T. CREASON*

*ADMITTED IN IDAHO AND WASHINGTON

v ol

LAWYERS
1219 IDAHO STREET
P.O. DRAWER 835
LEWISTON, IDAHO 83501
www.cmd-law.com

November 26, 2012

Cherie Palmer, Sr. Water Resource Agent

Idaho Dept of Water Resources
Water Allocation Bureau

P.0. BOX 83720

Boise, ID 83720-0098

Re: Permit 85-15685

Dear Ms. Palmer:

CREASON, MOORE, DOKKEN & GEIDL, PLLC

DANIEL W. O'CONNELL
(1928-1988)
MARCUS J. WARE
(1904-1996)

(208) 743-1516

FAX (208) 746-2231
Email: cmd@cmd-law.com

RECEIVED
NOV 2 8 2012

DEPARTMENT OF
WATER RESOURCES

Enclosed please find the Application for Amendment of a Permit along with a check in the
amount of $100.00 for the associated fee.

Thank you for your assistance in this matter.

jlb
Enclosure

Cc:  James and Ella Dilling

Very truly yours,

CREASON, MOORE, DOKKEN & GEIDL, PLLC

1
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

RAYMOND and JULIE QUILLEN, )
husband and wife, ) .
) CASENO. CV 2007-01652
Plaintiffs, )
) MEMORANDUM OPINION
V. ) AND ORDER ON PLAINTIFFS’
) MOTION FOR SUMMARY
- JAMES ‘and ELLA:DILLING, husband ) - ---JUDGMENT. . .. ,
and wife, ) ;
)
Defendants. )
)

This matter came before the Court on the Plaintiffs’ Motion for Summary
Ju&gment, filed on February 10, 2010. The Plaintiffs were represented by William
Jeremy Carr, of the firm Clark and Feeney. The Defendants were represented by Tod
Geidl, of the firm Creasén, Moore, Dokken & Geidl. The Court heard oral argument on
this matter on April 6,2010." The Court, having heard the argument of counsel and

being fully advised in the matter, hereby renders its decision.

' The Court heard argument on the Plaintiffs’ motion for summary judgment at the April 6, 2010 hearing;

+ however, the Court declined to rule on the issue at that time due to the procedural posture of the case. The

Court instead recharacterized the Plaintiffs’ motion as a motion to withdraw Count I of the Complaint,
which was granted by the Court. After sidebar with Court and counsel, all parties agreed that it was
appropriate for the Defendants to-file and Answer and Counterclaim in the action, followed by and Answer
to the Counterclaim filed by the Plaintiffs. Once these matters were filed, the Court then could consider the
+ Plaintiffs’ motion for summary judgment fully submitted to the Court. Because the matter was fully argued
on April 6, 2010, there was no need to schedule argument at a later date.

MEMORANDUM OPINION AND ORDER 4

ON PLAINTIFFS’ MOTION TO WITHDRAW
COUNT ONE OF THE COMPLAINT , @ @ E@ Y



. BACKGROUND,

This lawsuit was initiated by the Quillens on‘August 3, 2007, nearly four years
after they purchased property from t_heir neighbors, the Dillings, in Septembér, 2003. Sp;e
Affidavit of Raymond Quillen; Affidavit of James Dilling Re:rDefendants ’ Response to
Plaointiffs’ Motion for Suﬁ;ﬁary Judgmeﬁz‘. The Dillings originally owned the entire
parcel of property prior to sell'ing approximately five acres to the Quillens. Jd. At the
time of conveyance, an integrated water system was in place to distribute water to both
parcels. Each party has a well Iocated upon their property, and the wells on both parcels
supply “domestic, livestock, agricultural, and inigaﬁon water” to both par'cels. Affidavit
of Raymond Quillen, Exhibit C (hereinafter “Water Use and Maintenance A greement”). |

_ The parties entered into a Water Use and Mainfenancc Agreement at the tirne of
conveyance, for purposes of defining the parties’ nghts;mth r-espect tn; ;;t;e use, éﬁeraﬁon,
and maintenance of the wells. At the time the parties entered iqto the Water Use and
Maintenaﬁce Agreement, neither party had applied for or received e;water permit from
the Sate of Idaho. Affidavit of Raymond Quillen.

.E Procedurally, the Plaintiffs initially sought a breach of coniract claim with regard
to the Water Use and Maintenance Agreement; however, this claim was withdrawn. Asa
result, the Defendants filed an Answer and Counterclaim in this matter, seeking to
enforce the Water Use and Maintenance Agreement entered into by the parties with
respect to the operation of the wells on the parties’ respective properties. Currently
before the Court is the Plaintiffs’ Motion for Summary Judgment, which argues the

Water Use and Maintenance Agreement is an illegal contract, therefore it is void and

MEMORANDUM OPINION AND ORDER :
ON PLAINTIFFS’ MOTION TO WITHDRAW
COUNT ONE OF THE COMPLAINT
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unenforceable as a matter of law.. See. Plaintiffs * Motion Jfor Summary Judgment, filed

February 10, 2010.
) ( SUWA—RY JUDGMENT STANDARD

Summary ju‘dgment' should be granted where there is no genuine issue as (o any
material fact, and the moving party is entitled to judgment as a matter of law. LR.C.P.
56(c). In defe_rngi_ning ,whethér summary ju@gment is appropriate, T_;hc court must construe
the pleadings, depositions, adrissions, and ai_ﬁda,,vﬁs ina light_n{ost favorable fo the.
nonmoving party. Conway v. Sonntag, 141 1daho 144, 146, 106 P.3d 470, 472 (2005),
citing Infanger v. City of Salmon, 137 .Idaho 45, 44 P.3d 1100 (20Q2).

‘When a motion for summary judgment is “supported by a particularized affidavit, |
the opposing party may not rest upon bare all_egations or denials in his pleadings,” but
.must set forth “speéiﬁc facts™ shov'/in'g a genuine issue. IRCP 56(e); Verbzllzsv |
Dependéble Appliance Co., 107 Ida.h__o 335, 337, 689 P.2d. 227, 229 (Ct. App. 1984). A
“mere scintilla” of evidence or only: a “slight doubt” as to the facts is insufficient to
 withstand summary judgment. Corbridge v. Clark Equipment Co., 112 Tdaho 85, 87,730
P.2d 1005, 1007 (1986), citing Snake River Equip. Co. v. Christensen, 107 Idaho 541,

691 P.2d 787 (Ct. App. 1984); see alks"o Jenkins v. Boise Cascade Corp., 141 Idaho 233,
238,108 P.3d 380, 385 (2005).

.Finally, the initial burden of establishing the absence of a genuine issue of
material fact is on the moving party, and once thls burden is met, it 15 ‘incumbent upon the

non-moving party to establish an issue of fact regarding that element. Yoakum v.

Hartford Fire Ins. Co., 129 Idaho 171, 923 P.2d 416 (1996).

MEMORANDUM OPINION AND ORDER 3
ON PLAINTIFFS’ MOTION TO WITHDRAW
COUNT ONE OF THE COMPLAINT



ANALYSIS
The Plaintiffs argue that the Water ﬁse and Maintenance Agreement is an illegal
contract, thus, as a matter of law the agreement is void and unenforceable. When the
parties entered into the Water Use and Maintenance Agreement, neither party had a water
permit which allowed them to use the groundwater from their wells for “domestic,

livestock, agricultural, and imrigation purposes for Parcel A and B.” -4jfidavit of Raymond

Quillen, at 3.

L.C. § 42-226 declares in pertinent part that “[a]ll ground waters m this state aﬁ:
declér‘ed 1o be the prop'erty oftiie state, .whoé,e duty it shall be to supervise their |
appropriation and allotment to those diverting the s&ne for beneficial use.” LC. § 42-229
sets forth the methods of appropriation of ground water, and réquires in most instagces
that a permit be obtained. o -

The right to the use of ground water of this state may be acquired only by
appropriation. Such appropriation may be perfected by means of the
application permit and license procedure as provided in this act; provided,
however, that in the event an appropriation has been commenced by
diversion and application to beneficial use prior to the effective date of
this act it may be perfected under such method of appropriation. All
proceedings commenced prior to the effective date of this act for the
acquisition of rights to the use of ground water under the provisions of
sections 42-201-42-225, Idaho Code, may be completed under the
provisions of said sections and rights to the use of ground water may be
thereby acquired. But the administration of all rights to the use of ground
water, whenever or however acquired or to be acquired, shall, unless
- specifically excepted herefrom, be governed by the provisions of this act.

LC. § 42-229. While permits are generally required for water appropriation in this State,
1.C. § 42-227 specifically exempts the use of wells for domestic purposes from the permit

requirement.

The excavation and opening of wells and the withdrawal of water
therefrom for domestic purposes shall not be subject to the permit

MEMORANDUM OPINION AND ORDER 4
ONPLAINTIFFS® MOTION TO WITHDRAW
COUNT ONE OF THE COMPLAINT
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requirement under section.42-229, Idaho. Code; providing such wells and
withdrawal devices are subject to inspection by the department of water
resources and the department of environmental guality and providing
further that the dxilling of 'such wells shall be subject to the licensing
provisions of section 42-238, Idaho Code. Rights to ground water for such
domestic purposes may be acquired by withdrawal and use.

IC. § 42-227. “Domestic purposes” is statutorily defined at 1.C. § 42-111:

(1) For purposes of sections 42-221, 42-227, 42-230, 42-235, 42-237a, 42-
242, 42-243 and 42-1401A,, Idaho Code, the phrase “domestic purposes”
" or “domestic uses” means: :
(a) The use of water for homes, organization camps, pubhc
campgrounds, livestock and for any other purpose in connection
+ therewith, including irrigation of up to one-half ( 1/2 ) acre of land, if the
total use is not in excess of thirteen thousand (13,000) gallons per day,
or
(b) Any other uses, if the total use does not exceed a diversion rate of
four one-hundredths (0.04) cubic feet per second and a diversion volume
of twenty-five hundred (2,500 gallons per day.
(2) For purposes of the sections listed in subsection (1) of this sec’aon
domesticpurposes or domestic uses shall not include water for multiple
ownership subdivisions, mobile home parks, or commercial or business
establishments, unless the use meets the diversion rate and volume
limitations set forth in subsection (1)}(b) of this section.

LC. § 42-111.

In the presént case, the \X;;fer Use and Maintenance Agreément is not in violatien
of Idaho law based upon the parties agreement to share the water from both wells. The
uses of the water system fit within the broad definition of “domestic purposes” as set
forthin I.C. § 42-111.

The Plaintiffs correctly assert that illegal contracts are looked upon Withl disfavor
in Idaho. When the consideration for a contract explicitly violates a statute, the contract
1s illegal and will not be enforced by the court.

Idaho has long disallowed judicial aid to either. party to an illegal contract.

McShane v. Quillin, 47 Idaho 542, 547, 277 P. 554, 559 (1929) (“No

principle in law ... is better settled than that which, with certain

exceptions, refuses redress to either party to an illegal contract.”). An

MEMORANDUM OPINION AND ORDER 3
ON PLAINTIFFS® MOTION TO WITHDRAW
COUNT ONE OF THE COMPLAINT
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. .illegal-contract is.one that rests.on.illegal consideration consisting of any
act'or forbearance which is contrary to law or public policy. Quiring v.
Quiring, 130 Idaho 560 566, 944 P.2d 695 701 (1997). Generally, when
the consideration for a contract explicitly violates a statute, the contract is
illegal and unenforceable. Barryv. Pac. W. Constr., Inc., 140 Idaho 827,

832, 103 P.3d 440, 445 (2004). In most cases, the court will leave the
parties to an illegal contract as it finds them. /d.

Farrell v. Whiteman, 146 Idaho 604, 609, 200 P.3d 1153, 1158 (2009). However, courts
narrowly construe statutofy prohibitions- when considering whethcr a contract is illegal.
Since the consequences of a court finding a contract to be illegal are harsh
only those contracts-which involye Consideration that is expressly =~
prohibited by the relevant proh1b1tory statute are void. See Miller v.
Haller, 129 Idaho 345, 352, 924 P.2d 607, 614 (1996) (bolding that a
referral agreement did not, viplate a statute prohibiting agreements to share
fées in exchange for medical referrals because it did not involve sharing or
splitting fees, which was the activity expressly barred by the statute);
Johnson v. Delane, 77 Tdaho 172, 177,290 P.2d 213, 216 (1955) (holding
that engineer's actions were not “practicing professional engineering in
this state ” becanse the services were performed in Washington). Such----

statutes must be narrowly construed, and only those contracts violating
express provisions thereof will be deemed illegal.

Id. at 609, 200 P.3d at 1158.

The Water Use and Maintenarice. Agreement does not involve consideration that
1s expressly prohibited by the statutes which address the use of groundwater in the State
of Idaho. The statutes ianuestiori allow the use of gronndwater for domestic purpoées,
without the requirement of a permit. Consequently; the Court finds that the Water Use
and Maintenance Agreement is ot an illegal contract.

Moreover, according to the Water Use and Maintenance A greement, “the
provisions of Idaho que ISection 7-901 et seq, shall apply tothe arbitration
proceedings.” Water Use and Maintenance Agreement, at 4. 1.C. § 7-901 state-s, “A
'Wriftgn agreement to submit any existing controversy to arbitration or a prbvisiOn ina
written contract to submit to arbitration any controversy thereafter arising between the

MEMORANDUM OPINION AND ORDER 6
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parties is valid, enforceable and irrevecable, save upon such gxoimds as.exist at lgw orin.
equity for the revocation of ény contract.” Havi‘ng cietcrmined that the contract in
question is not an illegai conﬁact, th@ provis_ioﬁs of the Uniform Arbitration Act, I.C. §§
7-901-7-922, are applicable in the case at ha:nd.
C ONCLUSiON
The parties fo the lawsuit at hand are neighbors. The parties entered into a Water
Use and Maintenance. Agreement at.the time the Defendants sold property. to the
Plaintiffs, for purﬁbse's of effectuating the use of both wells for each party’s water u'se
needs. The Plaintiffs are seeking summary judgment, arguing the Water Use and
Maintenance Agfeeﬁaent is an illegal contract that cannot be enforced. Based upon the

- domestic purposes exception which allows the use of groundwater without a permit, the

Plaintiffs’ motion for summary judgment is denied.
ORDER

The Plaintiffs’ Motion fqr Summary Judgment is hereby DENIED.

IT 13 SO ORDERED. ..
Dated this 2 tay of July 2010.
V& S -
CARL B. KERRICK - District Judge
MEMORANDUM OPINION AND ORDER 7

ON PLAINTIFFS® MOTION TO WITHDRAW
COUNT ONE OF THE COMPLAINT



CERTIFICATE OF MAILING

I hereby certify that a true copy of the foregomg MEMORANDUM OPINION AND ORDER ON
PLAINTIFFS® MOTION FOR SUMMARY JUDGMENT was:

_ faxedthis ___ dayof July, 2010, or
Ié hand delivered via court basket t‘ms{ %hfday of July, 2010, or

maﬂed postage prepmd by the under31gned at Lewiston, Idaho, thlS
2010 to: . : ” : —

____ day of July,

W. Jeremy Carr
Clark and Feeney
P.O. Drawer 285 .
Lewiston, ID 83501

Tod D. Geidl

Creason, Moore, Dokken & Geidl
- P.O. Drawer 835

Lewiston, ID 83501
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES RECEIVEp

APPLICATION FOR PERMIT  JUL25 205

To appropriate the public waters of the State of idaho J DWR/NO rth

1. Name of Applicont James R. Dilling & Ella Dilling  Phone(208) 843-2734

Malling address_ 21349 Arrow Rim Ln, Juliaetta, Idaho 83535

2. Source of water supply Ground water which isa tributaryof __T./a
3, Location of point of divarsion is Township 36N Range 3W Sec. ! inthe®E= v,
sneNE% NW % Govtlot esp- (O . BM, Nez Perce . County;
additional points of diversion if any: )( rg-— e
4. Water will be useg fieaf,guow@g‘ameoseghm 2fis 130

Amoun irrigation purposes from O-3=0T to_J-2=37T (both dates inclusive)

oet por mnum}

Papiih o0.08 Amount 08 cfs fo)r domestic purposes from (101 to_1 2—31 (both dates inclusive)
S o WAV ~~{cfs or BCre por ennum;
Wi Edwint Nnou‘m‘-"; Ei :;fs for_stock wateringpurpesesfrom 01-01to T2~ 31 (boih dates inclusive)

(cfe or dcre-foet per annum)

Amount for puiposes from to (both dates inclusive)
(cfs or acre-feat per annum) .

Amount for purposes from to (both dates inclusive)
({cfs or acre-fest per annum)

Amount _ for _ purposes from to, (bath dates inclusive)
(cfs or acre-feet pac anatm) (bf’ Tl xn £dwoin

5. Total quantity to be appropriated is (a)__.40 O.Z( andlor (b)
cubic fest par sacond acre feet per annum

6. Proposed diverting works:

a. Describe type and size of davices used fo divert water from the source __well w/electric bump,

b. Height of stordge dam 1 feet; aclive reservair capacity . 1 acre-feet; total
reservoir capacity acre-feet
¢. Proposad well dlasieter is 6 inches; proposed depth of wellis_ 596 feet

d. Is ground water with a temperature of greater than 85°F being sought? no,
. If wellis already driled, when? _ 12889 (3%% 0 or Uhlenkott Drilling
]

Well was drilled for (well owner) -Applieant G Dﬁtﬁn.a'lligr%n?t Ha 746453 & 7461 4 6

7. Tima required for cornpletion of works and appﬁc;t;:n of waler to proposed beneficial use Is complete. | ) )

8. Description of proposed uses (f imigation only, go (o ifem 9): ) g;'lg;fl W1h
Hydropower; show total feet of head and proposed capacity in KW.
Stockwatering; list number and kind of livestock. _3=-4 Alpacas
Municipal; show name of municipality.
Domaestic; show number of households. __ 2 Households
Other; describe fully.

® a0 g




3. Description of place of use:
a. lf water is for irrigalion, indicate acreage In each subdivision in the tabulation below.

b. f water is used for other purpases, place a symbol of the use (example: D for Domestic) In the comesponding place of use
befow. See instructions for standard symbols. sy T-t. 1053 Ll

/.
BNF| RSE | ARG NE _MLN. E_sw_ 3E WE uwnwsw ns’ e llwswxw SE NE MWSEOW OE OTALS
36N13W | 7
I6N L &l !O
S =

Total number of acres to be irrigated _1 0

10. Describe any other water rights used for the same purposes as described ebove. _ None : 2

1. a. Who owns the property at the point of diversion?

Dilling, Quillen & Ridgeway .
b. Who owns the fand to be iigated or place ofuse? Dilling, Quillen & Ridgeway

<. I the praperty is owned by a person other than the applicant, dascribe the arrangement enabling the applicant to make
this filing:

I2.Remarks: _See attached Water lce & Maintenance Agreement

13. MAP OF PROPOSED PROJECT REQUIRED - Attach an B%"x11" map clearly identifying the proposed point of diversion,
place of use, section #, township & range. (A photacopy of a USGS 7.5 minute topographic quadrangle map s preferred.)

BE IT KNOWN that the undersigned hereby makes this application for permit to appropriate the public waters of
the State of Ideho as herein set forth,

icant (and title, if applicable)

eceived by C’b Date e[ /S¥ P(eﬁmmary check by _
Tee § 285 O0F — " Receipted by # Ao
>ublication prepared by Published in oé

Sublication approved Date_ /2 Jis /oL
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WATER USE AND MAINTENANCE AGREEMENT .

Grautorey  James K. Dillisg aks Jim Diling ang Eilx Dilling, hoshand and wife
Grirtees:  Raywond D, Quilien, o winglc man and Julie Mavie Ridgeway, 2 single wonuan

thAmemmdmmmmileédwwizuﬁ. 2003, by and
berw:en JAMES R DILLING aka JIM DILLING AND ELLA DILLING, hisbund and wife
(hertafter “DILLING”) aud RAYMOND D. QUILLEN, a singls man AND JULYE MARIE
BRI EWAY. a single woman (herelnafter “QUILLEN")

WHERRAS, QUILLEN hasg contracted t0 purchaso & parcel of property situated in Nez
Perce County, State of Idaho, more particulariy described an Exhibit A (herednafter refemred o as
Parec! A) puwrsnsnt 1o the temne of & Residentia] Purchase and Sale Agreement dated July 10,
2003; and

WHEREAS, DILLING is cutiently the owner of a parcel of real estate situated in Nez
Perco Zomnty, smotlm.mMdeamMmmmtB (hereinafter veforred
to as Purcel B) utteched hereto and incogporeted harcin by this reference; sod

WHEREAS, 2 water syatem inoluding « well with a puxap drilled oo Parce] A which
supplics domastio, livestock, agricultinal, and irdgation water to botly Perce) A and Parcel B
(Well 1); 2 socond well with a pmnp o Paros} B which supplies domestio, Jivestock,

WATER USE AND MAINTENANCE AGREEMENT 1
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agx cultural, and imigation water to toth Parcel A and Parcel B (Well 2); underground wates lines
on both Parcel A and Parcol B; pressure tenks and two holding tanks, bydrants for fire
proicotion; and = pump house facility located on Farce! B all of which maki and coxprise the
Wei s and Water System; aud

WHEREAS, QUILLEN and DILLING wish to enter iuto this Agreament to define their
respeotive zights and vbligations for the usa, operation, and maintenance of the Wells and Water
Systam Jocated upon znd serving Parcels A and B; and

NOW. THEREBORE, IN CONBIDERATION of the mutual conditions and covenanis
conixined bevein the pariies spres as follows:

SECTION ONE
WATER. RIGHTS AND EASEVENT

The partics hereby agroe that QUILLEN and DILLING have &n irrevocsbls, perpetoal,
and exclusive righit to the usz of the Wellg and Water Bystem including, but got Ymited to, water
from the wells located on Pareels A smd B in ammounts reagonably necessary 1o sutisfy the useds
for domestic, livestock, agricultaral, and irrigation purposes for Parcels A and B. The parties
forthix ngreo that DILLING and QUILLEN will have and bereby grant ove 1o the other mutual
recipioeal casements for use of the Wells sand Water Sysem inchuding, withont Huitation, for
ingrois end egress over aud aoross Parcols A awd B to repaly, replnce, and muintain the Wells and
Wate:* system, including the wells and all water Hues, the tanks, tho pusop, the hydrants gnd all
other {terns reasonably necessary to provide water to Parccls A sod B.

This cwscroent shall nm with e lend and be for all legal puspoacs related to the vee of
the Weils and Water System.

WATE USE AND MAINTENANCE AGREEMENT .
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In general, QUILLEN will use the water from the Woll tn Parcel A for both indgation
:nddomwﬁcpumﬁ.DmLvaﬁnmmewmmmeWenoandBﬁxﬁﬁgaﬂm
purpommda.s'hmeofthcwatarﬁomtheWeunanclAﬁordqma:ﬁcpmmHme
s allacation may be changed by ruutus} agresment a3 needed to meet the nceds of the parties
or t3 deal with water supply or System isvucs, If thc partics cannol reach agretmont, any
dwwumwmmwﬂo«ﬁmofmmbeanbjmmmmﬂmh
aoce rdance with Section Five of this agreement. |

DILLING end QUILLEN each aptec that they sball pay for ropaix, mamicnance, and
operation, and upkeep of the wells, water lines, and other property and oquipment assoriated
with the water system on the propety in a 1/3 to 2/3 matio with DILLING paying /3 and
QULLLEN paying 1/3.

SECTION THREFE:
_ .

DILLING aind QUILLEN agrec that the right to the use of water from. the Wells and
Wate; System located on Parcels A sud B, in un ammount reasonably neccgsary to satisfy the
zeeds for domestic, livestock. agricalfural, and irigation purposes of Patcels A and B is
exchuivo and appureenant to the lend horcin described as Pawocls A wnd B. In fae event cither
Paroé! A or B is trensferred without reconveyance of any easement granted and terminsting this
Agreymeut, the selling party shall require that the subssquent owner of Parcal A or B agrec in
writing te be bound by the tenms and conditions of this Agrecment, inchiding the obligation to

WATER UBE AND MAINTENANCE AGREEMENT s
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mymemmwhmeqm&w.mm and repair of the Wells and Water
syszm as pravided in Serction Two of this Agresment,

SECTION FOUR

FAILURE TO PAY EXFENSES
In the event that either DILLLING or QUILLEN fiils to pay for the cxpeases for the

Weils and Water system us provided in Sectiop Twp of this Agreement, thea the other party,
sha { bavs the right, but not the obligation, to sdvance monies for said eXpenses O FEMOVIDG
ligns xesnlting fiom the failure to pay eaid expenses, snd shall be repaid by the defaulting pazty a
roa: onebls anrount expended tugether with intereat nt the rate af 12% per syoum from the date of
the sxpenditure uotil the: date of payment,

SECTION FIVE

ARBITRATION

Decisions regarding the repaiy, maintenance, peyment of axpenses, allocation epd source

of veater aod opexstion of the Wells aod Water Systan including, without limitation, pumps,
tznks, water lines, and other property and equipment associsted with the water system on the
propexty shall bo ngreed to in advemce by the owners of Parcels A, B. In the event the partien are
Dot sble to agree on the mattors set forth in the procecding sentence, the issisrs ehall be mubmmitted
1o blnding arbitration. Each party shall sclect an aybitxator, the paty seiected arbiirators shah
selext a thind, and the decision of the majaxity of the abitrators shall be binding upon all partics
aﬂdmybeen&wdbyahymmfofmmpamjm The expeases of the arbitrator
chosen by each parcel owiier shsll be paid by that individual end the expenses of tho third
arhitrator ehall be gplit between the parties. Except as set forth herein, the provisions of Idahg
Cod:; Section 7-901 et seq, shall apply to the arbitration proceedings.

WATER USE ANI? MAINTENANCE AGREEMENT 4
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CEL Us IONS

6.1 PBinding Effect. This Agrecment sball be binding wpen fhe hieirs, successoss,
and nssigns of cach of the patties hereto, The riphts and obligations of the partics under the
tercas of this Agreement are appurtenant to and ahal] xun with the Imod.

62 PoorAgrecments:  This agresment modifies the covenants of the prior owners
and are made for the express pwrpose of modifying the righ? to otilize and share in the wate
proluction af the wells and the uso of the Wells and Water Syatem.

62  Law Govemning Thin Agreement has beon negotated and made io the State
of Iiaho, uud 15 to be governed and conatraed by the Jaws of the Statc of Idsho.

6.3  Modification. This Agroement miay be modified or amended only by
wrtilen apresment signed by the parties hercso.

6.4  Altorpey Feen in sny action or suit trought to enforce any of the terms,
consfitiens, or covenants of this Agrmement, the prevsiling paty shall be entitied, as part of the
judgmont vendered, to all damsges and expenses resuling from the breach, including all
rcasmiblea:myfeumdcoMeom,ﬂbmmmﬁmmm,mdm
Inge! expenses incuyed by the provailing party af trial or o appes.

N WITNESS WHEREQF, the parties herelo have socecuted thie Agresment the day and
year hereinabove first written.

N —— R Rl
éfma&—-nm; Stz e £t s

WAT IR USE AND MAINTENANCE AGREEMENT 5
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STATE OF IDARO )
yBs:
Couoty of Nez Peroe Y

s .

On this _¢3:_ day o 2003, bafore the uudersigned, 3 Notary Public in snd for
mdsmwmnmommmc.wmwmmmmmm
be txe persoay whose pames sre subacribed to the within instrument snd ecknowledged to me
that they cxecutad the samne. .

IN WITNESS WHEREOF, I have hereunto got iny hand md affixed my official seal on
the éay and yeey in thiy cartificato first above wrilter.

NS, ;
Ay 7
R % A
Notary ic in sod for the of Idaho
! therein,

residing gt '
“gib My Commission Bxpires: /7~ 28
W :

"t W

STATE OF IDAHO )
s

Cowrty of Nex Perce )
L”
On dis 42 day of Avgust, 2003, bafore the nadessigned, & Notary Public in aod for

seid ;3tate, appesred RAYMOND . QUILLEN & single man, kaown 1o me ta be the persop
whos: pame in subseribed to the withio jastrument and scknowledged to me that he execated the

same

IN WITNESS WHEREOF, I have lwreummo act ity hood agd affixed my official seal on
the dity and year in this certificate first ahova written.

N
i

Wiy
é
7]

\\“\“
&N

\\\\
(/,
&

-

i
\%\\\\m I

o

Vo, ‘?4'

Wil
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STATE OF IDAHO )
) &a:

Cornty of Nez Perce )

Oa this [QhMofAnmms,moﬁnmdm:NmWhmm
gaid Srate, appeared JULIE MARIE BRIDGEWAY, s single woman, known to me to be the
perion whoas momic {5 subsoribed to the withio instriment and acknowledged to me that she

exeruted the same.
IN WITNESS WHEREOF, I have hereunto sot myy hand and affixed my official seal on

the day xnd year in this certificate firet above written.

VS ©Z:2T ORI en/Zx/Z7

LT IV ITYIV
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EXHIBIT A

That pat of Scetiom 7, Township 36 North, Range 3 West of the Boise Meridlan, Nez Parce
Cou nty, Xdaho, more particularly described as follows:

Conmnencing at the Sowthwest carner of tha Northwest Quarter of said Section 7; theace North
8$°4:7* Eust along the South line of the North Ono-Half of said Scction 7 a distanes of 2911.60
foet to & point on the West Tine of the Arrow Highline Road; thenoo North 18%23” East along said
Wezt line a distace of 331.00 foot; thence Noxth 43723 East along ssid West linc a distance of
233,58 foes; theace Noxth 63°117 West 500,00 fest; thouce North 42°07° East 383.42 feet; thenco
Sou & 69°24°03” West 364.69 fest; thenoo South 79°01'34™ West 173.00 foet; thence North 2°59
Wect 246.76 fect; thence South §3°28” West 107,04 feet; thance North 71°32° West 281.79 fecy;
thenee North 10%08" Weat 1069.30 foct; thence North 56°48°45™ East 157.91 feet to the TRUE
PLACE OF BEGINNING: thauce North 66°31°15™ East 209.04 feot; thence North 77°34° Bast
197.27 feet; theaco Bouth E0°28'47” Exst 16053 fust 1o a point om e West lins of Amow
Higidine Road; thenos South 24°28° East along suid Wast lins a distance 28025 fect; Gumoe
South 59°25" West, 187.54 ftct; thenco South 43°55" Weat, 103.75 feet; thouce North 8607
West, 76.55 feet; thence South 48°49" West, 127.65 foet; thonice North 39°40° West, 130.97 feet;
then:c' Noxth 5S0°50" West, 164.13 foet; thenee Norh 0°41° West, 123,91 feet; thence North
27°55* West, 86.62 feet to the PLACE OF BEGINNING.

: 1
soolA TILII HEONVITIV Yvd £2Z:ZT QHL  90/33/%
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EXHIBIT B

Parzel 1

That of Scction 7 of Township 36 North, Range 3 West, BM., Nez Perce County, Kiaho,
n‘mtl::rﬁmﬂﬂdydmﬂad.umnom: ing st the Southwest corper of the NWY af
uaic Section 7; thence N, 89°57'E. along the South fine of fhe North one-half of said Section 7 a
distance of 2911.60 fert $0 & point on the West line of Axrow Highline Road; thence N. 18723 E.
alonig _ said West line a distance of 331,00 feet; thrnce N. 43°23° L, along said West line a
distince of 233.58 feet; thence N, 63°11° W., 500,00 feet; thepoe N, 42°07" E,, 383.42 fort;
thor co 8. 69°24°03" W., 364.69 feel; thence S. 79°01°34" W, 173.00 feet; thence N, 2°59° W,
246 76 foet; thenee S. 63°28° W., 107.04 feet; thence N. 71°32° W, 281.79 feat; thence N, 10°08°
W., 455,19 fest; thence N. 76°22°E,, 165,57 foet; themee N. 11°51° W., 261.79 feet; thence N.
67°23" B, 130,66 faet to the true plece of beginning; thence coptinue N. 67°23° B,, 493.04 feol;
thenee $. 59°25"W., 187.54 fct; thenoo 5. 43°55° W., 103.75 feet; thence N, 86°07° W., 76.55
foct; thence 8. 48°49° W, 127.65 foet; theoce N. 30°40° W., 71.19 fect w the trun place of

beginning,
Parp:] 2

That pwt of Section 7, Township 36 North, Rauge 3 West of Boise Meddian, deswibed as
follo ws: .

Commencing at the Soutbwest comer of the Northwest Quuster of said Section 7; thenca North
8975’ Bast along the South liae of the North one-half of said Section 7, a distance of 2911.60
foet 10 the West live of Armow Highbine Road; thence Noxth 18°23° Hast along the West lie of
sald rogd a distimce of 331.00 fect; theare North 43°23° East along the West Jine of said road &
distace of 233.58 feet; themce North 63°11" West a distance of 500.0 feet; tience North 42°07°
Eanat x distance of 383.42 feet; thence South 69°24°03" West a distance of 364.69 feet; theuce
Soutt. 79°01°34” West n distauce of 173.00 ftet; thence North 2°59° West a distsuce of 246.76
feet ty the True Place of Beginning thenea continue North 2°59° 'West a distance of 194.84 feet;
theat » South E7°41°21" West (previously described as being Sonth 87°43' Wost) a distanca of
112.63 fect to an existmg iron pin; thonce Noxth 1°52708" West a distanco of 40,78 foet
(previously described as being Noxth 2°17° West 40.0 feet); thence North 34°15°54" East @
distanze of 294.89 fect (previously desodbed as being North 34°14° East 296.67 fest); thenoe
North 29°23°14"™ Bast u distance of 176.30 fect (praviously describod as being North 29°24” East
180.0 fosi); themoe South 76°22' West = distence of 587,88 feel: thenoe South 10°08° Bsst 8
distane of 455.19 fecy; theoce South 71%32° East a distance of 281,79 fast; thence North 63°28°
East a distauce of 107.04 foet to the Truc Place of Begiming,

TOGETHER WITH the right of ingress and ogross over and across poads as they now exist and
traversc from the above described parcel to tha Anruw Highline Road.

FILIL SONVITIV YVd 2T:TT OEL 80/EI/TT
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Page 1 State of Idaho
Department of Water Resources

Permit to Appropriate Water
' NO. 85-15685 '
Priority:  July 25, 2006 Maximum Diversion Rate: 0.30 CFS

This is to certify, that JAMES R DILLING And/Or
ELLA DILLING
21348 ARROW RIM LN
JULIAETTA ID 83535

has applied for a permit to appropriate water from:

Source: GROUND WATER

{_,_x PP

and a permit is APPROVED for develo ment of water as follows:

i ,gms;
BENEFICIAL USE PERIOD'OF USE  RATE OF DIVERSION
DOMESTIC 01/@’& fo 12/3,1 0.08 CFS
IRRIGATION 0.20 CFS
STOCKWATER 0.02 CFS

PLACE OF USE: DOMESTIC 5: m’**

wvmten - G Wb, SE [

Twp Rge Sec |

{ NE NE[NWJ'SWISE E | NW ] SW [ SE [ Totals
3N O3W 7 | ,

| : I

PLACE OF USE: IRRIGATION

Twp Rge Sec | NE | ‘ g ] A \ B SE
| NE | NW | SW [SE | NE i ‘swil' NE | NW | SW | SE |. Totals

36N 03W 7 | , 0 |~ 100
| |

Total Acres: 10

PLACE OF USE: STOCKWATER

Twp Rge Sec | NE | NW | sw | SE
1L[NWLSW[$E| NElnwlswlsELy_ NW [ SW ] SE | NE | NW ] SW | SE |. Totals

36N 03W 7 | X | J
| !L10 | [
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BN

10.

Department of Water Resources

Permit to Appropriate Water

NO. 85-15685

CONDITIONS OF APPROVAL

Proof of application of water to beneficial use shall be submitted on or before May 01, 2008.
Subject to all prior water rights.
Domestic use is for 2 homes. Irrigation of lawn, garden and landscaping associated with the home
is authorized under the irrigation component of thls right.
Stockwater use is for 3-4 Alpacas.
Right holder shall comply with the drilling permit requirements of Sectlon 42-235, Idaho Code and
applicable Well ConstructronRules of the Department.
After specific notification byi‘the E)é artment, the right holder shall install a suitable measuring
device or shall enter into an agree ent with the Department to determine the amount of water
diverted from power records‘«and éEiLannuaﬂy report the information to the Department.
This right when combined with aﬂ her gghts shall provide no more than 0.02 cfs per acre nor more
than 4.0 afa per acre at the hil eldfﬁeadgaféfer irrigation of the lands above.
Water diverted from the poih gf«g érsion located in the NW¥% NEY NWY of Section 7, T36N,
R3W, shall be limited to donig stlc* se {{.“
This right does not grant any rj ’t-of*way or easement across the fand of another.
The diversion and use of wateridesgibed i this nght may be subject to additional limitations
agreed to by another party and‘the'hgﬁﬁholder under separate agreement to which the Department

is not a party and which may be en grcéabl nsg: a cou[t of law. o
ik L e

et




Palmer, Cherie

From: Palmer, Cherie

Sent: Monday, November 05, 2012 9:18 AM
To: 'Jeannine Bounds'

Subject: RE: Dilings Water Permit Amendment
Jeannine,

| was just reviewing permit 85-15685 and noticed that one of the permitted point of diversion locations is incorrect. The
amendment for permit can include both requests that the Dillings are required to change; the change of condition #8
and the change in point of diversion location.

The permit includes two points of diversion in the NEANW.

However, my findings indicate that there is only one point of diversion in the NEXANW? of Section 7 and the other point
of diversion is located within the NW%SEX%NW? of Section 7. Please confirm my findings and include this change on the
amendment form.

Please let me know if you have any questions and have a great day.

Cherie Palmer, Sr. Water Resource Agent
Idaho Dept of Water Resources

Wadter Allocation Bureouw

322 E. Front Street (Front St. & Brondway Ave)
Mo PO BOX 83720

Boise, ID 83720-0098

email; cherie;palmer@idwr.idaho.gov
phone: (208) 287 -4944

fos (208) 287-6700

From: Jeannine Bounds [mailto:jeannineb@cmd-law.com]
Sent: Thursday, November 01, 2012 1:20 PM

To: Palmer, Cherie

Cc: Tod Geid|

Subject: Dilings Water Permit Amendment

Dear Cherie:

Would it be possible for you to send us a copy of the original application filed by the Dillings? We are working on the
Application for Amendment of a Permit and will email it to you for review before we file it. We are also working on
obtaining the documentation regarding the storage tanks. Thank you for your assistance in this matter.

Jeannine L. Boundo

Legal Assistant

Creason, Moore, Dokken & Geidl PLLC
1219 Idaho Street

P.O. Drawer 835, Lewiston, ID 83501

Phone 208-743-1516
Fax 208-746-2231

This email message may contain information that is privileged and/or confidential. The information contained in this
email message is intended only for the use of the person to whom it is addressed. If the reader of this message is not (1)
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Palmer, Cherie

From: Tod Geidl [TodG@cmd-law.com]

Sent: Tuesday, September 25, 2012 1:38 PM
To: Palmer, Cherie

Ce: Jeannine Bounds

Subject: Jim & Ella Dilling Water Permit Amendment
Hi Cherie,

Thank you for speaking with me today. | will meet with Dillings next week to find out if they want to file an amendment
to the original water permit to remove the restriction on irrigation from the new well. If you could put things on hold in
the meantime, | would appreciate it.

In answer to your question from today, it is my understanding the two storage tanks are connected. Assuming Dillings
want to file for an amendment to the permit, | will get you the schematics showing that. Thank you for your assistance.

Tod D. Geidl

Creason, Moore, Dokken & Geidl PLLC
1219 ldaho Street

P.O. Drawer 835, Lewiston, ID 83501

Phone 208-743-1516
Fax 208-746-2231

This email message may contain information that is privileged and/or confidential. The information contained
in this email message is intended only for the use of the person to whom it is addressed. If the reader of this
message is not (1) the intended recipient or (2) the employee or agent responsible to deliver it to the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please immediately notify us by telephone at 208-
743-1516, and destroy the original message. Thank you.



