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Fiela t:xamin ation Report for 85-15685 

STATE OF IDAHO 

DEPARTMENT OF WATER RESOURCES 

BENEFICIAL USE FIELD REPORT 

A. GENERAL INFORMATION 

1. Current Owner: JAMES R DILLING And/Or (deceased 10/2018) 
ELLA DILLING 
21349 ARROW RIM LN 
JULIAETTA ID 83535 
(208)843-2734 

2. Accompanied by: James Dilling and Tod Geidl (atty) 

Phone No: same as above 

3. SOURCE 

GROUND WATER 

B. OVERLAP REVIEW 

1. Other water rights with the same place of use: None 

Permit No: 85-15685 
(need to re-number to basin 86) 

Exam Date: 9/6/2012 

2. Other water rights with the same point of diversion: 86-11971-well in Lot 10 aka Quillens (Well #1) 

C. DIVERSION AND DELIVERY SYSTEM 

1. LOCATION OF POINTCSl OF DIVERSION: In NEZ PERCE COUNTY 

GROUND WATER SE1/4NW1/4 Sec. 7, Twp 36N, Rge 03W, B.M. (46.481103, -116.761602) 

GROUND WATER L 10 NE1/4NW1/4 Sec. 7, Twp 36N, Rge 03W, B.M. (46.484003, -116.76118) 

Method of Determination: GPS 

2. 

PLACE OF USE: IRRIGATION, STOCKWATER AND DOMESTIC 
Twp Rge Sec I NE I NW I SW I SE I 

1NElNWlSW!SE!NE!NW!SW!SE!NE!NW1SW!SE!NE!NW!SW!SE!Totals 
36N 03W 7 I I 4 I I I 4.0 

I I L 10 I I I 

Total Acres: 4 

Method of Determination: Field visit, aerial imagery, and permit holder statement 

3. _x_ Delivery System Diagram Attached (required). Indicate all major components and distances between 

components. Indicate weir size/pipe as applicable. 

_x_ Map Attached Showing Location(s) of point(s) of diversion and place(s) of use (required). Scale must be 

1 :24,000 or greater. 

_x_ Aerial Photo Attached (required for irrigation of 1 O+ acres). 

_x_ Photo of Diversion and System Attached 

4. 

Well or Diversion 
ID No." Motor Make .!:II! Motor Serial No. Pump Make 

Pump Serial No. or Discharge 
Size 

A0017544-well located on Dilling's property (Well #2) 3 horsepower Serves irrigation purposes 
primarily according to Dilling 

AOO 17566-well located on Quillen's property (Well #1) 5 horsepower Serves domestic purposes 
primarily according to Dilling 
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D. FLOW MEASUREMENTS 

1. 

Measurement 
Equipment ~ Model No. Serial No. Calib. Date 

Pressure gage 

2. Measurements: 
I obtained a pressure measurement at the standpipe that is connected to the well located at Well #2 of 20 
psi. I was not able to obtain a physical measurement because the storage tanks were already full during 
my visit, the system configuration is complicated and the permit holder was not positive of the location of 
incoming water at the time of the visit. 

E. FLOW CALCULATIONS __ Additional Computation Sheets Attached 

Measured Method: 

1 ). Stated diversion rate from the installer 

Ed Shafer or TPM Water System, Inc. who has knowledge of the system (his dad installed the system) 
estimated the well capacities at 7-10 gpm for Well #1 and 20 gpm for Well #2. For both wells, Mr. Shafer 
states that the total capacity is -30 gpm or 0.07 cfs. 

2). Horsepower equation calculation: 

Well#1 

Horsepower = 5 

Depth to water= per the well driller's report the perforations begin at 556' 

Pressure = the water is open discharged at the top of the storage tank, the elevation change between the 
water well and the storage tank is 91' 

8.8 x 5 x 0.7 I 556 + 91' = 30.8/647 = 0.047 cfs or 0.05 

Well#2 

Horsepower = 3 hp 

Depth to water = estimated at 490 per the well driller's report 

Pressure = 20 psi was measured at Well #1. I found the elevation from the well and the storage tank is 
22': 

8.8 x 3 x 0.7 I 490 + 22+ (2.31x20) = 18.48/558.2 = 0.03 

The diversion rate for both wells is estimated at 0.08 cfs or 36 gpm 

3). To confirm condition #8-calculations based on sprinklers and information about the irrigation 
system. 

Irrigation of 4.5 acres total-including lawn (system is set up to irrigate 3 zones at different time at 1.5 
acres each) 

Observed 5/32 Rain birds @ -40psi but the system consist of other sized nozzles, sprinkler types and 
pressures so I'll estimate a conservative average of a 3 gpm output over the system. 12 sprinklers make 
up each zone, 12 x 3 = 36 gpm demand per zone. 

Zone A 

2500 gallons total (2500 gallons storage tank dedicated for irrigation purposes) 

-4340 for irrigation (4320 gallons for 120 minutes plus 20 gallons total for drip line) 

+2430 gallons (13.5 gpm from Well #2 over 180 min. {60 min. recovery+ 120 min. sprinkler run time}) 

590 gallons in the storage tank when Zone B begins 
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Zone B 

590 gallons to start with 

-4320 gallons for irrigation (cycle runs for 120 minutes at 36 gpm) 

+2835 gallons (13,5 gpm over 210 min.{90 min, recovery+ 120 min. while sprinkler are running}) 

-895 gallon deficit in storage tank when Zone C begins 

ZoneC 

-895 gallons to start with 

-3240 gallons for irrigation (cycle runs for 90 minutes at 36 gpm) 

Conclusion: Well #2 is incapable of keeping up with the irrigation schedule using the estimated diversion 

rate of 13.5 gpm input and an estimation of 36 gpm output to the irrigation system. Storage water from 

Well #1 must be contributing to the irrigation use when at least the last zone is running. Note however 

that the permit holder has not irrigated any of the 4 acres since the proof due submittal so it appears that 

they've come into compliance with this condition. 

F. VOLUME CALCULATIONS 

1. Volume Calculations for Irrigation: 

V =(Acres Irrigated) x (Irrigation Requirement)= 4.0 acres X 4 af = 16 afa 
IR 

V =[Diversion Rate (cfs)] x (Days in Irrigation season) x 1.9835 = 0.08 cfs x 294 x 1.9835 = 46.7 afa 
DR 

V =Smaller of V and V = 16 AFA 
IR DR 

2. Volume Calculations for Other Uses: Domestic use for 2 homes= 2.4 AF (includes Yz acre irrig./home) 

Stockwater-4 alpacas x 2 gpd = >0.1 af (round to minimum volume) 

G. NARRATIVE/REMARKS/COMMENTS 
When the permit holder developed the water system, the permit holder's daughter owned the house now 
owned by the Quillens. It appears that the water system was installed many years ago but did not come 
into question until the Quillens were experiencing problems with their water quality; when Well #1 was 
used for irrigation purposes by the permit holder, Quillens' domestic water became sulfuric. There is a 
water user's agreement between the two parties that states that both wells can be used by both parcels 
for domestic, agricultural, livestock, and irrigation purposes but also says that Dilling will use Well #2 for 
irrigation purposes and domestic purposes from Well #1. Quillens challenged the agreement in a lawsuit 
stating that the permit holder was not authorized to use water for irrigation purposes and the Dillings 
should not be able to use the well on their property (Well #1) for irrigation. The judge found that the 
agreement can be upheld based on the domestic exemption in 42-111. Now I wonder if the agreement is 
only enforceable if the irrigated area is at Yz acre at the most. Either way that is a civil matter. IDWR did 
place a condition on the permit saying Well #1 is for domestic purposes only, however. ~ . S ~ 'S~ 'M.JNJ..." ~ 

The permit holder developed the system for two homes using two wells and two storage tanks that a~ ~ 
located near his house. Well #2 is set-up to discharge into a storage tank (known as the irrigation tank) 
and is primarily used for irrigation purposes. Water discharging from Well #2 can be routed directly to the 
permit holder's home if necessary. 
Well #1 discharges into a storage tank (known as the domestic tank) for use in the permit holder's home. 
Note that the Quillen's used to receive their domestic water from the domestic storage tank as well but 
had the system modified so they can bypass the storage tank and have their domestic water directly 
delivered to their home from Well #1. Note that Well #1 is still connected to the storage system on 
Dilling's property. Overflow from the domestic tank can be discharged into the irrigation tank via a one­
way pipe. 
The permit holder could not describe how the system exactly works and how it's operated other than a 
few tidbits in the above statements. An effort was made to contact the installer and he didn't have a lot to 
add. In summary, my findings are that Well #1 and Well #2 can physically be used for irrigation and 
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domestic purposes. 

Note that the Quillen's home remained on this license even though the Quillens do not use any water 
from Well #2 but can use it as a back-up source. 

Permit Timeline 

9/12/2003: Water use and maintenance agreement was signed 
12/15/2005: Notice of violation letter sent to the permit holder 
7/5/2006: Department received notice of late claim for Quillens (86-11971) 
7/14/2006: Cease and desist letter sent to the permit holder from Dept to stop irrigating 
7/24/2006: Received well upgrade fees for both wells in addition to the application fee 
7/25/2006: Application for permit received at the Department 
5/25/2007: Permit issued w/ condition not allowing the use of Well #2 for irrigation purposes 
8/3/2007: Complaint filed by the Quillens against the permit holder 
9/28/2007: Decree issued for 86-11971 for 2 homes and 1 well 
4/28/2008: Proof of beneficial use filed 
7/12/2010: Plaintiffs motion for summary judgment is denied 
1/16/2011: Arbitration award (not specific to water distribution) 
3/1/2011: Order confirming arbitration and Order of dismissal based on stipulation 
9/6/2012: Field examination conducted 
11/28/2012: Application for amendment of permit received at the Department 

Have conditions of permit approval been met? _x_Yes __ No 

The permit holder submitted an Amendment Application asking IDWR to remove condition #8 that states 
that Well #1 can only be used for domestic purposes. It is difficult to determine if this condition has been 
met during the development period. There have been no complaints made to IDWR from the Quillens 
other than the initial complaint. Further, the permit holder asserts that they haven't irrigated any of the 4 
acres since the BU submittal because of their neighbors complaint. I recommend that the license be 
issued as below and IDWR approve the Application for Amendment asking IDWR to remove condition #8 
since it is not a condition that is jurisdictional for IDWR and should be administered via the well 
agreement between Dillings and Quillens (new owner is Teare). 

H. RECOMMENDATIONS 

1. Recommended Amounts 

BENEFICIAL USE PERIOD OF USE DIVERSION RATE 

DOMESTIC 01/01 to 12/31 0.080 CFS 

IRRIGATION 02/15 to 11/30 0.080 CFS 

STOCKWATER 01/01 to 12/31 0.020 CFS 

Totals: 0.080 CFS 

2. Recommended Amendments 

_x_Change P.O. as reflected above _x_Other (remove/modify condition #8) 

ANNUAL VOLUME 

2.4 AFA 

16.0 AFA 

0.1 AFA 

18.50 AFA 

I. AUTHENTICATION (\0 DQ I /, 
Field Examiner's Name_\;~!Wll-'Qi!l!o""l)J""'' ...... , -1\+-"''"""J...,,j ...,..pwlt.,./\_...,\l ______ Date P-,J £J µ '3 
Reviewer _____________________ Date __________ _ 

Attachments: 

Photos 

Storage Tank System Diagram 

Irrigation System Diagram 

Statement from installer 
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Picture 1 

Site Identification/Details: 

Well #1 (Quillens Property) 

Date Taken: 9/6/12 
~~~~~~~~~~~~~ 

GPS Location or other Location Information: 
See Report 

Comments: 
This well feeds into the "domestic" storage tank 

• and also direct feeds into the Quillens. 

Picture 2 

GPS Location or other Location Information: 
See report. 

Comments: 

This well feeds directly to the Dilling property or 

goes into the "irrigation" storage tank. 



• 

Picture 3 

Site Identification/Details: 
Inside the storage tank shed. 

Date Taken: 9/6/2012 
~~~~~~~~~~~~~ 

GPS Location or other Location Information: 
Near the Dilling property. 

Comments: 

This photos shows the pipeline coming in from 

Well #1 into the storage tank. Also shown is the 

distribution line that goes to the Dillings and 

Quillens for domestic purposes . 

Picture 4 

Site Identification/Details: 
Irrigation schedule 

Date Taken: 9/6/2012 
~~~~~~~~~~~~~ 

GPS Location or other Location Information: 
Wall inside the storage tank shed. 

Comments: 



Picture 5 

Site Identification/Details: 
Irrigated area at the Dillings. 

Date Taken: 9/6/2012 
~~~~~~~~~~~~~ 

GPS Location or other Location Information: 

Photo taken facing north with the home behind 

and to the right. 

Comments: 
This is part of the lawn. 

Picture 6 

Site Identification/Details: 
Photos shows fencing around the pasture for 

animals and sprinkler. 

Date Taken: 9/6/2012 
~~~~~~~~~~~~~ 

J&IWilll~ GPS Location or other Location Information: 
Photo taken looking SEasterly. At the most 

eastern piece of Dillings property. 

Comments: 





--
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Dec 27 2012 15:52 TPM Water ~ Jins 208-746·5600 

· QJ TPM Water Systems, Inc .c::.• 
.;.- 1223 Bunell Avenue 

CJ.. · Lewiston, ID 83501 . 
~ 208-746-0500 FAX: 208-746..SSOO 

TPMWASl94409 

Jim & EUa Dilling 
21349 Arrow Rim lane 
Juliaetta, ID 83535 

12127/2012 

Re: Well qperation 

#1 well is up n~ar the house. 

,-----., 
page 1 ) 

This well has a standard pressure tank and controls etc installed on ·it, It feeds outside hose 
bibs. and can be tumed to the house in an emergency (i.e. Well #2 becoming non-operational). 

This well can be feed either manually into the reservoir tanks that are part of the '#2 well 
system (which then is pumped into the house} or bypassing the reservoirs, feed directly into 
the··ffl>use pressure line (in case the booster pump attached to the reservoir is not working). 

When turned to go into the reservoirs, this line feeds into the top of the reservoir with -8" air 
gap above high water level. 
wnen fed thru the pressure line, there ls a double check valve on both systems to prevent 
water from feeding 'backwards' to normal flow. 

Ed Shafer 
TPM Water Systems 



Palmer, Cherie 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Dear Cherie: 

Jeannine Bounds [jeannineb@cmd-law.com] 
Thursday, January 10, 2013 4:51 PM 
Palmer, Cherie 
Dillings 
Stipulaton to Confirm Aribtration Award .pdf 

Please let us know if you require anything else. The Arbitration Award is the same as the one attached to the Order 
Confirmation Arbitration Award Tod sent you previously. 

~L.'8~ 
Legal Assistant 
Creason, Moore, Dokken & Geidl PLLC 
1219 Idaho Street 
P.O. Drawer 835, Lewiston, ID 83501 

Phone 208-743-1516 
Fax 208-746-2231 

This email message may contain information that is privileged and/or confidential. The information contained in this 
email message is intended only for the use of the person to whom it is addressed. If the reader of this message is not (1) 
the intended recipient or (2) the employee or agent responsible to deliver it to the intended recipient, you are hereby 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received 
this communication in error, please immediately notify us by telephone at 208-743-1516, and destroy the original 
message. Thank you. 
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W. Jeremy Carr 
Idaho State Bar No. 6827 
CLARK and FEENEY 
Attorneys for Plaintiffs 
The Train Station, Suite 201 
13th and Main Streets 
P. 0 . Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208)743-9516 

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUN'J'Y OF NEZ PERCE 

RAYMOND and JULIE QUILLEN, 
husband and wife, 

Plaintiffs, 

V. 

JAMES and ELLA DILLING, 
husband and wife, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV 07-01652 

STIPULATION TO CONFIRM 
ARBITRATION AW ARD 

COME NOW Raymond Quillen and Julie Quillen, by an~ through their attorney ofrecord, 

W. Jeremy Carr of the law firm of Clark and Feeney, and James Dilling and Ella Dilling, by and 

through their attorney of record, Tod D. Geidl of the law firm of Creason, Moore, Dokken & Geidl, 

and stipulate and agree for entry of an Order confirming the Arbitration Award issued by Arbitrator, 

.George Reinhardt, dated January 6, 2011, a true and correct copy of which is attached hereto as 

Exhibit "A" and incorporated herein by reference. 

DATEDthis ¢611.dayof £,X.4m~ ,2011. 

~l!T~~~ 
W. Jeremy caI/, a member of the firm. Tod D.""Gadi 
Attorney for Plaintiffs Attorney for Defendants. 

STIPULATION TO CONFIRM 
ARBITRATION AW ARD - I LAW OFFICES OF 

CLARK AND FEENEY. LLP 
L..EWISTON, IOAHO 831501 



CREASON, MOORE, DOKKEN & GEIUL, PLLC 
LAWYERS 

·" , ' 

THEODORE 0. CREASON* 
CHRISTOPHER J. MOORE* 
DA YID E. DOKKEN* 
TOD D. GEIDL* 

SAMUEL T. CREASON* 

•ADMITTED IN IDAHO AND WASHINGTON 

1219 IDAHO STREET 
P.O. DRAWER 835 

LEWISTON, IDAHO 83501 
www.cmd-law.com 

November 26, 2012 

Cherie Palmer, Sr. Water Resource Agent 
Idaho Dept of Water Resources 
Water Allocation Bureau 
P.O. BOX 83720 
Boise, ID 83 720-0098 

Re: Permit 85-15685 

Dear Ms. Palmer: 

DANIEL W. O'CONNELL 
(1928-1988) 

MARCUS J. WARE 
(1904-1996) 

(208) 743-1516 
FAX (208) 746-2231 

Email: cmd@cmd-law.com 

RECEIVED 

NOV 2 8 2012 
DEPARTMEf\JT OF 

WATER Fl:=SOURCES 

Enclosed please find the Application for Amendment of a Permit along with a check in the 
amount of $100.00 for the associated fee. 

Thank you for your assistance in this matter. 

jlb 
Enclosure 
Cc: James and Ella Dilling 

Very truly yours, 

CREASON, MOORE, DOKKEN & GEIDL, PLLC 



IN THE DISTRICT COURT OF THE SECOND .JUDICIAL DISTRICT OF THE 
STATE O:tf Il),AIIO, IN A;ND FOR 'rn:E COUNTY OF NEZPERCE 

) RAYMOND and JULIE QUILLEN, 
husband and wife, . ) 

) CASE NO. CV 2007-01652 
Plaintiffs, ) 

) MEMORANDUM OPINION 
v. ) AND ORDER ON PLAINTIFFS' 

) MOTIONFORSUl\.fMA.RY 
······· ·· -- -JAMES ·and ELLA DILLING husband 

' ' 
) .:. -JUDGMENT-

and wife, ) 
) 

Defendants. ) 

This m_i:"t!~r came before the Court on the Plaintiffs' Motion for Summary 

Judgment, filed on February 10, 20 I 0. The Plaintiffs were represented by William 

Jeremy Carr, of the firm Clark and Feeney. The Defendants were represented by Tod 

Geidl, of the firm Creason, Moore, Dokken & Geidl. The Court heard oral argument on 

this matter on April 6, '2010.1 The Court, having heard the arguinent of counsel and 

being fully advised in the matter, hereby renders its decision. 

1 The Courtheard argument on the Plaintiffs' motion for summary judgme~t"at the April 6, 2010 hearing; 
however, the Court declined to rule on the issue at that time due to the procedural posture of the case. The 
Court instead rechfltacterized the Plamtiffs' motion as a motion to withdraw Countl of the Complaint, 
which was granted by the Court. After sidebar with Court and counsel, all parties agreed that it was 
appropriate for the Defendants to-file -and Answer and Counterclaim in the action, followed. by and A:JJ.Swer 
to the Counterclaim filed by the Plaintiffs. Once these matters were filed, the Court then could consid~r the 
Plaintiffs' motion for si.unmary judgment fully submitted to the C9art. Because the matter was fµIly argued 
on April 6', 20 I 0, there was no need to schedule argument at a later date: 
MEMORANDUM OPINION AND ORDER 1 
ON PLAilITJFFS' MOTION TO WITHbRA W 
COUNT ONE OF THE COl'APLAINT 



BACKGROUND. . 

This lawsuit was initiated by the Quillens on August 3, 2007, nearly four years . . 

after they purchased property 'from their neighbors, the Dillings, in September, 2003. See 

Affidavit of Raymond Quillen; Affidavit of James Dilling Re: Defendants ' Response to 

P laintiffi 'Motion for Summary Judgment. The Dillings originally owned ihe entire 

parcel of property prior to selling approximately five acres to the Quillens. Id. At the 

time of conveyance, an integrated water system was in place to distribute wat~r _to. both 

parcels. Each party has a well located upon their property, and the wells on both parcels 

supply "domestic, livestock~ agricultural, and inigatiqn water" to both parcels. Affidavit 

of Raymond Quillen, Exhibit C (hereinafter "Water Use and Maintenance Agreemenf'). 

The parties entered into a Water Use and Maintenance Agreement at the time of 

conveyance, for purposes ?f defining the parties' rights with respect to the use, operation, 

and maintenance of the wells. At the time the parties entered into the Water Use and 

Maintenance Agreei:;nent, neither party ha.4 applied for or received a water permit from 

the Sate ofidaho. Affidavit of Raymond Quillen. 

Procedurally, the Plaintiffs initially sought a breach of contract claim with regard 

to 'the Water Use and Maintenance Agreement; however, this claim was witlidrawn. As a 

result, the Defendants :filed an Answer and Counterclaim in this matter, seeking to 

enforce the Water Use and Maintenance Agreement entered into by the parties with 

respect to the operation of the wells on the parties' respective properties. Currently 

before the Court is the Plaintiffs' Motion for Summary Judgment, which argues the 

Wat.er Use and Maintenance Agreement is an illegal contract, therefore it is void and 

MEMORANDUM OPINION AND ORDER 2 
ON PLAlNTIFFS' MOTION TO WITHDRAW 
COUNT ONE OF THE COMPLAINT 

.· 



,-.,.., .. :;. , I 

unenforceable as a matter oflaw .. . See.Elaintiffe, .'.Motfonfo.r Summ.a.ry Ji;dgrnerzf, jj.l.e¢ .. . 

February 10, 2010. 

S~Y JUDGMENT STANDARD 
J 

Summary judgment should be granted where there is no genuine issue as to any 
' . 

material: fact, and the moving party is entitled to judgment as a watter of law. I.RC.P. 

56(c). In determining :wheth~r ~l.l.q)...[p.ary judgment is appropria~e, the coµrt must construe 

the ple.adings, depositions, adro1ssions, and affidavits in a light.most favor{l.ble .to the. 
- ' • • • - 4 ,· 4 • 

non.moving party. Conway v. Sonntag,' 141Idaho·I44,146, 106 P.3d 470, 472 (2005); 

citing Injanger v. City ojSalmon, 137 Jd$o 4S, 44 P.3d llOO (2002). 

When. a motion for summary judgment is "supported by a particularized affidavit, 

the opposing party may not rest upon bare allegations or denials in his pleadings," but 

must set forth "specific facts" showing a genuine issue. I.R.C.P. 56(e); Ve-rbillis v. . 

Dependable Appliance Co., 107 Idaho 335, 337, ·689 P.2~-227, 229 (Ct. App. 1984). A 

"mere scintilla" ofevidep.ce or only a ",slight doubt" as to the facts is insufficie.nt to 

.. 
withstap.d summary judgment. Corbridge v. Clark Equipment Co., 112 Idaho 85, 87, 730 

P.2d 1005, 1007 (1986), citz~ng Snake Rtver Equ_ip. Co. v. Christensen, 107 Idaho 541, 

691P.2d787 (Ct App. 1984); see also Jenkins v. Boise Cascade Corp:, 141Idaho233, 

238, 108 P.3d 380, 385 (2005). 

· . Finally, the initial burden of establishing the absence of a genuine issue of 

material fact is on the moving party, and once this burden is met, it is incumbent upon the 

non-movfug party to establish an issue of fact regarding that element. Yoakum v. 

Hartford Fire Ins. <;:o., 129 Idaho 171, 923 P.2d 416 (1996). 

lY.IEMORANDUM OPINION AND ORDER 3 
ON PLAINT.IFFS' MOllON TO WITHDRAW 
COUNT ONE OF THE COMPLAINT 



{ 

. .ANALYSIS 

The Plain#ffs argµe that the Water U:se and Maintenance Agreement is an illegal 

contract, thus, as a matter of law the .agreement is void and urienforceable. When the 

parties entered mto the Water Use and Maintenance Agreement, neither party had a water 

permit which allowed them to use the .groiln9.water :from their wells for "domestic, 

livestock, agricµltural, a.Ild irrigation purposes for Parcel A and B." ~davit of Raymond 

Quillen, at 3. 

LC. § 42-226 declares in pertinent part that "[a]ll ground waters in this state are 

declared to be. the property of the state, .whos.e duty it shall be to supervis.e their 

appropriation and allotment to those diverting the same for beneficial use." LC. § 42-229 

sets. forth the methods of appropriation of ground water, and requires in most instaJ}ces 
... .. 

that a permit be obtained. 

The right to the.use of ground water of this state may be acquired only by 
appr9priation. Such appropriation may be perfected by means of the 
application p~nilit:and licei;is.e proceP,ure as provic;led in this ~ct; proYi~d, 
however, that in the event an appropriation has been commenced1>y 
diversion and application to beneficial use prior to the effective date of 
this act it may be perfected under such mefuod of appropriation. All · 
proceedings commeneed prior to· the effective date of this act for the 
acquisition of rights to the use of ground water under the pr9visions of 
sections 42-201-42-225, Idaho Code, may be completed under tlie 
provisions of said sections and rights to the use of ground water may be 
thereby acquired. But the administration of all rights to the use of ground 
water, whenever or however acquired or to be acquire~ shill, unless 
specifically excepted herefrom, be governed by the provisions of this act. 

1.C. § 42-229. While permits are generally required for water appropriation in this state, 

I.C. § 42-227 specifically e~empts the use of wells for domes~c purposes from the permit 

requirement. 

The excavation and opening of wells and the withdrawql ·of water 
therefrom fo~ do~estic purposes shall not be subject to the permit 

MEMORANDUlv.f OPINION AND ORDER 4 
ON PLAINTIFFS' MOTION TO WIT.HD RAW 
COUNT ONE OF THE COMPLAINT 



requirement.under section.-42:.229,.Jd&lio. Code;.provi_ding<~.UG.h. w~.Us and, 
.withdtawal devices are subject to inspection by the dep~ent of water 
resources and the department of environmental quality and providiI;1g 
further that the d.rin.illg of 'such wells shall be. subject to the licensing 
provisions of section 42-23 8, Idaho Code. Rights to ground water for such 
domestic purposes may be acquired by withdrawal and use. 

I.C. § 42-227. "Domestic purposes" is statutorily defined at LC.§ 42-111: 

(1) For purposes of sections 42-221, 42-227, 42-230, 42-235, 42-237a, 42-
242, 42-24.3 and 42-1_401A, Idaho Code, the _Qhrase "domestic pw-poses" 

· or "domestic uses"·means: · . 
(a) The us.e of.water for homes,, organization c~ps, pl!blic . 
campgrounds, livestock and for any other purpose in. conriection 

·therewith, including irrigation of_up to one-half ( 1/2) acre ofiand, if the 
total use is not in excess of thirteen thousand (13,000) gallons per day, 
or 

(b) Any other uses, if the total use dbes not exceed a diversion rate of 
four one-hundred.tbs (0.04) cubic feet per second and a diver.µon volume 
of twenty-five hundred (2~5 00} gall011s per day. 

(2) For purposes of the sections listed in subsection (1) of this section, 
domestiqmrposes or domestic uses shill not include water for multiple 
ownership subdivisions, mobile home parks, or commercial or business 
establish.rnents, unless the use meets the diversion rate and volume 
limitations set forth in .subsection (1 )(b) of this sectioD;-

I.C. § 42-111. 

·-
In the present case, the Water Use and Maintenance Agreement is not in violation 

ofidaho law based upon the parties agreement to share the water from both wells. The 

. . 
uses of the water system fit within the broad definition of "domestic purposes" fill set · 

forth in I. C. § 42-111. 

'.fhe Plaintiffs correctly ass.ert that illegal contracts are looked upon with disfavor 

.in Idaho. When the consideration for a contract explicitly violates a statute, the contract 

is illegal and will not be enforced by the court. 

Idaho has long disallowed judicial aid to either.party to an illegal contract. 
McShan.e v. Quillin, 47 Idaho 542, 547, 277 P.. 554, 559 (1929) ("No 
principle in law ... is better settled than that whic~ with 'certain 
exceptiot?-S, refuses redress to either party to an illegal contract."). An 
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. .. . illegaLc.ontractis,on~ .thab:ests~on..:tliegaJ:,QP..~iQ,e;mtioo.$,Q.~fatll!.g, 9.f.AAY. . . .. . . 
acr or forbearance V-z:hlch ~ gqµtrary to lavy .or pl+bJic pqµcy·. Q_~irirzg v: 
Quiring 130 Iif.aho· S.60; 5~$/9~· P.2d 695, 701' (199.7): Generally, V1he;o. 
the consjderatlonfor a: c.orrtract:'_(}Xpli.crtly ·v~olates a statt,rte, tlie contract is 
illegal and· unenforceable. B'arry v. Pac .. W.: Coitstr., Inc., 140 Idaho 827, 
832, 10~ PJd 4401 445 (2004). In most' cases, the court will leave the 
parties to an illegal c0ntract as it finds them. Id 

Farrell v. Whiteman, 146 Idaho 604, 609, 200 P.3d 1153, 1158 (2009). However, courts 

narrowly construe statutory Rrohi.bitions~ when consideri:rJ.g whether a contract is illegal. 
. . ···. . .. .... .. - '· ·~ . . . : ... : _ ·;-' ·' . ·.. . ,. ' .· 

Since ·the cons.equence.s . of a CQllJi ®,ding. a.. Qpntr~ct to b_\! ill_eg?] .ar~ har.sh, 
only fuose' cont'iae~·: .wh~~il-.~vp,Iye ·~o~Cferatioii tliafis expressly . 
prohibited by the relevf1D.t prohibitory' statute are void. See Miller v. 
Haller, 129 Idaho 345,'352, 924P.2d 607, 614 (1996) (holding that a 
referral., agr~ement.dld.not. yiol~te a ~tatut~.w.ohlbiti:ng .. agreelile~ts tq share 
foes .in excliange-Toltriefilcartefemilli l5ec~11se it did not invoiv.e·s~g o~ 
splitting fees, whi9h was tli~ activity expressly barred by the. statute); 
Johnson v. Delane, 77-Idab.o 172, f77,"290 P.2d 213, 216 (1955) (holding 
that engineer's actions were not "practicing professional engineering in 
this state" because- the services ·~ere performed in Washington). Such- .. :-.... :. 
statutes must be narrowly construed, and only those contracts ;violating 
express provisions thereof will be deemed illegal. 

id. at 609, 200 P.3d at 1158. 

The Water Use and 'Mainteni:i:hce. Agreement. do.~s not involve consideratipri:that 

is expressly prohibited by the statutes which address the use of groundwater in the State 

of Idaho. The statutes in question allow the use of groundwater for domestic purposes, 

without the requirement of a permit. Consequently, the Court finds that the Water Use 

and Maintenance Agreement is not an illegal contract. 

Moreover; according to the Water Use and Maintenance Agreement, "the . . . 

provisions ofldaho Code Section 7-901 et seq, shall apply to.the arbitration· 

proceedings." Water Use and Maintenance Agreement, at'4. LC. § 7-901 states, "A 

·written agreement to submit any existing controversy to .arbitration or a provision in a . . . 

written contract to submit to. arbitration any controversy thereafter arising between the 
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parties is valid, enforceabie and .irrevocable~ save.upon such grounds as.exist at law or. in . 

equity for th.e revocation of any contract." Having determined that the contract in 

question is not an illegal, contract, the provisions of the Uniform Arbitration Act, I.C. §§ 

7-901-7-922, are applicable in the case at~d. 

·coNCLUSION 

The parties to the laws-Wt at hand ::ir.e neighbors. The parties entered into a Water 

Use-andMaintenan:ce. Agreement at.the time the Defendants sold.property. to the . 

Plaintiffs, for purposes of effectuating the use of both wells for each party's water use . . 

needs. The Plaintiffs are seeking summary judgment, arguing the Water.Use and 

Maintenance Agreement is an illegal contract that cannot be enforced. Based upon the 

_ ...... _ .· domestic purposes exceptio~ ~~ch allo~~ ~~ .~e ~f ~round water .without a pe~t~~e . 

Plaintiffs' motion for summary judgment is denied. 

ORDER 

The Plaintiffs' Motion for Summary Judgµient is hereby DENIED. 

IT IS SO ORDERED. 
. '0- . -

Dated this I 2 day of July 2010. 

.· ~g_d D 
C ~KERRICK- District Judge 

' . 
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CERTIFICATE OF :tvfAILING 

I hereby certify.that a ~e copy of the foregoing MEMORANDUM OPINION AND ORDER ON 
PLAJN'DFFS' MOTION FOR SUJvrMARY WDGlVIBNT was: 

__ faxed this _ _ day of July, 2010,.or 

~hand deliv~red via court ~asket thlJ '3f~day of July, 2010, or 

_·._. _· _.·~ailed, postage prepaid, .by' the ~d~;signed at LeWiSton; Idaho, this __ day of Jilly, 
2010,to: . . ... · · · 

W. Jeremy Carr 
Clark and Feeney 
P. Q,. 'Qrawer- 285 
LeW1sfon, ID 83501 

Tod D. Geidl 
Crea!ion, Moore, Dokken & Geidl 
P.O. Drawer 835 
Lewiston, ID 83501 
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STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

APPLICATION FOR PERMIT 

85-JSLo85 

RECEJVeo 

JUL 2 5 2DD6 
To approprialll the public wawra of the State of Idaho I DWA!North 

1. Name of Applicant James R. pi l H :ng- & Ella Dilling Phone( 208) 843-2734 
Mailingaddress 21349 Arrow Rim Ln, Juliaetta, Idaho ,83535 

2. Source of waier suppiy Ground water which is a tributary of __ n~/.:;;a:-. _ ___ _ 
3. Location of point of diversion is Township36N Range 3W Sec. 7 inthetiE;:::" _____ Y., 

.._.j\f ev., NW Y., Govt. Lot =Wee t ( D , B.M., _N.,...e"'z__.P:-oe~r~c.s::e'-~----County; 
additional points of diversion if any: -'X-"'-_,.,4-;i:;::: ___________ ___ ___ __ _ 
4. Water will b& used fQf the folloWlng oumoses: , 

1 o.:J- f A'I' n c.. oJJ > ~n t:."' v n t)..f is n/_go 
Amolinl~ cfs for 1 r t igati on 

{m~ Per .-.num) 
purposes from ..fl+:.-121 to 4~31'(both daies inclusive} 

" 0 oB Amount . 0. S· -cfs fo.r domestic purposes from 01 - 01 lo 
1.e.l' --r~e. • ' _ --{c(tor.~· t*·ennurn) _ . 

1. .. 'H .. ;;. r.6ioivr AmotiJit~cfs . for . stock waterin9'11rposes·from 01-01 to 
(eta or ao.toec per eNlom) 

1 2- 31 (both dates inclusive) 

1 2- 3 i (both dates inclusive) 

Amount for . purposes from to. ___ (bolh dates inclusive) 
(de 0r acre-feat per annum} 

Amouni for-------~- purposes from ___ .to. ___ (oolh dates inclusive) 
(cf• or aaV-fellt pier aMom) 

Amount for ___ _ _____ purpo&es from to.~ __ (both dates inclusive) 
(dlor""'9--P"'"'""'""'l ft-r> \.G-· w ~ .. n ~)<>;)'\ 

LAi( O.:J;C and/or(b) _ ______ _ 5. Total quantity to be appropnated is (a) 
oubie '1!et per aacond acre file! per annum 

6. Proposed diverting works; 

a. Desciibe type and size of devic;es used to divert water from thesouroe wel 1 w/ electric pump. 

b. Height of storage dam~-'------ feet; active reservoir capac.ity _~1"--______ acre-reet; total 

reservoir capacity aae-feet 

c. Proposed well diameter is 6 inches; proposed depth of well is --=5:...:9;;,,:. 6:,._ _ __ feet 

d. Is ground water wlth a lemperature of greater t.han S5°F being sough1? _ _,n:..:.o:::::..:.•_~~--

e. If welf is already drilled, when? ~11J'1foriltingfirm Uhlenkott Dr~llin9 
Well was drilledfor(wellowner) :r?J~nt DeTray: 0~1fi~'Ver:iift'2o. 7 46453 & 74 614 6 

7. Time required for completion of works and appHcatlon of water to proposed beneflclal use Is complete. I -, 
8. Description of proposed uses (if Irrigation only, go to item 9); I"= · lei" \. (.._ w 1\-li 

£.a}i.Uin 
a. Hydropower; show total riret of head and proposed capacity in kW. --- - - - - -----'------

b. stock.watering; list number and kind of livestock. __,3"-"'"- 4.._:..:Acc:l""p'-"a""'c....,a'"'"s"'----- - --------
c. Municipal; show name of munlcipalily. - - --- - - ---- ----- ------ -
d. Domestic; show number of households, _ _..2._.,,H..,o""u,.._s....,,,e..,h,,.O::.=l,_,,d:o.:s,.__ _ _ ____ _______ _ 

e. Other; describe fully. - --- - ----- --- - --- - -----------



l Description of place of use: 

a. If water is for irrigation, Indicate acreage Jn each subdivision in the tabulation below. 

b. If water is used for olher purposes, place a symbol of the use (e'1(817J,R'e: D fOr Domestic) In lhe corTesponding place or use 
below See instruimons for &'landard symbols \o Y' '1'. c. tD • ""°)... £.,."' :x r- 0 , 

TWP RGE S.EC 
. NE NW '/-' SW SE TOTALS 

NO MW - 1.i "E lllW .. w &£ "" - .... "" NE NW aw GE 

13""1 .lW 7 D 

1-, t::>.1 ·:n .. 'i ..., 1..f> j_ 10 
5 s 

.. 

rotat number of acres to be irrigated ...1..Q. _ _ _ 

10. Desatbe any other water rig'1ts used for the same purposes as descrlbed above. ~N~o!.!n~e~---------:.-

11.a.VJhoownslhe property atlhepointofdfverslon? Dilling, QujJlen & Ridgeway 
b. Who owns the land to be irrl9ated or place of use? Dilling, Quillen . & Ridgeway 
G. Ir tl\e property is o>Nned by a person other than lhe applicant, deSCl'ibe the arrangement enabling the applicant to make 

this fiDng: --------------- --- -------------........ --
12. Remarks: See attacbecl Water Ilse & Maii:itepance Agreement 

13. MAP OF PROPOSED PROJECT REQUIRED - Attach an 6%"x11" map clearly identifying the proposed' point of diversion, 
place of use, section #, township & range. (A pholoc:opy of a USGS 7.5 minute tope>graphic quadrangle map Is pi"eferred.) 

BE IT KNOWN that the 1mdersigned hereby makes this appllcelion for peJ'TT'lil to appropriate lhe public waters of 
the Slate of ldeho es herein set forth. 
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Rlltittn Adcircu: 

~i! R. Bfala 
Mm~ 81•lm & Q;ix .. t.A;. 
:P,ti. BQJ. 446 
l;;mri$QJJ. m s1so1 

• •'ti! 695'?~ 
., iLro7clfN~ECi>lii, ' ... - - -
~~c...&1~E nllE 

OOSB>l2 P1':01 
P/\fl"t 0. W'EUS 

iiECoaDf.R, ffEZ.P(RCt ~ lC 

BY. hrro,M DEPUTY 

WATER USEA.ND ~cEAGRUMCtl° · 

Gnu1tore1 lames ll.· DllliJI: .. Jilil mm.: l!IDd Ella D~. hmband and~ 

Grar:tees: ~nd P. Q~ allinglcmmand .Jiiiie M11ridtldgew..,,, a~wcman 

. ~~ 
THIS AGRE&iENT ml& ad~ bib) tlU$ ~day o~ 2003. by aDd 

betwf-cnJ'.utES R. Dn.LJNG Ilka JIM DILI..ING AND ELLA DO.LING, h1'ISbm4 and wife 

~lftec "'!)JILIN~') and RAYMOND :D. QUJLLEN. a 5iDgbs man AND JULIE MAR1E 

RID<ll:WAY• a siaslo womm ~ "QlliLI.mr) 

WEIBIWA8, QtJJU..EN' bu ~lo plltCbll&O a ~ of~ situated m Nm: 

Peccc County, State otJdaho, iuare paidClllalfy de5aibcd. QD Exhibit A ~fter :rcfiimd tn as 

P~ A) pucnl.ml to ~ l~u: f:! ~ RenHL-mi:a Purobasc m;id. Sm!= ~ dm:d Jcly 10, 

2003; aud 

Wa:ERJ!As, DJLUN'G ts CUl:i'mtly the ovnacr of a~ of real erme ~ ill Nez . 
Perce :Onnty, Smtc oflcbbo. and moru paticulady described OD Bddblt B ~ refuired 

to u Puoel B) attached hmfl!D aD4 iuooi:ponifA=d bBn:iD by Ibis~; aud 

WHBREA.s, ~ _... &ylltem. iuolUdbr,t a 'lllldl M1b • pump driJJied oo. .P.roel A Wbkb 

wpplic s dDimstio, li"Vt:llOCk, ~ aad hrigatioa Ynt« to botb Parcel A aOO. Pim:el B 

(WGU t); a ..cicDud well with • pmnp aq .Parcel B whicb. saq.pHm domestia,. Jivafodr,. 

/ . 

·-----~--------~--

8't.LI.I. S:>HVJTJV 
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agi.culbmll, llDl1 iD:iptioa "\l1at« to both P~ A ad Parcel B (WeQ 2); ~-Wltet linus 

on both Paa'CCl A and Pltcol B; pteSSllflt laalcl md two hoJding lliDbr. hydrants 1br tire 

proiection: aud. a pump housi:I &cilli;y located OJI ~ B an or w!Jlch maim and compx:isc the 

Wti.. ls and Wacet S)dcm; lldd 

WHBRUS, QUILLEN ad Dll..IJNG ~'IX> Cibtml" hdo 1bis A#Ecmeat IO define 1bc:ir 

resp eclivo upm and obliptions :liJr rho usci. opc:szrion, aad w•fntC'llDr;ci of&ae Wells 8lld Water 

Sy£tmu Joc.alDd upun md savi:a3 Par.:cla A aDll a; -' 
NOW. 'I'HBlUIPORB, IN CONSIDERATION ot dlo mntual Clllltditious and OOVamxbi 

~Wicdbc::rdu lhe puiiec agree - fi>llowg: 

SICCTIOB OJU 

WA.T!Jt Rl@l'lJ A.ND EAB!MBNI 
Ibo partie11 hi:rebJ •gtee tlult QUILL'l!N ll11d JlILUN'G have an ineY'OOllb~ papctual. 

and ·~DSivo rlgbt totlae use of the Wallt aid Wlltl:r System incllldiug, bl:lt Doi ~to. watt.r 

ftom the wdla located 011 Pmzla A l!Dd. B :in llUlDU:Dtl reucmably necessazy to ntiaf.Y the -.weds 

tor domestic, livestock".. qdcul'NtaJ. aod iniglltlo.u purpooos fbr ParcoJs A and :a. tho patties 

fmth~ •fP\'O tbaC DIUJNG and QUILLBN Will ~ llilCI llerdJr eraat OdO 10 1bc otbcl" 1UDIUlll 

rcci,p:'DC.81. ~ fQr use of the Wt=Ua ml W11br Syatan ir:icNdiDg. witbDDi limlt:dion, for 

jggnsill9 and qp:asc ov• aod 11D10SS PNCCI& A amt B to ft.pair. ft4daCC:. aod 1JPlhrtain the 'Wells m:td 

wa· ~ ioMxHDB 111e wUs and aU wam-11ncs.1be UuU, tho purop, the hydnDt& imd llD 

oi= itemamasomll~~to provide 'W.llk'Zto P&nx:ls Aud B. 

Thia cUclrDcnt slulll mu 'Mfh tho 1aad and be foe all legal puspoaos >:Med to die ase of 

the '\\'dis amd War. 8wtem. 

2 
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Jn pemI, QUll.UN will u~ the 'V"ater ftoln the Woll ftnl'arcel A for bath iirlptioa 

md domcatic ~· DILLnm will use the~ 1iOm the Weill on Pamd B for irrigation 

JJU111()S!l!$ lbUf a !imm: of t!ai,:; w.mr from the Well 01i ~ A for dom.Dltic p~ Howwor, 

dlis ~may be dumged by ttlUt\Ltl ~as~'° meet dJC nc:Oda of(bc parli"' 

ar t> deal 'lril!I 'Waler s\lpply or S)'Stelo ilsucs. Jf ihc J*ties camot reach agrcemoat. rmy 

dfsa~ u 10 so~ use or aUucaHon of wm:r .iJ. be subject to .AfbitratlQll. in 

aacc:nLam:c with Section Pi-.e ofthii ~ 

SE¢1'rONTWO 

Qom Nm MER.NS¥! JCOR)!ELLS .ulDWAlJB.SW!EM 

bJLUNG 8Qd Ql.llLLBN each agree tlm tb.oy allall pq ibr rq;ail" .. ~. and 

apermon. end upkeep of the wells,, water Jines.. and other propen;y aod oqmpmcnt il$!0Ciated 

with the ~ QSldm on the prvpaty io a 113 to 2/J nb.o Widi DlllJNG paying 213 and 

QUI::..x.EN paying 113. 

SECTION T.RRg 

smTIS&Outrttt usgg 
DlL.LING aid QUILI.BN qreG that the 'right to the use of ""8fCr ftom 1ho WeJls amt 

Wa~r s~ located OD ~ A ad B, in. an flllKIUld. nasonabJy u.ec:asacy to 5ldiRfy die 

Deed; fOr ~C. Uvc:sivek. ~ llDd tuigld,oo P111JM*S of Pan;ebi A ll!S.d B is 

cxdiuivo and~ to the laod Juzdn cfac:dbed u Pamela A ad B.. In the ~t dfher 

Pame! A m .8 is tnn&tared 'Withoot ~e of any cuemaat gnmzed and tou•io«fi•ia dda 

Agn:o:mJU.t. the selliJlg pazty llball reqUltc that lhe ~ OWllC':f of Pm:el A or B ~ m 
writhig oo bo bound by the 1cnns ll!ld c:aaditiom of tJ>D ~ ~ the obJigatiiql ao 

'S 

9.'Ll U. B:)NVITIV 
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pay the costa am ecpemes fot the ~or.i. maimtna!IQP\ and rt::patr of the Wells mid Water 

sy.umi 21:11 piovjded iu. Section Two ofdli• Agrec;ai::nL 

QlCDOJ(FOtJR 

fAILJ;llUlTO PAYJXP!'.N,81'..§ 

ID tbe m:at that ~ X>Jt.Ll.JNG or QUIU.BN Alls ~ p&y mr thG cu>eralk!S fi>r the 

W~l.ls md Wll:cr ~ u pmvidaJ m ~ "l'w9 of OU. Agta:mc:::11t. th""° the other party. 

sha l have tbr; rl~ but DDt the obJipticm, to adv:mce mcmies for aid elpmlirR or removing 

Jim:. x-esll1dl:Jg .fiUDJ. tJM,· &il'Ule to pay aid expeusee. md. shalt be repaid. by the dmimlting party a 

.niatcmabl& aD10UnI e:xpr:ndedtu#(:Cbf:rwhti mta:eat atthc:ra~af12"per ~ 6::ow. tht: date of 

the mqKmditum ualil the date of payment. 

sRctroNnvit 

4RBITM1JOS 

Decisio.us reprdjng die rqW'r. maiptr;i•nec, pll)JllCQ.t of axpcnai::s. allocaJ:iDu end aourxe 

o£ -.:,"ll\m and opeiaticm of am Wells aod Water Syltcm fneluding. witbuut limitation. punips. 

Wll:s., Wu.tee liners. and other pmpmy and eqeripm'ltd llBl60C:i*d iiri.ih the wste:r systm:n Olll the 

JUVIll!dy shall ba •grocd to in lldmice by the ownm of Parcels A. B. m th!! ~mt tho parties an: 

not :Ible to ape Oil the matforll ut tQrth in dJo lJEOtllCIOlling scmtmcc. tbe illSila shall be llUbmittz:d 

to binding ilbtttatton. Eich ~ Gball sc1cct an C'bit.raurr. 1'he pilrlJ ~ atblntun shall 

se.lo:i a di.in!, awl mo deoisitbl ofdu: inajarity afdle mtduaton sball be biJ:wling upan .u parties 

a!ii!1 tn11y be cm&m:cd by aay r;;owt of oompi'ftOJ j~ 1'fm m:pca9C$ of the W1iator 

~en by each paiccl o'WDcl' ahll.l be paid by that iu:dmdbll and lbe ~ of tbd thild 

adll1 !atur abal1 be spilt bctwet:n the padiea. J!zcept as set tbtth bcrein. tha plU\'il1oD!I of Idaho 

Codu Sc:cdon 7.901 et seq, '1lllll apptrto the .i&itr.adDID ~ 

4 
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and assips of cecb of th., putiK k'Ol'C'l'O. 'Ibe rights un4 ob.lipl:IODI of dle paxtiDS 1iDlkr the 

1eii:;i,i of dais~ ~appurtaian& to mdwU ruu wiih~ lmd. 

6.2 lJigr~ This ~mt modi1ies tJio cow:DADfB oft'bc: prior ownm 

and ans n:wll' .tOr lbe mqmiss l)UlpQISO of mod.ifY;iQ the risM b> Dtmz11 and sbarc iD 1be watf!( 

pzgoluction Gf thewelJs olDd the UllO Gf"lbo-Wells and Wdtt' s~ 

6.4 ~J?f'!L 

ocmi.lition.;, or·co-.uams of tbi11 ~ the pm<alislg pam- :aball be errtitled, ~ put of the 

jud1m~t rc.odcred. to an dmDagCs Ind ~ resulMg :from dli; ~ruach. im;;lodiDc all 

.rca liable ..Humoy fCl:llJ 8lld ~= com, dtlc~ oompany ~ w.itnms fi:Cs, .11¥1 odJar 

lisp.~ m:pmises iDclared by die pmaWugpaty at trial arm appeal. 

IN WITNBSS WHBREoF, the pa:dies bn:Cu lmvc mecuti:d thfB .Agn:emsnt bl day ind 

ye;ir .ha'dnabove miit. wriuii:d. 

~~ 
,~,~,-~d~· 

s 
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ST.II.Tl! OF ID.ABO ) 
) ss: 

Cu~atyofN~Pc:rce ) 

On ftWi ~ day o-~. bofim :~ ui111le:r.igncd., a 'Notary Public In Dad fDr 
said Si.tC.. appenm JIM DlLLING AND EU.A DILLING. h\lSbmi and wU"c, knon to me to 
be tc pmozm wboisc ~ uc imhecdbcd. ID 1:ha ~ hidmmc:llt 8Pd acknoWledpd to me 
that ~y ~the aame.. 

IN WIINBS~ WHEIWOP. X have~ 1ot my hmd ad affixed my official seal on 
tbe i.'•y and year ha iliis ccir1i&ato fin¢ abow written: 

STATE OP IDAHO ) 
) SIC 

Cow::ty ofN~ ~ ) 

"" . On !bis~ day of>~ 2003, ~lb.a Wldeaigncd, a Notmy PubW; in and fb.,. 
ll8id ;;tat.=, appr.ared. RA1;'MOND D. ~a single 1D11Do kao'WD. to me 1o be tho~ 
who&::: naroe ill auhscrlbcd Ill rhe llrithia 'JIJltnimoesil fD!. ~ ~ 1U that he ex:CICOICi1 the 
saine. 

JN wmmss WHBRBOP. r have htmwo xt iuy h8$I aa.d lftixcd niy offidal seal on 
~ day and yes bl tbia Ci:ltificiato fim above w.dnen. 

' 

:nJ.U. ~ITIV 
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ST.11.:m OP'JDA.Bo > 
) IUI: 

Ccn:Df.y o!NC Pcree ) 
~ 

Qu this ~ da)' of~ 20q3, bdias'o dle -cmdcn{£o~ a Nomy PubHc in and for 
said SMe. appemed ll.JLIE MARJE JdDGEw A\', a smp "ffU1XJaD, bmm to mo to be 1he 
JICl'SGll "Whon !lllUlc ill sublmi"'bed to Iha 1"1bio inmmru:ut an4 aclco0w1edpl to me tblt chc 
exe1 :Qtecf th111 same. 

lN Wl'INBSS WBBREOP, I havo bcrePnto Rt 'ldY biiiifl and affixed lllY oftb:ial seal on 
the :lay '&ild year bl 1bia cati&:cie tint abOvc writam. 

1 
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80011!1 

69S7S1 

SXl:!mrl' A 

'Ihat pllrt of Scetion 7-T~ 36 N!Jrth.. Range 3 Wen of the ;eoiR Mt:iidlan. Nez Paree 
Cc.: uly, Idaho. m«e pardciatmty desi::ai!Hd.., fbJJ,o~: 

Coiimw1ohig .i- the SOIJQl'We81 cOmct oftbe N~ Qaarta' at a.id Scc:tion 'i; lhezJDe Nvrtb 
89'!:7• East alolig" 1bc S0111b 6- of"tbc North O:ao-Hillf of Mid Scctlou. 7 a d1sbinCa of2911.60 
fQct to a poiut oo the Wmt Uno of lb Arrow 1tiBhlino lloiid; lbtDoc Noah I K".23' East aJoa$ ssid 
We.!.t line a cliatance of 331.<lO ft;ie_t; 1bmce North 43923 • Eut along said West lbJC a ~ of 
233 'SB fcx:iC; theili:e NOl1h d!91 I 7 West: ~.oo bt; lhcu;O ~ortb 41!'f'J7' l:aSt 3&3.42 m:(; thmco 
Sodi 6M4•CJ;- w-i 364..69 l!M; ~ SolJ"119"01 '34"' West 173.00 feet; tb.cmco Nortb 2•59• 
WeEt ~ 76 ~ thcmce Saaai 6m' Wait lo'7.04 feel; thmce North 11"32' West 281.79 fte1; 
thmce No;tii 10'08.' W• IOCW.30 ~ ~ Nanh 56'948'45• .Eut 157..91 feet to the TRLm 
l"LA.~ OF~~~~ ewll'IS"' :But 209-04 feoc. lhaiccs N~ 7'M4' East 
Jr7.27 iNt; ~ ~ ~'47" EGt 160.b r. 1D a )'oial ma the W$ line nf /utow 
~r!~ _Road; then.oe SoUl!l ~, &It Ilona $8dd W1111t lillD a dtMmce 280.25 ftet; ~ 
Somb S9"2.S" W~ 187.SC ft:e&; ~ 9oQth. 43.,5' Weat,. 103.7.S .&::cs; thtlD.PO NOrib 116"07" 
Wt$~ 76..55 fi::et; daeac.c So'ath 4&"49' West. 127.65 filct; t11cDce Nodii 3gjto40• WCsr. 130.97 fedt 
llum:c North 5cr!O' W• IM.13 &«: du:ncG North 0"41' W~ 123.91 ~ thc:Dcc North 
27"5 5" West. 86.62 far tv the Pl.AO! OF BPGlNNING. 
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695?51' 

otofill 

lDOilBITB 

Panel 1 

Tha.t part of Section 7 of'l'ownsbip 36 No,t&. ~ 3 w-. B.J.f.. Nez~~. ~ 
nm"C ~Y ~as tbDoWll! OUQmcmnmg at tbi: Soudnwst CQlltct ~f'ti;le NW!4 of. 
niic sectiDn 7; ~ N. Br57 R. atoog 1h•. So.uih lfue oilbc N~ ono-hall"nf aid S~ 1 a 
dist~ of'291 UiO feet to a point an the WC!lllt line' a( Amnr High.liDe koad; ~ N. 18":23' E. 
alor1g _ said West ~ a _ distance cif 331.00 feot; _dKDcc N • ...:ri3• E. a1~ .said West .1fne a 
~t w;c:: of 2U.~8 feet; lhsaoc N. Wl l" W ~ SOO.oo &et; Quiaoe N. 4Z"OT E.. 3Bi.42 fiict; 
th.ar..c;o s. 6~24"0'" w., 3c54.6f file!.: t11c:ac11 s. 79"01 '34'' W;. 173.~ fed;~ N. rsg· w.., 
246 76 Uiet: tbcbc:e S. 63923' W., 101.04 fed; d:ICDCC N. 11•32• W., 281.79 i=t;. tbclai N. i 0'08• 
W., 455.19 feet; thCi1co N. 16'922·a. 16.s,_:;7 fi:iat; tbc:uce N 11•s1• w .• 2CiJ.7.9 Jteti. tbeac N. 
t;r;,3• It, JJ0.6CS 6illlt io die~ phrcc: or~ 1hmoo cautfuiisr: M. finJ' ~ ~".04 feel: 
the:uce $. 59"zs"W .. 187"S4 ~ tb&ODc S. 43'SS' W., 103.15 toet; tbencc.N; 86'07' W.; 7M5 
toet; ~ s . ..r.ea· w.. t27.6s f'oe1; t11em:.i N. ~r-40" w., 77.19 Pict n; the ttia pls;e of 
bcgi!llD:ag. 

Pilm:d2 

That p;iit of Becsioa. 7, Towosbip 36 NQ1th, Range 3 West oF Boise Merldian. doscn~ as 
fulh>i\115: 

Com :ne!lOiing :at the SQrdb~ comer. of the Nonhwen Qimrter of said Sedicm 7; theaca Nd 
S9"S'•~ l!U1. alPng the SOlJtli Uqe of~NOllh ont-balfo! Rid Secdon 7, a disbmce of2911.60 
feet 10 the WC8111Dll of Arr.ow Hiptine Road; ~co NordJ tr23' H.1$t aloag the We;oit line of 
safd road a distim.eo of 3~1.00 tta; di.aw. Nmtb 43"23' &mt lilm;a"& di& Wt:$t Jf• of sai!1 ~ 11 
disra.~ cit .233.58' f~ ~- North 6J-l l' West a ~ at S_QO.O foot; dJcaCe ~!)i'th .U-07" 
&at .x ~.of 383.42 feet; th~ Soudl. 69'°24'03'" West a disbillCe of 364.69 feet: tlieocc 
Scutt_ 7g90l '34" Weiri •~of 17.3.0o fl:et; ~ Narlh 2°.59° WG!it a~ 0!246.16 
feet r.~ tliCI Ttue P~ of'~ 1himee onmii:lac Nortb 2°'59' West a distanec of' 194.84 feet; 
thcoc~ Sontb K7"41'21" West {prlsriolulydmC¥ibcd u b~ Sootb 8'r43' Wait) adim:anu of 
112.9!1 fi:ii::t' tio till Oldtti:ag Jnm pin;; dlc::uc:t Nmth t.,-Z;08" Welt a dilhmCO a! 40.78 feet 
{pn:viawdy ~ a ~ North 2"17" West 40.0 1"c): ~ NOJth ~1S'54" EuC • 
~::o f-1294.~ 2ict (pJn'iomty "mldbod as ~ Nol'lh 34•14• Eut 296.61 ~); ~ 
North W'.23•14" Ba&:t° a cUsiance uf 176.30 fbcr (ptl!~y dclenbcid u bdQ8' Nonb 7.9?A' &6t 
180.0 r.t); dimoC South 76'7!Z' Wat• diSblDcO of sa?.88 br; tbiiia:ie South. ld-08' Bmt a 
&"stan-::e or 4SS.t9.ft:icot: 1h£OQs SO'lltb ;·1~29 Eur a dJlllD"C af281.79 .r.et; lhm:o North 61"28' 
Ea5f .. dUiinoB of107.0f ftct&o the nuc PhioeofBegbmhla, 

TOGE'IHER. Wrm tbe ript of'i:Qoms Ucl q;niss ovQ- -1 ~ lQrilde u they now eziil and 
trb'IX1c ftom Che Dov. dCIStdbed pllCOI to 1hll Anvw Blgbl!no Road. 

. I 

- ---·------ ---...,.---
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#1 w:e11 Site 
H2 Well- si.te 

Blue Qtti ll~)l 

Yell.ow _ Dilli,il~ig~ted by :billing 
Piri.k a:i:.ea, irr . 

---·- ------. .. . . , ... _ --
------- ' --
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Page 1 State of Idaho 
Department of Water Resources 

Permit to App.ropriate Water 
NO. 85-15685 

Prio.rity: July 25, 2006 

This is to certify, that JAMES R DILLING And/Or 
ELLA DILLING 
21349 ARROW RIM LN 
JULIAETIA ID 83535 

has applied for a permit to appropriate water from: 

Source: GROUND WATER 

Maximum Diversion Rate: 

ment of water as follows: 

BENEFlClAL USE 
DOMESTIC 
IRRIGATION 
STOCKWATER. 

Total Acres: 10 

PLACE OF USE: STOCKWATER 

RA TE OF DIVERSION 

0.08 CFS 
0.20 CFS 
0.02 CFS 

Twp Rge Sec I NE I NW I SW I SE I 

0.30 CFS 

l NE 1 NW 1 SW 1 SE L NE l t:il!ll 1 SW 1 ~ L m; 1 NW 1 SW 1 SE L NE 1 NW 1 SW 1 SE L Totals 
36N 03W 7 I I x X I I I 

I IL 10 I l I 
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Page2 State of Idaho 
Department of Water Resources 

Permit to Appropriate Water 
NO. 85-15685 

CONDITIONS OF APPROVAL 

1. Proof of application of water to ·beneficial use shall be submitted on or before May 01, 2008. 
2. Subject to all prior water rights. 
3. Domestic use is for 2 homes. Irrigation of lawn, garden and landscaping associated with the home 

is authorized under t~e irrigation component of this right. 

4. Stockwater use is for 3-4 Alpacas. 

5. Right holder shall comply with the drilling permit requirements of Section 42-235, Idaho Code and 
applicable Well ConstructioQ$~1es of the Department. 

6. Aner specific notification bl"the ~~Rartment, the right holder shall install a sui.table measuring 
device or shall enter into an :agr ~. ,>;; 'i;int with the Department to determine the amount of water 
diverted from power records~an l.1annuafly report the information to the Department. 

7. This right when combined w~th . . ;· -t'\Ihts shall provide no more than ~.02 cfs per acre nor more 

8. ~:e~-~i:~::~r:~~:~ ~:i+:.~~~~,,~:~?a~~~~~i~;e o~:l~n:~ ~~~-of Section 7, T36N, . 
R3V)/, shall be limited to dom'l~;: e. ( 

9. This right does not grant any r~-o :wa'i. or easement across the land of another. 

10. The diversion and use of watertdes.GIJ~9 '111-.t~'I~ ~)ght may be subject to additional limitations 
agreed to by another party and~he "" . old~r unat;}f separate agreement to which the Department 
is not a party and which may b1 en , le 6"~ a cdf.tJ:!.._;:>f law. f~ . 

~ .t; .. , ' " "" .. ~ "'~· . 
~ ,~v ~ 
~ ~ 

This ~ennit is issued purs~ant t~t'.t/I~,~~l?f . .' .t . ~o~.42~204.,,l.c;l~ho cte .. Witness the signature. of 

the Director, affixed at Boise, th1s\2J)~ d f ..:~ 1' :l ' ~ , 20 07 . 
;. -.~,_. y,_.• fir ~ 

\ ·~}~ ··_. \! ~ 

\ l A . .l~ M J:L_ 
' 



Palmer, Cherie 

From: 
Sent: 
To: 
Subject: 

Jeannine, 

Palmer, Cherie 
Monday, November05, 2012 9:19AM 
'Jeannine Bounds' 
RE: Dilings Water Permit Amendment 

I was just reviewing permit 85-15685 and noticed that one of the permitted point of diversion locations is incorrect. The 
amendment for permit can include both requests that the Dillings are required to change; the change of condition #8 
and the change in point of diversion location. 

The permit includes two points of diversion in the NEXNWK 
However, my findings indicate that there is only one point of diversion in the NEXNWX of Section 7 and the other point 
of diversion is located within the NWXSEXNWX of Section 7. Please confirm my findings and include this change on the 
amendment form. 

Please let me know if you have any questions and have a great day. 

Ch&-le--Palrn.er, Sr. Wat-et" 'R~ce--A~ 
IdcUto-Vep't of Wat-et" 'R~~ 
WcNter A llocat"'LOYV 'B u.recuv 
322 E. Fr-ont Stire.et" (Fv<.'WIX St: Q-13voad-wCl)I Ave-) 
lvl~: PO 130X 83720 
13~ IV 83720-0098 
e-maW,· cheYe&paltri&r@l.ilwY. idah&. ~ 
phone,,· (208) 287-494.Lf 
fcv>u: (208) 287-6700 

From: Jeannine Bounds [mailto:jeannineb@cmd-law.com] 
Sent: Thursday, November 01, 2012 1:20 PM 
To: Palmer, Cherie 
Cc: Tod Geidl 
Subject: Dilings Water Permit Amendment 

Dear Cherie: 

Would it be possible for you to send us a copy of the original application filed by the Dillings? We are working on the 
Application for Amendment of a Permit and will email it to you for review before we file it. We are also working on 
obtaining the documentation regarding the storage tanks. Thank you for your assistance in this matter. 

~,t.~~ 
Legal Assistant 
Creason, Moore, Dokken & Geidl PLLC 
1219 Idaho Street 
P.O. Drawer 835, Lewiston, ID 83501 

Phone 208-743-1516 
Fax 208-746-2231 

This email message may contain information that is privileged and/or confidential. The information contained in this 
email message is intended only for the use of the person to whom it is addressed. If the reader of this message is not (1) 



Palmer, Cherie 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hi Cherie, 

Tod Geidl [TodG@cmd-law.com] 
Tuesday, September 25, 2012 1 :38 PM 
Palmer, Cherie 
Jeannine Bounds 
Jim & Ella Dilling Water Permit Amendment 

I 
) 

Thank you for speaking with me today. I will meet with Dillings next week to find out if they want to file an amendment 
to the original water permit to remove the restriction on irrigation from the new well. If you could put things on hold in 
the meantime, I would appreciate it. 

In answer to your question from today, it is my understanding the two storage tanks are connected. Assuming Dillings 
want to file for an amendment to the permit, I will get you the schematics showing that. Thank you for your assistance. 

Tod D. Geidl 
Creason, Moore, Dokken & Geidl PLLC 
1219 Idaho Street 
P.O. Drawer 835, Lewiston, ID 83501 

Phone 208-743-1516 
Fax 208-746-2231 

This email message may contain information that is privileged and/or confidential. The information contained 
in this email message is intended only for the use of the person to whom it is addressed. If the reader of this 
message is not (1) the intended recipient or (2) the employee or agent responsible to deliver it to the intended 
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. If you have received this communication in error, please immediately notify us by telephone at 208-
743-1516, and destroy the original message. Thank you. 


