
T5452 CITY OF POCATELLO





6

rRArrsFER No. s4s2 o'*ntll,:'#fi1'J,Sfrx*rcos

WATER RrcHT NO(S) . 29 -02274/29-0233 8/29-0797s

This is to certify thar: CfTy OF POCATEIJLO
PO BOX 4L69

. POCATELI,O ID 83205

has requested a change to Lhe above capEioned water right (s) . This change in waterright (s) is authorized pursuant to the provisions of Section 42-222, Idaho Code,provided the conditions listed below are met.

BENEFTCIAIJ USE PERIOD OF gSE

STATE OF IDAHO
DEPARTMEI{T OF WATER RESOT'RCES

TRANSFER OF WATER RIGIIT

DI\IERSION
RATE

21.00 cFs

' 14.75 CFS

* 39.10 ,cFs

RECEIVED

JUL 0 r t999

Range 33E

Range 33E

Rrghr No. 29 -02274 , ; ,t.iJ*ti
MITNICfPAL Ot/O!'Eo t2 j31':,", '
PriorJ-ty: O6/LS/LI48 ;11 -,. .', ! 'i

]l ' ''l"'i f

Rtght No. 29-0233L ti::.-.,. {i,-,, ,iMUNTCIP.AL 0L/0t tb 12l3L -' .

FrJ.or1ty: 09 /0L/L9s3 i

Rtght No. 29 -07375
MUNICIPAIJ OT/oL toI
FrlorJ.ty: 02/24/1977 '

souRcE
GROUNDIVATER

'i;r,/

TOTAIJ

NESE. , .,
.. ^: -:i

Sec..10, Townehip 065,
BAI{NOCK County

Sec;: L.2., Town.*hip 065,
POWER County

SWNE

NWSW

NENW

NWSE

SENE

SENE

NWSE

SESE

swsw

Sec. !5,
Sec. 15,
Sec.25,
Sec. 27,
Sec.35,
Sec.35,
Sec.35,
Sec. l,
Sec. L6,

BANNOCK

Township
Township
Township
Township
Township
Township
Township
Township
Township
County

Range
Range
Range
Range
Range
Range
Range
Range
Range

06s,
0 5s,
0 5s,
05s,
05s,
05s,
05s,
07s,
07s,

338
34F
34E
34E
34F
34E,

34E'
34E'
35E
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2.

3.

4.

5.

6.

7.

* g.

9.

L0.

TRA}ISFER NO. 5452
WATER RrcET NO(S) . 29 -02274/29-0233 8/29-0737s

CONDITTONS OF APPROVAIJ A}TD RE{ARKS

Right holder shall comply with the drilling permit
requirements of Section 42-235, Idaho Code.
uee of water under this approval shaII comply with applicable
water guality standards of the Division of Environmental eualityof the Idaho Department of Health and Welfare.
The right holder shaIl accomptish the change authorized by thistransfer within one (1) year of the date of this approval.
Failure of the right holder to comply with the conditions of thistransfer is cause for the Director to rescind approval of thetransfer. i
Approval of this t'ransfer;does not preclude the opportunity for
review of the validity of Lhe water right (s) in the ongoj.ng
Snake River Basin ."aaiuaication-
The right holder ihallt,measurd: and annuarly report diversions ofwater and/or other pertinent hydrblogic ani 

"y-"t"* information aErequired by Section.+Z-iOt, Idaho Code.
Prior to diversion of water"under,,this approval, the right holder
shall provide a me€rn6 of measurement acceptable to the Department
from all authorized points of diversion wtrich will allow
determination of the total rate'of diversion. i
The total instantaneous diversion of water 116*'itt points of
diversion under Transfer 5452 shall not exceed, 39.10 cfs.
The well (s) previously used'underi thdde'"iights shalr be abandoned,
in a manner which complies witrr oepartmiitL'..ye11 abandorunenL
rules
Place of use is rocated within the city of pocaterlo and the.
surrounding service area. -. , ' , ,,,,', ",. ,.

1L. Two (2) points of diversion are rocated within,srNe

Da,ed."j:'ffPJ d:il.i'", lt''"':
----- il

, and three
s35, T05S,

, w 11
R34E

Chief, Water Allocation Bufeau
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MEMORANDUM

TO: Files 29-0227 4, 29-02338 & 29-0737 5

FROM: vanskaffite office

SIIBJECT: Transfer 5452

DATE: June 18, 1999

Transfer 5452 changes and adds points of diversion under Rights zg-02274,29-0233g and
29-07375. The crty has closed some of their well due to groundwater pollution. The
transfer identifies all the wells currently used and the addition of a new well under these
combined municipal use rights.

A map identifying the specific locations of the points of diversion has been requested from
region staff. Recommended conditions include dri[ing permit requirements, well
abandonment requirements, water quality, multiple points of diveision/measuring devices,
annual measuring & reporting, and standard tiansfer conditions.

f:,
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Name of applicant

Post Office address

B. OESCRIPTIO

27.0,^^ -i
27-4,A<?8
27"n7"7:s

Y',ntof STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

i
rransrer *".fuL

pn"""2,OR 2.72y'6/7q

A. PURPOSEOFTRANSFER

l- f, Cnange point of diversion d ead diversion point(s)

O Change nature of use O Change period of use

EI Cnange place of use

fl otner

2. Describe the reason lor the proposed changes ) )ez\ ^

1. Right Number

F RrcHT(S) OR PORT|ON THEREOF, AFTER THE REOUESTEO CHANGE

Priority Amount Nature period of Use(cfs/ac-ft) of Use

A4- -- { 2/.dD
47-d "/o# ''
A"^'2//-/77- ,?.34

,/^^ 'i (
'nr' 

,

'ru, 4 r
,/OzrJ

to

to

to

,? ,lot
-" Aot

2. Total amount of water being transferred 37,/b' cubic feet per second*dlor
3. Source of water tributary to

4.-PdiFtF) of Diversion

5. Lands irrigated or place of use

acre-feet per annum.

Lot; v, %, Y. Sec. Twp Rge. County Local name lor diversion.. l.lr -- i.; r.

, fzt Cz) /A 2( 2EE ,/1-ttvt*/ f{E(,
,9* t /7, /^,

''rID)
)/

NE% tt{v * sw% {e v,Twp Rge Sec.
N€% NW% swla SE* N€.l NWk sw% sE l4 NE }' NW% Sw% s€% N€ T( NW* Sw% SE%

Totals

Total acres





Page d rransrer 
"" 5 45Lof

PART 1

6. General lntormation:

a. Oescription of diversion system

b. Are the lands from which you propose to transfer the water right subject to any liens. deeds of trust. mongages, or
contracts? Yes-No.lfyes.provideanotarizedstatementfromtheholderofthelien.deedof
trust. mortgage or contract agreeing to the proposed changes.

c. Describe the af{ect on the land now irrigated it the place of use is changed pursuant to this transfer:

d. Remarks:

ACTIO N OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

- This is to certify that I hav_e examined Application for Transfer of Water Rights No.

And said application is . subiect to the following limitations and conditions:

Witness my hand this day ot 19 

-





3 %1 Tjr/Et_

NESE,
NESE,
SWNE,

NWSW,

NENW,
NWSE,
SENE,
NWSE,
SENE,
SESE,

sEc
SEC

SEC

SEC

SEC

SEC

SEC

SEC

SEC

sEc

R33E
R33E
R33E
R34E
R34E
R34E
R34E
R34E
R34E
R34E

10, T6S
12, T6S

15, T6S
26, T65

15, T65

27, T6S

POINTS OF DIVERSION

BANNOCK CO.
POWER CO.
BANNOCK CO.

3 POINTS OF DIVERSION
2 POINTS OF DIVERSION

35, T65
35, T65
35, T6s
1, T7S
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PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:

Water Right No. 29-02274

STAGE: I.ICENSE

BENEFICTAL USE PERTOD OF USE

MUNICIPAL Eo

SOURCE

GROUNDI^IATER

Priority: 06/L5/L94a

ITOCATION OF POINT(S) OF DIVERSION:

TRANS NO 5 t/52

DIVERSION
RATE

21_.00 cFs

NWSW

NENW

NWSE

NWSE

SENE

Sec. 15,
Sec. 26,
Sec. 27 ,
Sec. 35,
Sec. 1,

BAI.INOCK

Township
Township
Township
Township
Township
County

06s,
06s,
05s,
05s,
07s,

Range
Range
Range
Range
Range

34E
34E
348
348
348,

PI,ACE OF USE: See RemarKs

CONDTTIONS/REMARKS 3

1. 2 P/D IN SENE, 51, T7S, R348.
2. 4 p/D IN NWSE, SEC. 35, T6S, R34E.
3. p/D'S WERE DETERMTNED FROM FIELD REPORT.
4. P/U WITHIN CITY OF POCATELIJO & VICINITY.
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PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:

Water Right No. 29-02338

STAGE: LfCENSE

BENEFICTAIJ USE PERTOD OF USE

MI'NICIPAIJ To

SOUREE

GROUNDWATER

Priority: Og/Ot/]-gSZ

I,OEATION OF POINT(S) OF DIVERSION:

DXVERSXON

R,ATE

l_4 .76 CFS

NESE
NESE
SWNE

SENE
SESE
NWSE

TRANS NO.

Sec. 10,
Sec. 12,
Sec.15,
Sec. 35,
Sec. L,
Sec. 6,

BAIINOCK

Township
Township
Township
Township
Township
Township
County

05s,
05s,
05s,
05s,
07s,
07s,

Range
Range
Range
Range
Range
Range

33E
338
33E
34E
34E
35E

PLACE Ol' USE: See Remarks

COIIDITIONS/REMARKS !
L. P/D AIJSO IN POWER CO.
2. p/u WITHTN CITY OF POCATELIJO & VICINITY.
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PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:

water Right No. 29-07375

STAGE: ITICENSE

TRANS NO. 54su

Priority: 02/24/L977

I,OCATION OF POI![T(S) OF DIVERSTON:

PLACE OF USE: See Remarks

coxotrtous/ngumrs:
1. P/u WITHIN CITY IJIMITS oF PoCATEIJIJo.

3.34 CFS

NWSE ,'Sec. 6, Township 07S, Range 358.
BA\INOCK County

BENEFIEIAL USE

MUNICIPAL

gOI'RCE

GROUNDWATER

PERIOD OF USE

0t/01, to t2/3L

DIVERSION
RATE





" Page 1

B. CHANGES IN NATURE OFUSE

1 New Nature of Use

*7
rransrer "". O'i-:i-'e

PART 3

Amounl
lcFaeftl

HourVdays/year Period of Use

---::-::=--to-
to-..-

2. Quantity and quality of return flows and location of discharge:

3. Describe eflects on other water uses resulting from the proposed change:

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the original right. The information contained in this application is true to the best of my knowledge.

I understand that any willful misrepresentations made in this application may result in voiding its approval.

{S (Signature plicapt)

$ubscribed arnd sworn to before me this day ol ,E??

l- LL-o
(Notary

My commission expires

Transfer contains

FOR DEPARTMENT USE ONLY

pages and attachments

Da

Fee

Protest filed by

rded by

Hearing held by Oate

Recommended for O approvat O denial

Prelim. check by

Received by

Receipted by

Published in

D t\)
.'4^ h,r .Vo'to

Pub. dates Z)a,rCdB lqqg.
o

Watermaster recommendation requested on

Copy of lransler sent to lien holder

rec'd by
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rll:r't, rif) i i: : : l; :'i-SRBA
f ,riti:'i'Ar-r*i u0., iDAH0
Fl'LfD-*

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase 29-271(See Exhibit A)

ORDER ON SUMMARY JUDGMENT
Case No. 39576

I. PROCEDURAL BACKGROUND

The above subcases were claimed in the SRBA by the City of Pocatello (hereafter

"Pocatello") under a state basis. (Pocatello claimed the same water use under its federal theory

under subcase number 29-11609.) Director's Reports were issued by the Idaho Department of

Water Resources (hereafter "IDWR") on the state-based claims. Pocatello filed Objections to the

Director's Reports because it disagreed with conditions placed on the "other provisions

necessary" element. The condition states:

To the extent necessary for administration, water was first appropriated or used
from: Pocatello Well No. _, located in [legal description] on [date] in the
amount of cfs.

Pocatello filed City of Pocatello's Motion for Summary Judgment on IDWR's Authority

Under lC. $ 42-1425 (hereafter "Summary Judgment Motion") on May 4, 2006. The Summary

Judgment Motion argues that the condition is improper as a matter of law. First, Pocatello

asserts that formal transfer No. 5452 was approved pursuant to I.C. 5 42-222 without a condition.

Thus, any conditions added in a Director's Reporl are impermissible collateral attacks on the

administrative decision.

Second, Pocatello asserts the "accomplished transfer" statute, I.C.$ 42-1425, allows for

changes in water rights and that these "accomplished transfers" claims should be recognized

without any conditions.

ORDER ON SUMMARY JUDGMENT
G:\BASIN FOLDERS\Orderst290RDERSt2T l.etal.City of Pocatello Sunrmary Judgment.doc
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The State of Idaho opposed the Summary Judgnent Motion. A & B Irrigation District,

Burley Irrigation District, Milner Inigation District, North Side Canal Company, Twin Falls

Canal Company, Americans Falls Reservoir District #2, and the Minidoka Inigation District

filed a Joint Response to City of Pocatello's Motionfor Summary Judgment generally supporting

the Summary Judgment Motion. A hearing on the Summary Judgment Motion was held on July

12,2006.

II. STANDARD OF'REVIEW

Idaho Rule of Civil Procedure 56(c) provides for summary judgment where there is no

genuine issue as to any material fact and the moving party is entitled to judgment as a matter of

law. Courts look to "the pleadings, depositions, and admissions on file, together with the

affidavits, if any," to determine whether the moving party is entitled to summary judgment.

I.R.C.P. 56(c). The facts are usually liberally construed in favor of the nonmoving party who is

to be given the benefit of all favorable inferences which might reasonably be drawn from the

evidence. G & M Farms v. Funk lrrigation Co., ll9 Idaho 514,808 P.2d 851 (1991). The

burden of proving the absence of genuine issues of material fact rests on the moving party.

Petricevich v. Salmon River Canal Co., 92ldaho 865,425 P.2d362 (1969).

III. FACTS

The following facts are not in dispute.

l. IDWR issued Transfer No. 5452 to Pocatello on June 28, 1999. (Attached hereto

as Exhibit 1)

2. Transfer No. 5452 refers to water right nos. 29-02274,29-02338, and29-07375 as

those subject to the transfer.

3. Transfer No. 5452 did not include the condition at issue under the "Conditions of
Approval and Remarks" section.

4. The Director's Reports for claims 29-02274,29-02338,and29-07375 did not add

any conditions. (Attached hereto as Exhibit 2)

5. Other state-based claims filed by Pocatello assert transfers under the

"accomplished transfer'o statute, I.C. $ 42-1425.

6. The Director's Reports for some of these "accomplished transfer" claims include

a condition under the "other provisions necessary" element which states:

ORDER ON SUMMARY JUDGMENT
ci\BASIN FOLDERS\orders129oRDERSVTI.etal.city of poca(ello summary Judgment.doc
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To the extent necessary for administration, water was first appropriated or used
from: Pocatello Well No_, located in flegal description] on [date] in the
amount of cfs.

7. IDWR filed a 706 Report relating to Pocatello's claims. In the 706 Report, a

similar condition is recommended:

To the extent necessary for administration between points of diversion for ground
water, and between points of diversion for ground water and hydraulically
connected surface sources, water was first appropriated at or used from:_

8. These subcases were not "remanded" to IDWR.

IV. ANALYSIS

A. Transfer No. 5452

Pocatello argues that IDWR may not add a condition to a transferred water right if the

transfer was approved without the condition pusuant to LC. S 42-222. It is undisputed that in

1999, Pocatello transfened the water rights relating to 29-2274,29-2338, and 29-7375. IDWR.

approved the transfer without adding the condition.

Pocatello points out that adding a material change to a water right subject to a formal

transfer decision is an impermissible collateral attack on an administrative decision. The SRBA

Court generally disfavors such collateral attacks. Order on Challenge (Consolidated Issues) of
"Facility Volume" Issue and 'Additional Evidence' issue, subcases 36-02708 et al. (December

29, 1999) However, IDWR did not include the condition in the recommendations for the three

enumerated water rights 29-2274,29-2338, or 29-7375.

At oral argument, Pocatello argued that the condition was included in other subcases

which relate to Transfer No. 5452. Unfortunately neither Pocatello nor the other parties could

identify the subcases to which this argument applies. It is inappropriate for the court to grant

summary j udgment regarding unidentified subcases.

B. Idaho Code S 42^1425

Pocatello has multiple state-based claims that rely on the accomplished transfer statute.

Idaho Code S 42-1425 was enacted to address changes in established water rights that were made

in violation of Idaho's mandatory transfer procedures. The statute sets forth:

Any change of place of use, point of diversion, nature or purpose of use or period
of use of a water right by any person entitled to use of water or owning any land
to which water has been made appurtenant either by decree of the court or under
the provisions of the constitution and statutes of this state, prior to November 19,

ORDER ON SUMMARY JUDGMENT
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1987, the date of commencement of the Snake River basin adjudication, may be
claimed in a general adjudication even though the person has not complied with
sections 42-108 and 42-222. Idaho Code, provided no other water righis existing
on the date of the change were injured and the change did not iesult in an
enlargement of the original right.

r.c. $ 42-1425(2).

The statute allows SRBA claimants to assert water rights with changes to the elements if
three components exist:

l. The change was made before November 19, 1987;
2. No other water rights existing on the date of the change were injured; and
3. The change did not result in an enlargement of the right.

The statute establishes a procedure for evaluating claims based on an accomplished

transfer.

If an objection is filed to a claim for accomplished change of place of use, point
of diversion, nature or purpose of use or period of use, the district court shall
remand the water right to the director for further hearins to determine whether the
chanee injured a water right existing on the date of the change or constituted aU
enlarqement of the original right. After a hearing, the director shall submit a
supplemental report to the district court setting forth his findings and conclusions.
If the claimant or any person who filed an objection to the accomplished transfer
is aggrieved by the director's determination, they may seek review before the
district court. If the change is disallowed, the claimant shall be entitled to resume
use of the original water right, provided such resumption of use will not cause
itrjury or can be mitigated to prevent injury to existing water rights.

LC. $ 42-1425(2)(a). (Emphasis added.)

l. Legality of the Condition

Pocatello argues that the condition placed on its accomplished transfer is improper.

Pocatello's argument is twofold. First, Pocatello argues that the condition is improper because

these subcases were not "remanded" to IDWR as set forth in LC. $ a2-I 25Q)@).

Second, Pocatello argues that the condition is improper as a matter of law because it

seeks to prevent potential injury rather than actual injury. Pocatello bases this argument on

language from the 706 Report which states that the condition was recommended "to prevent

injury that could result from allowing this practice." 706 Report at 15.

ORDER ON SUMMARY JUDOMENT
G;\BASIN FOLDERS\OrdersVSORDERS\27 l.etal.City of Pocatello Summary Judgment.doc
8/18/2006 Page 4





Pocatello asserts that its accomplished transfers did not injure water rights existing on the

date of the change. IDWR concluded that water rights existing on the date of the changes were

injured by the change and added the condition. 706 Report at 15.

Pocatello reads the 706 Report language as improperly looking at prospective, not actual

injury. However, construing the language in favor of the non moving party shows that it
addresses actual injury. The injury IDWR discusses is to the priority of rights on a given source.

Injury to a water right would occur when another right takes precedence. For example, if a

change in the point of diversion of Pocatello's wells allows a portion of its water rights to be

delivered before existing water rights, those existing water rights are injured. Depending on

conditions such as precipitation and weather, the d.emages may not appear immediately.

Immediate injury to priority resulting in future damages appears to be just what IDWR was

frying to prevent with the condition. The 706 Report raises genuine issues of material fact on the

injury issue. Therefore, this Special Master declines to strike the conditions under the summary

judgment standard.

2. Remand Provision

idaho Code $ 42-1425 requires that the district court "shall remand the water right to the

director for further hearing" if an objection is filed to a claim asserting an accomplished transfer.

Pocatello objected to the Director's Report because it disagreed with the conditions.

Thus it would appear that the statutory directive of a remand has been met.

It is interesting to note that parties to the SRBA have not previously requested a formal

"remand" to IDWR because IDWR regularly receives additional information from parties during

the litigation process and supplements or amends its recommendations when necessary. Parties

may provide additional information to IDWR, and IDWR may consider that information without

a formal remand.

However duplicative a formal remand may be, it is provided for when an objection is

filed relating to I.C. S 42-1425. Here, an objection was filed that relates to the accomplished

transfer portion of the claim. To the extent Pocatello seeks a formal remand to IDWR, the

motion is granted. These subcases are "remanded" to IDWR, with the Special Master retaining

concurrent jurisdiction. The remand will consist of additional information or evidence being

presented to IDWR. After IDWR considers the additional information, its conclusions may be

reported in an Amended Director's Report or a Supplemental 706 Report. The Amended

ORDER ON SUMMARY JUDGMENT
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Director's Report or Supplemental 706 Report should contain explanatory material stating the

basis for its recommendation and should address injury to existing water rights. To be clear, the

remand is not intended to be a separate administrative transfer proceeding, but is to be part of the

record for this case.

V. CONCLUSION

The Motion for Summary Judgment is denied in part and granted in part. There are no

facts of record showing that IDWR added conditions to the subcases identified in Transfer No.

5452. If other subcases relating to Transfer No. 5452 are identified at trial, the court may

consider facts and argument relating to transfer No. 5452 at that time. However, there are

insufficient facts of record supporting a summary judgment ruling relating to Transfer No. 5452.

The facts of record regarding Pocatello's claimed accomplished transfers indicate that

IDWR considered the injury question which is part of the inquiry under I.C. $ 42-1425. IDWR

apparently recommended conditions to prevent injury to existing water rights. No facts of record

or legal arguments presented here support a finding that the condition is improper as a matter of

law. Whether IDWR's conclusion on injury is correct is a matter for trial.

Finally, I.C. $ 42-1425 provides for a remand to IDWR if an objection is filed "to a claim

for accomplished change . . . ." Pocatello's objections dispute the conditions recommended by

IDWR. Therefore, the objections appear to come within the statutory language "an objection . . .

filed to a claim for accomplished change." Therefore, these subcases are "remanded" to IDWR

for the purpose of allowing Pocatello to present additional evidence and information regarding

the condition. The Special Master retains concurrent jurisdiction. All information must be

presented to IDWR on or before Aueust 31, 2006. IDWR should report its additional

conclusions in a Supplemental 706 Report. The Supplemental 706 Report is due September 7,

2007.

DATED: August l8 , 2006.

IL
Special
Snake River Basin Adjudication

ORDER ON SUMMARY JUDCMENT
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IN THE SUPREMB COURT OF THE STATE OF IDAHO

Docket No. 37723-2010

IN RE: SRBA CASE NO.39576
Boise, November 2011 Term

CITY OF POCATELLO, 2012 Opinion No. 54

Petitioner-Appellant, Filed: March 22,2012

v Stephen W. Kenyon, Clerk

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THE STATE OF IDAHO,

Respondent.

THIS IS A SUBSTITUTE
OPINION. THE COURT'S
PRIOR OPINION DATED
JANUARY 5,2012
IS HEREBY WITHDRAWN

Appeal from the District Court of the Fifth Judicial District of the State of ldaho,
in and for Twin Falls county. The Hon. Eric J. wildman, District Judge.

The judgment of the district court is affirmed.

Josephine Beeman, Beeman & Associates, P.C., Boise, argued for appellant.

Shasta Kilminster-Hadley, Deputy Attorney General, Boise, argued for
respondent.

EISMANN, Justice.

This is an appeal from the decision of the district court in the Snake River Basin

Adjudication holding: (a) that Pocatello cannot use its wells as alternate points of diversion for

its surface water rights; (b) that it can use its interconnected wells as alternate points of diversion

for all of the associated water rights on the condition that doing so will not change the priority

date and quantity of water that can be pumped from each well; (c) that one groundwater right

was properly classified as for an irrigation purpose; and (d) that Pocatello failed to establish

earlier priority dates for two of its groundwater rights. We affirm the judgment of the district

court.



I.

Factual Background

In 1985, the legislature enacted legislation to commence an adjudication of the water

rights of the Snake River basin. On June 17, 1987, the Director of the Idaho Depaftment of

Water Resources (IDWR), filed a petition in the name of the State to begin the Snake River

Basin Adjudication (SRBA), and on November 19,1987, the adjudication was commenced. In

April 1990, the City of Pocatello filed its water right claims, and it later filed amended claims.

Pursuant to its statutory duties, IDWR filed Director's Reporfs with respect to Pocatello's

claims. The disputed matters were tried to a Special Master. and Pocatello then challenged

several of the Special Master's findings of fact and conclusions of law in the district court. The

court entered a judgment affirming the Special Master's recommendations, and Pocatello filed a

motion to correct or amend the judgrnent. After that motion was denied, it timely appealed.

\[/arar Fnr Pnnqtelln'c in-1nurn qenrice ares iq nttmned into an interconnected distributionll urvr rvr

system from twenty-two wells supplied by twenty-one groundwater rights.' The wells were

developed at different times and are located throughout the in-town service area. Because the

interconnected water distribution system was in operation prior to November 19, 1987, Pocatello

contended, pursuant to Idaho Codc scction 42-1425, that each of these wells had become an

alternate point of diversion for each of the twenty-one water rights, which would permit it to

withdraw water under its most senior groundwater rights from any well. IDWR recommended

that each well in the system could serve as an alternate point of diversion for each of the twenty-

one water rights if the water rights were subject to a condition stating, "To the extent necessary

for administration between points of diversion for ground water, and between points of diversion

for ground water and hydraulically connected surface sources, ground water was first diverted

under this right from Pocatello well [description] in the amount of 
- 

cfs." IDWR did not

recommend that condition for three of Pocatello's groundwater rights that supplied water to the

in-town system (29-2274, 29-2338, and 29-7375) because those rights were subject to 
'

administrative transfer No. 5452, which did not include the condition and occured after 1987.

Pocatello also had a separate water delivery system to provide water to its airport. That system

I Th.r. water rights are: 29-2274,'29:23'38,'29-'24tJl,'29-2499,29-4221 ,29-4223,29-4224,29-4225,29-4226,29'
1106,29-7322,29-7375,29-11339,29-11348,29-13558,29-13559,29-13560,29-13561,29-13562,29-13637 and

29-13639.
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was supplied by three water rights pumped from three wells. IDWR recommended that the

condition be attached to two of those water rights (29-7450 and29-13638). The Special Master

recommended that the condition be attached to the water rights as suggested by IDWR, and the

district court agreed.

Pocatello also has four surface water rights, one in Gibson Jack Creek and three in Mink

Creek.2 It contended that because those creeks had previously been a source of potable water

and they feed the aquifer from which it pumps water from its wells, those wells were alternate

points of diversion for the surface water rights. The Special Master concluded that the creeks

and the aquifer were separate sources, and Idaho Code section 42-1425(2) did not provide for

changes in the source of a water right. The district court agreed.

In 1984, Pocatello submitted an application for a groundwater right, stating that the

proposed use was to irigate crops located outside the city. On July 1,1987, the city asked that

the proposed use be changed to domestic, commercial, municipal, and industrial, but IDWR

refused to do so. Based upon the city's application, in January 2003 IDWR issued the city

license number 29-7770 for an irrigation purpose. Pocatello contended that this water right

should be changed to a municipal purpose pursuant to Idaho Code section 42-1425(2) because it

was using the water in its biosolids program. The Special Master rejected that argument because

the statute only applied to changes in use of water rights that occurred prior to November 19,

1987. Because the city did not obtain this water right until January 2003, the statute did not

apply. The district court agreed with the Special Master.

The Director's Report recommended a priority date of July 16, 1924, for water right

number 29-13558 and a priority date of October 22, 1952, for water right number 29-13639.

Pocatello contended that the priority dates should be 1905, and December 31, 1940, respectively.

The Special Master concluded that the city had failed to prove the claimed earlier dates.

However, because the evidence showed that the well related to water right 29-13639 preexisted

the date of the application for a license, the Special Master moved the priority date of that right

forward by one day to October 21,1952. The district court upheld the Special Master, although

it affirmed moving the priority date of 29-13639 only because the state did not object.

1
The Mink Creek rights are29-271,29-272, and29-273, and the Gibson Jack Creek right is 29-4222
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II.

Did the District Court Err in Upholding the Condition Attached to

Pocatello's Ground Water Rights?

Pocatello contended that each of the wells in its two interconnected water distribution

systems had become an alternate point of diversion for all water rights associated with that

system pursuant to Idaho Code section 42-1425(2). That statute provides, insofar as is relevant,

as follows:

Any change of place of use, point of diversion, nature or purpose of use or
period of use of a water right by any person entitled to use of water or owning any

land to which water has been made appurtenant either by decree of the cour[ or
under the provisions of the constitution and statutes of this state, prior to
November 19, 1987, the date of commencement of the Snake River basin

adjudication may be claimed in the applicable general adjudication even

though the person has not complied with sections 42-108 and 42-222, Idaho Code,

provided no other water rights existing on the date of the change were injured and

the change did not result in an enlargement of the original right.

IDWR recommended that each well could be an alternate point of diversion for all water

rights associated with an interconnected system only if the water rights had an attached condition

stating, "To the extent necessary for administration between points of diversion for ground

water, and between points of diversion for ground water and hydraulically connected surface

sources, ground water was first diverted under this right from Pocatello well [description] in the

amount of _ cfs." IDWR asserted that the condition was necessary to avoid injury to other

water rights and to assist in the administration of water rights in times of shortage. The district

court agreed, writing:

Specifically, injury to an existing water right is not limited to the circumstance where

immediate physical interference occurs between water rights as of the date of the

change. Injury also includes the diminished effect on the priority dates of existing
water rights in anticipation of there being insufficientwaterto satisfy all rights on a
source (or in this case a discrete region of the aquifer) and priority administration is

sought. Even though the priority administration may occur at some point in the

future, injury to the priority date occurs at the time the accomplished transfer is
approved.

The court also noted, "The very fact that Pocatello contests the condition is an acknowledgment

that without the condition the priorities of existing water rights will be diminished in favor of the

alternative point of diversion for one of Pocatello's more senior rights. i.e injury."
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Pocatello claims that the district court erred in requiring the condition in order to prevent

injury to any existing water rights, where no actual injury to any other water right was shown.

According to Pocatello, "[N]o injury analysis should even be triggered under 5 42-1425 unless

there has been a third party objection filed to a claim" and "Future injury is also not a proper

concern under the terms of $ 42-1425, as only injuries to the other water right holders on the date

of the change could justify denial of a claim." Pocatello is wrong on both counts.

Pocatello's water distribution system consists of twenty-two wells that each pump water

into an interconnected distribution system, allowing the entire distribution system to be the place

of use for each well. When each well began diverting water, it had an associated water right with

a specific priority date and a specific quantity of water that could be pumped from the well.

Idaho Code section 42-1425 does not permit Pocatello to change the priority date of the water

right associated with any well or the quantity of water that can be pumped from the well. It
validates "[a]ny change of place of use, point of diversion, nature orpurpose of use orperiod of
use of a water right. . . [that was accomplished] prior to November 19, 1987,. . . provided no

other water rights existing on the date of the change were injured and the change did not result in

an enlargement of the original right." I.C. $ 42-1425(2). "Proceeding under section 42-1425 a

water user cannot obtain a transfer that constitutes either an enlargement of the water right or

otherwise injures water rights existing on the date of the change." Fremont-Madison lrrigation

Dist. and Mitigation Group v. Idaho Ground Water Appropriators, Inc., 129 ldaho 454, 458,926

P.2d 1301, 1305 (1996).

"An increase in the volume of water diverted is an enlargement and is not allowed under

I.C. $ 42-1425." Id. Likewise, "there isper se injury to junior water rights holders anytime an

enlargement receives priority." A & B Iruigation Dist. v. Aberdeen-American Falls Ground

WaterDist.,I4lIdaho746,753,118P.3d78,85(2005). "Priorityintimeisanessentialpartof

western water law and to diminish one's priority works an undeniable injury to that water right

holder." Jenkins v. Idaho Dept. of Water Res., 103 Idaho 384, 388, 647 P.2d 1256, 1260 (lgS2).

"The limitations in section 42-1425 protect other water users from injury to their rights resulting

from a recognition of the transfers that are memorialized in the adjudication." Fremont-

Madison, 129 ldaho at 458,926 P.2d at 1305 (emphasis added). If Pocatello could have each

well be an alternate point of diversion for each water right without the attached condition, as

stated by IDWR in its supplemental Director's Report, "the City would be allowed to withdraw
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water under its most senior priority water right from any well location." Recognizing the

transfers without the attached condition would injure junior water rights holders by diminishing

their priorities. The district court did not err in upholding the attached condition.

uI.

Did the Department of Water Resources Have the Authority to Recommend the Condition

that Was Attached to Pocatello's Ground Water Rights when It Had Not Done So in Prior

Similar Cases?

Pocatello argues on appeal that the condition recommended by IDWR was a change from

the position it had taken in prior similar cases involving cities with multiple wells and an

interconnected delivery system and that it could not make that change without going through the

rule-making process. Pocatello did not timely raise this issue in the district court.

In its post:trial brief submitted to the Special Master, Pocatello argued: "When IDWR

recommended Pocatello's state law claims in 2003, it added condition language to every water

right recommended with alternate points of diversion under the accomplished transfer statute.

IDWR's inclusion of the condition provision is a change in position that it instituted in2003."

Hgwever, it clid not include that issue in its challcngc to thc district court of the Special Master's

recommendations.3 It raised that issue for the first time to the district court in its motion

pursuant to Rule 59(e) of the Idaho Rules of Civil Procedure to alter or amend the judgment.

3 
In its opening brief on its challenge to the district court, Pocatello listed the issues as follows

A. Consideration of Complex Factual Matters in Pocatello's Trial Below.

l. Was it error as a matter of law for the Special Master to approve IDWR's condition on

ground water rights for Pocatello's interconnected well system when consideration of the

condition required proceedings counter to the processes endorsed by the Idaho Supreme Court

decisions in Fremont-Madison and American Falls?

B. Conditions on the Water Rights for the Interconnected Well System.

I . Was it error as a matter of law for the Special Master to conclude that Pocatello could

not have its interconnected wells decreed as alternate points of diversion for its municipal

groundwater rights under the accomplished transfer statute unless the decree included a condition

to protectjunior rvater rights?

2. Did the Special Master commit error and impermissibly constrain Pocatello's exercise

of its water rights by recommending several of Pocatello's groundwater rights claimed under the

accomplished transfer statute with condition language that identifies nonexistent wells?
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"The purpose of motions under that rule is 'to allow the trial court . . . to correct errors

both of fact and law that had occurred in its proceedings.' Consideration of I.R.C.P. 59(e)

motions must be directed to the status of the case as it existed when the court rendered the

decision upon which the judgment is based." First Sec. Bank of ldaho, N.A. v. Ihebster, 179

Idaho 262,266, 805 P.2d 468, 472 (1991) (citations omitted). "A Rule 59(e) motion may not be

used to raise arguments or present evidence for the first time when they could reasonably have

been raised earlier in the litigation." Kona Enters, Inc. v. Estate of Bishop, 229 F.3d 877, 890

(9th Cir. 2000); accord Exxon Shipping Co. v. Baker,554 U.S. 471,486 (2008); I I C. Wright &
A. Miller, Federal Practice and Procedure $ 2810.1, pp. 127-28 (2d ed. 1995); 47 Am. Jur.2d

Judgments $ 658 (2006). Such motion cannot be used to present new information that the trial

3. Was it an error as a matter of law for the Special Master to conclude that the Affidavit
of Josephine P. Beeman in Support of Pocatello's Post-Trial Brief submitted additional evidence
in violation ofpre-trial orders?

4. Was it an error as a matter of law for the Special Master to conclude that placing a
restrictive condition on five wells claimed as alternate points of diversion for Pocatello's
interconnected groundwater rights under the accomplished transfer statute did not amount to a

collateral attack on Pocatello's approved Formal Transfer No. 5452, which listed the same five
wells as alternate points of diversion without the condition?

C. Wells as Alternate Points of Diversion for Surface Water Rights.
l. Was it error as a matter of law for the Special Master to conclude that in order to

obtain an SRBA decree for an accomplished transfer claim of groundwater points of diversion for
surface water rights, the City of Pocatello must first meet a burden of proof that its surface and
groundwater points of diversion draw from the "same source" within these hydraulically
connected sources?

2. Did the Special Master err as a matter of law by using incorrect standards of law to
determine whether Pocatello's surface water rights on Mink Creek and Gibson Jack Creek were
closely connected enough to Pocatello's interconnected groundwater wells to be considered the
same source?

(Footnotes omitted.) The only reference to IDWR changing its position was in connection with Pocatello's
argument that the Special Master erred in excluding three exhibits affached to the post-trial affidavit of Pocatello's
counsel. In its brief Pocatello argued: "Throughout the SRBA proceedings related to its state law claims, Pocatello
has repeatedly raised the overarching issue that IDWR changed its position regarding accomplished transfers under
l.C. S 42-1425. The exhibits were not'new evidence' constitutinga'trial by ambush' as described in Shelakv.
I4/hite Motor Co." (Footnote omitted). Not surprisingly, the district court did not address the issue of IDWR's
change in position in its initial decision. Pocatello raised it in its motion to alter or amend the judgment, and the
district court then rejected the argument stating: "However, it appears that the 'change in position' that Pocatello
refers to is a better understanding of conjunctive management and aquifer resources in the State of ldaho. . . . The
Department should not be hindered by prior misconceptions or misunderstandings of such a quickly evolving area of
the law."
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court did not have before it rendered its judgment. Marcher v. Butler,l 13 Idaho 867,870,749

P.2d 486,489 (1988). A Rule 59(e) motion cannot be used to raise issues and offer evidence

that, in hindsight, the litigant wishes it would have presented prior to the entry of a final

judgment. Because this issue had not been raised to the district couft prior to the entry of

judgment, it could not be raised thereafter by a motion under Rule 59(e). Therefore, we will not

address it on appeal.

IV.

Did the District Court Err in Holding that the Condition Applied

to Water Rights Acquired Prior to May 26,1969?

On appeal, Pocatello asserts, "The accomplished transfer statute, Idaho Code 542-1425

does not apply to changes made to water rights before May 26, 1969, the date it became

mandatory to seek a formal transfer for changes to r.vater rights." It did not raise that issue in the

district court until it filed its motion to amend the judgment pursuant to Rule 59(e) of the Idaho

Rules of Civil Procedure. In that motion, it argued for the first time to the district court that the

condition proposed by IDWR could not apply to any water rights acquired prior to May 26,

1969, because prior to that date administrative approval was not required to change a point of

diversion.

Whether Pocatello had changed the point of diversion for any of its wells prior to May

26, 1969, was an issue of fact. Merely connecting the wells to a common distribution system

would not have changed the point of diversion for any of its water rights. The special master did

not make any findings on that issue, undoubtedly because Pocatello did not raise it before the

master.

Following the trial before the master, Pocatello submitted a post-trial brief, the first line

of which stated, "This brief addresses all of the issues presented in the Court's six-day trial of

Pocatello's 38 state-law SRBA claims." Pocatello listed the issues tried as follows:

The 'OTHER PROVISIONS NECESSARY" remark recommended for 20

ground water rights associated with the City's interconnected culinary system.

The recommended denial of the City's interconnected culinary wells as

alternate points of diversion for the Mink Creek and Gibson Jack Creek

surfacc watcr rights.

The irrigation purpose of use recommended for Water Rights 29-7118, 29-

7119, and29-7770.

a

a

a
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a The priority dates for Water Rights 29-13558 and29-13639

In the portion of its brief entitled "statement of the Case," it asserted, "Ultimately,

Pocatello's claims for its integrated culinary system show the City's knowledge of and

compliance with the SRBA's 'accomplished transfer' statute, Idaho Code 42-1425." In the

footnote to this statement, it said, "On April 25,2003, Pocatello filed32 amended SRBA claims;

Pocatello amended 22 of these claims to include additional points of diversion."

In the section of its brief describing the course of the proceedings before the master,

Pocatello stated:

The City amended its SRBA claims to list each of these wells as points of
diversion for the 2l ground water rights and four surface water rights that, as of
November 19, 1987, were providing water for the City's integrated culinary
system in town. These claims for "alternate points of diversion" were filed in
accordance with the accomplished transfer statute, Idaho Code 42-1425.

(Emphasis added; footnotes omitted).

In its argument in the brief, Pocatello asserted, "Pocatello's evidence shows that its

accomplished transfer claims meet the stated legislative intent of 42-1425 and the procedural

requirements of the plain language of 42-1425." There was no mention in its brief of its
assertion that section 42-1425 does not apply to transfers of points of diversion that occurred

prior to May 26,1969. Because Pocatello did not raise the issue before the special master, there

is not afactual basis for this argument. As the district court wrote, "This Court has reviewed the

record in detail and was unable to locate where in the record Pocatello establishes a date certain

that the interconnected wells were in place."

It also did not raise the issue to the district court in its challenge of the special master's

recommendations. It first raised the issue in its motion to alter or amend the court's judgment.

In response, the district court wrote:

The State argues that Pocatello has attempted to introduce new evidence and legal
theories in its Motion and Brief. Specifically, the State asserts that Pocatello
never briefed or argued the issue of whether pre-1969 water rights are exempt
from the Director's review under LC. $ 42-1425, prior to filing its Motion. This
Court agrees.

As we stated above, a Rule 59(e) motion cannot be used to raise arguments or present evidence

for the first time that could reasonably have been raised prior to the entry ofjudgment. Because
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this issue had not been raised to the district court prior to the entry of the final judgment, it could

not be raised thereafter by a motion under Rule 59(e). Therefore, we will not address it on

appeal.

V.

Did the District Court Err in Holding that Pocatello's Wells Were Not

Alternate Points of Diversion for lts Surface Water Rights?

Pocatello had used its surface water rights in Gibson Jack Creek and Mink Creek to

supply its municipal rvater system until it was required to cease doing so in 1993 drre to changing

water quality regulations. It contends that its wells became alternate points of diversion for its

surface water rights pursuant to the provisions of Idaho Code section 42-1425. The aquifer from

which Pocatello pumps water and the two creeks are separate sources, even though they are

hydrologically conncctcd. The district court held that the statute does not authorize a change in

the source element of a water right. The statute validates changes in "place of use, point of

diversion, nature or purpose of use or period of use of a water right" under the specific

circumstances. I.C. $ 42-1425(2). Pocatello argues that "since a change in source necessarily

includes a change in point of diversion, tltis statutory language should not be interpreted as

prohibiting a change in source."

The interpretation of a statute is a question of law over which we exercise free review.

Gooding County v. Wybenga, 137 Idaho 201,204,46P.3d 18,21 (2002). It must begin with the

literal words of the statute, Thomsonv. City of Lewiston, 137 Idaho 473,478,50 P.3d 488,493

(2002); those words must be given their plain, usual, and ordinary meaning; and the statute must

be construed as a whole. State v. Hart, l35Idaho 827, 829,25 P.3d 850, 852 (2001). If the

statute is not ambiguous, this Court does not construe it, but simply follows the law as written.

Hansenv. State Farm Mut. Auto. Ins. Co.,ll2 ldaho 663,667,735P.2d974,978 (1987). We

construe statutes under the assumption that the legislature was aware of all other statutes and

precedents at the time the statute was passed . Druffel v. State Dept. of Tronsp., 136 ldaho 853,

856, 4t P.3d 739, 7 42 (2002).

In 1986, the legislature enacted ldaho Code section 42-l4ll(2), which states the elements

that the director of IDWR must determine with respect to a claimed water right. Uh. 220, $ I 3,

l986Idaho Sess. Laws 573,573-75. As originally enacted, it stated:
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The director shall determine the following elements with respect to all
water rights acquired under state law:

(a) the name and address of the claimant;
(b) the source of water;
(c) the quantity of water used in cubic feet per second or the quantity of
water stored in acre-feet per year;
(d) the date of priority;
(e) the legal description of the point(s) of diversion; if the claim is for an
instream flow, then a legal description of the beginning and ending points
of the claimed instream flow;
(f) the purpose ofuse;
(g) the period of the year when water is used for such purposes;
(h) a legal description of the place of use; if one (1) of the purposes of use
is inigation, then the number of irrigated acres within each forty (40) acre
subdivision, except as provided in section 42119,Idaho Code;
(i) the annualvolume of consumptive use; and

O such other matters as are necessary to define the right.

The elements listed describe the basic elements of a water right, State v. Nelson, l3l
Idaho 12, 15,951 P.2d943,946 (1998), and they include the source of water and the point of
diversion as separate elements. In 1994, the legislature enacted Idaho Code section 42-1425.

Ch.454, $ 31, 1994 Idaho Sess. Laws 1474, 1474-75. The statute provides the "place of use,

purpose of use, point of diversion, nature of use or period of use of a water right" could be

changed by a transfer that occurred prior to November 79, 1987. I.C. $ 42-1425(2). The

legislature did not include the source of water in the list of elements of a water right that could be

changed under the statute. Had it intended source to be included, it would have done so. The

district court did not err in holding that the source of a water right cannot be changed under

Idaho Code section 42-1425.

VI.

Did the District Court Err in Hotding that Water Right 29-7770

Was for an Irrigation Purpose?

At the request of Pocatello, water ight 29-7770 was licensed in 2003 for an irrigation

purpose. The Special Master held that because the city had not sought an administrative change

in the purpose of the water right and the license granting the water right was issued after the

November 19, 1987, deadline in Idaho Code section 42-1425, the purpose of use remained

irrigation. In its challenge to the district court, Pocatello argued that the water right should have
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been issued for a municipal purpose rather than the requested irrigation purpose. The district

court held that Pocatello would have to proceed with an administrative transfer proceeding.

On appeal, Pocatello argues that IDWR committed an error in law by issuing the license

for the use requested by the city. Idaho Code section 42-108 states, "Any person desiring to

make such change of point of diversion, place of use, period of use, or nature of use of water

shall make application for change with the department of water resources under the provisions of

section 42-222,Idaho Code." Section l7(bX3) of Administrative Order No. I adopted by the

SRBA court states, "Claimants seeking a change in their claimed water right under l.C. S 42-222

shall contact IDWR." That is what Poc,atello must do to change the purpose of water r\ght29-

7770. The district court did not err in so holding.

vI
Did the District Court Err in Affirming the Special Master's Findings as to the

Priority Dates for Water Rights 29-13558 and29-13639?

The Director's Report recommended water right number 29-13558 with a priority date of

July 16, 1924, and water right number 29-13639 with a priority date of October 22,1952. The

report "shall constitute prima facie evidence of the nature and extent of the water rights acquired

under state law." t.C. $ 42-1411(4). "Any party filing an objection to any portion of the

director's report shall have the burden of going forward with the evidence to rebutthe director's

report as to all issues raised by the objection." I.C. $ 42-l4ll(.5). "Each claimant of a water

right acquired under state law has the ultimate burden of persuasion for each element of a water

right." Id.

Pocatello claimed that the priority date for 29-13558 was 1905 and that the priority date

for 29-13639 was December 31, 1940. The matter was tried to a special master, who found that

Pocatello had not met its burden of proof as to both of its claimed priority dates. "The trier of

fact has the primary responsibility for weighing the evidence and determines whether the

required burden of proof on an issue has been met." Clear Springs Foods, Inc. v. Clear Lakes

Trout Co,136 Idaho 761,765,40 P.3d ll9, 123 (2002). The district court was required to

accept the master's findings of fact unless they were clearly erroneous. Idaho R. Civ. P.

53(e)(2). The district court determined that they were not clearly erroneous and accepted them.

"The special master's findings of facts, which are adopted by the SRBA district court, are
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considered to be the findings of the SRBA district coult." Clear Springs Foods, 136 Idaho at

764, 40 P.3d at 122. A trial court's findings of fact will not be set aside on appeal unless they are

clearly eroneous. Bramwell v. South Rigby Canal Co., 136Idaho 648, 650,39 P.3d 588, 590

(2001); Idaho R. Civ. P. 52(a). On appeal, we do not judge the credibility of the witnesses or the

weight of the evidence. Bream v. Benscoter, 139 Idaho 364, 367 , 79 P.3d 723, 726 (2003). We

only examine the record to determine if the factual findings are supported by evidence that a

reasonable trier of fact would accept and rely upon in determining whether a disputed issue of

fact has been proved . Id. at 367 -68,79 P .3d at 726-27 .

Water Right 29-13558. In its supplemental Diyector's Report, IDWR explained its

recommendation for the priority date of this water right as follows:

This water right is based on beneficial use and is for the first well used by
the city of Alameda and developed by the predecessor to the city of Alameda. . .

. Pocatello claimed a priority date of 1905 and states specifically in its objection
that the date should be June 30, 1905. However, the supporting documentation
provided by the City to the Department only supports a July 16, 1924 priority
date. According to a newspaper article in the claim file the city of Alameda was
founded on July 17,1924. According to the article, the first well was dug to a
depth of 65 feet. The article further states that the well was deepened to a depth
of 100 feet during the term of Alameda's first mayor. The priority date
recommended by the Department is one day before the City of Alameda was
founded. The Department recommended this date because the well appeared to
be in existence when the city was founded. The actual date the well was
developed has not been documented.

There is nothing in the record even remotely supporting Pocatello's claim to a 1905

priority date. The newspaper article was in the July 20,1952, edition of the Alameda Enterprise,

and it reported a speech given to a service club by an early pioneer resident of Alameda. The

article reported that the speaker "came to the area in 1905,- and that is apparently how Pocatello

arrived at its claimed priority date of 1905. The article did not report the speaker as stating that

the well was in existence when he came to the area. The only inference that could be drawn

from the article is that the well was in existence when Alameda was founded. The speaker's

only reported comments regarding when the well came into existence were as follows:

In commenting on the city water system, the speaker pointed out that the
first well was dug to a depth of 65 feet, providing a good supply of water, but
during the term of Mr. Freckleton, Alameda's first mayor, the well was drilled
down to 100 ft. and another 65 ft. well was dug later.
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On appeal, Pocatello does not contend that there is any evidence in the record srlpporting

its claimed 1905 priority date, or any other date. It simply argues that there is evidence that the

villages of North Pocatello and Fairview consolidated to form Alameda and that the principal

purpose was to purchase an existing water system. Pocatello concludes by stating, "This

evidence supports an earlier priority date than July 16, 1924,for water right29-13588," although

it does not argue that the evidence supports any particular date, month, or year as the priority

date.

"Until 1971 Idaho recognized two methods of appropriating water of the state both of

which rvere equally valid: the statutory method of appropriation and the constitutional method of

appropriation." Fremont-Madison lrrigation Dist. and Mitigation Group v. Idaho Ground Water

Appropriators, Inc., 129 ldaho 454, 456,926 P.2d 1301, 1303 (1996). Water ight 29-13588 is

based upon the constitutional method. When one divefts unappropriated water and applies it to a

beneficial use, the "right dates from the application of the water to a beneficial use." Crane

Falls Power & Irrigation Co. v. Snake River lwigation Co.,24 ldaho 63,82, 133 P. 655, 661

(1913). Thatdatemustbebaseduponevidence,notspeculation. Ifawaterrightisbasedupon

the constitutional method, "one of the essential requisites to establish his claim is the application

of water to a beneficial use, and, where there is a total lack of evidence upon this point, a decree

awarding water to the claimant cannot be sustained ." Reno v. Richards,32ldaho 1, 8, 178 P. 81,

83 (19r8).

In Reno, Franklin A. Reno and Jennie C. Reno each had 160-acre homestead entries to

which canals and laterals were constructed in 1904, permitting water to flow over their lands for

the irrigation of natural grasses. However, there was no cultivation on their tracts until 1907.

The trial court awarded them each a water right of 3.2 second feet with a date of priority in 1904'

Even though the irrigation of natural grasses was a beneficial use, we vacated the awards because

we have failed to find any evidence showing the amount of water applied to the

homestead entries in question during the years 1904,1905, and 1906; nor is there

any evidence at all definite as to whether the whole, or a portion only, of said

tracts were irrigated during those years.

Id. at 14-15, 178 P. at 86. We added that "it appears that the awards to each of these claimants

givo them a date of priority in advance of the actual application of the water to a heneficial use of

t4



which there is any definite evidence, and in amounts greater than that actually applied from year

to year." Id. at 15, 178 P. at 86 (emphasis added).

Likewise, in Rabido v. Furey,33 Idaho 56, 190 P. 73 (1920), the plaintiffs began in 1906

cleaning out a spring and constructing a ditch to transport the spring water to a natural channel

that ran through a canyon. In 1907, the water flowed down to the mouth of the canyon where

they diverted it into a ditch they had constructed. In 1909, they irrigated 40 acres of the plaintiff

Mary Rabido's land. The trial court found that her priority date was 1907 , the year the water was

brought down the canyon. We disagreed, stating, "[W]e must fall back on the date of the actual

application of the water for the date of her priority. From the evidence in the record it is not

possible to state exactly when the .8 second feet of water was applied to her entry." Id. at 63,

190 P. at 75.

With respect to water right number 29-13558, there is no evidence in the record that the

water from this well was actually applied to a beneficial use at any time prior to the date decreed

by the district court. Therefore, it did not err in determining that the priority date is July 16,

1924.

Water Right 29-13639. [n its supplemental Director's Report, IDWR explained its

recommendation for the priority date of this water right as follows:

The City of Pocatello claimed this water right as a beneficial use right
from Alameda well no. 3. License no.29-2324 which covered Alameda well nos.
1,2 and 3 has a priority date of October 22, 1952. . . . The City objected to the
recommended priority date stating that the priority date should be December 31,
1940. The City has not provided any evidence to support the claimed priority
date. Thus, the Department recommended this water right with the licensed
priority date of october 22, 1952, because there was no evidence to support an
earlier date.

The special master moved the date forward one day to October 21, 1952, because the

application for the permit, the first step in obtaining a license, indicated the well was in existence

when the application was filed, and the court affirmed that date because the State did not object.

Pocatello claims that this water right was acquired earlier than October 21,1952, based

upon the constitutional method of appropriation. An appropriator who has obtained a water right

under the constitutional method does not waive that right or its priority by later seeking a license

under the statutory method of appropriation. Clarkv. Hansen,35 Idaho 449,454,206 P. 808,

809 (1922). However, to obtain an earlier date Pocatello had the burden of proving its claim

l5



with definite evidence showing an earlier date on which the water was applied to a beneficial use

and the amount so applied.

As with water right number 29-13558, Pocatello did not do so. It simply states,

"Alameda grew from a population of 2100 people in 1940 to 4705 people in 1950 and to over

10,000 people in 1960. This evidence supports apriority date earlierthan October2l,1952for

water rrght2g-13639." It again does not identify what the earlier date should be. It apparently

wants this Court to speculate as to one. Speculation is not a substitute for evidence. The district

court did not err in determining that the priority date for water right number 29-13558 was

October 21,1952.

VIIL

Is the State Entitled to an Award of Attorney Fees

Pursuant to Idaho Code Section l2-l2l?

The State seeks an award of attorney fees pursuant to Idaho Code section 12-121. We

will not award attorney fees on appeal under that statute unless we are "left with the abiding

belief that the appeal was brought, pursued, or defended frivolously, unreasonably or without

foundation." Ruddv. Merritt,l33 Idaho 526,533,66 P.3d 230,237 (2003). Thc cntire appeal

must have been brought or pursued frivolously, unreasonably, or without foundation. Id.

Although it is close, we cannot say that the entire appeal was brought and pursued frivolously,

unreasonably, or without foundation. Therefore, we will not award the State attorney fees.

Ix.
Conclusion

We affirm the judgment of the district court. We award respondent costs on appeal, but

not attorney fees.

Chief Justice BURDICK, Justices J. JONES, W. JONES, and HORTON CONCUR.
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Aquifer

N/A

N/A

N/A

N/A

AKA/Name
Historica I

Well No. or Source

Mink Creek

Gibson Jack Creek

Mink Creek

Mink Creek

Water

Priority
Date

Diversion

Rate

Cum

Rate

Vol

Limit
lrrigated
Acreage

Purpose of
Use

Season of Use

2/26/186s 3.22 3.22 t/7 - 12/37 Mu

Municipal
Municipal
Municipal

t/1. - r2/3r
r/t - 12/3r
7/7 - 72/31

8.22

8.78

10.00

s.00
0.s6

7.21,8

6/76/!8s8
70/1.hsot
to/r/1e77

Water Right

29-271
29-4222
29-272
29-273

(21

(2)

(21

(21

(2t

(2)

(21

(21

(2)

(3)

SURFACE WATER RIGHTS

TNTERCONNECTED CtTy ("tC") wElts AND WATER RIGHTS

Summary of Water Rights

City of Pocatello

(3)

(21

(21

(21

lzt

Spronk Water Engineers, lnc. 6/23/2017

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

PIP

2O/Turner

Alameda 3

17

Alameda 4

Cree

Alameda 5

77

Alameda 1

Alameda 2

I/5 (2.45 cfs)
2 (2.45 cfs)

3 (4.23 cfs)

4
6

7

26

8

9

1.0

44

28

22

1"2

13

15

27

1,4

23

13 (0.89 cfs)

16 (6.67 cfs)

18 (a.66 cfs)

Municipal
Municipal
Municipal

Municipal
Municipal
Municipal
Municipal
Municipal

Municipal
Municipal
Municipal

Municipal
Municipal
Municipal
Municipal

7/7 - 72/3r
1/1- t2/31
7/t - 72/31,

L/1. - t2/3t
u7 - 12/31.

1./7 - t2/37
tlt - t2/37
1./7 - 72/3r

7/7 - t2/31
t/7 - 72/31
7/1. - t2/37

t/7 - 12/37

ut - 12/31.

7/t - 1.2/3r

1/7 - 72/37

1..34

2.30

L7.43

15.66

18.11

22.57

25.24

34.93

39.83

43.57

53.04

56.93
57.1,5

61-.59

73.87

7.34

0.96

9.13

4.23

2.45

4.46

2.67

9.69

4.90

3.68

9.s3

3.89

0.22
4.44

72.22

7 /16/7s24
72/3Utezs
12/3t/1926

8/31/1s37
12/31./7936
t2/37/1940

6/t/1943
6/7s/7948

8/3thsst
70/2r/19s2

9/7/7s53

9/rs/7es5
t2/31./tgss
8h5he56

ro/76/19s8

29-135s8

29-13559

29-13560

29-13561

29-13562
29-73637

29-4221
29-2274

29-I7348
29-13639

29-2338

29-4224
29-4226

29-4225
29-2407
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Summary of Water Rights

City of Pocatello
(1)

(21

INTERCONNECTED CITY ("1C") WELLS AND WATER RTGHTS (cont.)

INTERCONNECTED AtRPORT ("tA") WELTS AND WATER RtcHTS

(21

(21

(21

(21

AquiferAKA/Name
H istorical

Well No. or Source

Water

Priority
Date

Diversion

Rate

Cum

Rate

Vol

Limit
lrrigated
Acreage

Season of Use
Purpose of

Usecfs

Water Right

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

LPRVA

ESPA

LPRVA

LPRVA

LPRVA

Call

Alameda 6 (1.70 cfs)

Alameda 7 (1.55 cfs)

33

27

29

30 (5.58 cfs)

31 (8.03 cfs)

32 (3.46 cfs)

15

34
35

Municipal

Municipal
Municipal
Municipal

Municipal

Municipal
Municipal
Municipal

rlt - 1.2/31,

th - 12/31.

7/t - 12/37
1./1. - 72/37

r/7 - t2/31

7/t - 72/31.

\/t - t2/31
7/7 - !2/31

77.17

77.38

81.48

85.38

1,02.45

104.68

111.58
115.58

3.36

o.21,

4.10

3.90

77.07

2.23

7.OO

4.00

12131./te6t

lOh/Le62
t2/to/7s64
7t/6/1972
4/2s/1e76

2124/1s77

7h8/198s
3/26/1992

29-11339

29-4223
29-2499
29-7106
29-7322

29-7375
29-7782

29-8086

(s)

(s)

(5)

(5)

BIOSOTIDS PROGMM WATER RIGHTS

ESPA

ESPA

Phillips 1

Phillips 3

39

35

Municipal
Municipal

t/1. - t2/3r
1./t - 72/31,

2.20

5.54

2.20

3.34

t2/31./7940
6/13/1978

29-13638

29-7450

ESPA

N/A

ESPA

ESPA

ESPA

ESPA

ESPA

ESPA

ESPA

ESPA

Swanson

Spring

Phillips 2

Swanson

Submers

Vertical turb
A0007545

A0007547

City Pivot

2

Douglas Spring

40

Pit Road

2

DP 140

3

42

4t
WPC

lrrigation

lrrigation
Stockwater

Municipal
lrrigation
lrrigation
I rrigatio n

lrrigation
lrrigation
lrrigation
lrrieation

4/t - tLlt
4/1
7/7

70/37
72/31

7/7 - 72/3!
4/1. - 10/31

4/1. - tLlt
4/1. - tO/31_

s/7 -9lt
4/t - tLlt
4/1. - 1.1_/1

4/t - to/31.

24.1,

L3.5

150.0

20.0

91.0

76.0

278.5

300.0

280.0

96.4

600.0

80.0

289.0

266.0

1,774.0

r,200.0
1,120.0

0.482

0.7s2

2.67

5.27

5.67

6.85

8.34

12.35

18.35

22.87

0.482

0.27

0.01

r.92
2.60

0.40

1".18

1,.49

4.O7

6.00

4.46

s/22/7939

4/7/le40

12/3r/1942
6/20/7944
9/76/7e4e

72/31./1953
9/30h977
4/1,1,/1973

4/11-hs73
s/21/1984

29-22ssD

29-4276

29-1r344
29-2259
29-2255F

29-2344A
29-7073
29-7178
29-7779

29-7770
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Summary of Water Rights

City of Pocatello

AquiferAKA/Name
Historical

Well No. or Source

Water

Priority
Date

Diversion

Rate

Cum

Rate

Vol

Limit
lrrigated
Acreage

Season of Use
Purpose of

Use

Water Right

OTHER WATER RIGHTS

(71
LPRVA

LPRVA

ESPA

ESPA

N/A

LPRVA

Highland GC

Ward Park

Restlawn CemeterV
17

79

43

Wastewater
Restlawn Cemetery

lrrigation
Municipal
Municipal
lrrigation
I rrigatio n

lrrigation

4/7 - 70/31

4/t - ro/37
tlt - 12/37
4/t - 7U1
4/t - 77/7

3/75 - Trhs

19.0

50.0

777.O

19.0

s6.0
450.0

3,108.0

20.0

0.28

4.1,0

4.90

5.90

15.18

15.28

0.28

3.82

0.80

r..00

9.28

0.10

8/27/19s4
72/21./1956

1.0/76/7958
8/22/1974

72/29/1977
7 /6/7979

29-2354
29-2382
29-73636
29-7222

29-743t
29-7502(71

STOMGE RIGHTS

N/APalisades ReservoirStoraseu7 - t2/3750,000 AF50,000 AF7/28/193e01-2068

Notes:

of diversion for ground water and hydraulically connected surface sources.
(2) "lC Wells" - Municipal water rights decreed in SRBA with 22 PODs for ground water rights.
(3) "lCWells"-Municipal waterrightsdecreedinSRBAwith13PODsforgroundwaterrights. WaterrightpartofTransferNo.5452.
(4) Post SRBA water right.
(5) "lA Wells" - Municipal water rights decreed in SRBA with 2 PODs for ground water rights.
(6) Use of water right nos. 29-2255D and 29-2255F is limited to the irrigation of a combined total of 44.l acres in a single irrigation season.
(7) Useofwaterrightnos.29-2354and29-T502islimitedtotheirrigationof acombinedtotal of lg.Oacresinasingleirrigationseason.
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Preliminary Drafr - For Discussion Only

Water Rights in Transfer 5452 and
Associated Points of Diversion

City of Pocatello

(1)

Water R t

(21

OriginalPODs
Pre Tra nsfer 5452

(3)

AdditionalPODs
t Tra nsfer 5452

29-2274 Well Nos. 4,6,71,1,2,35,39, and 44
29-2338 Well Nos. 4, 6,7,8, 9, 10, and 44

29-7375 Well Nos. 15ta) Well Nos. 4, 6,7, 8, 9, tO, Lt, L2, 13, 35,
39, and 44

Notes:
(1) Water right associated with Transfer 5452.
(2) Historicalwells/PODs associated with water rights from license (priortoTransfer5452).
(3) Points of diversion added to water right in Transfer5452.

14y 
Waterrigntslicenseslor29-2338and29-7375 includeWell No. 15(NWsESec6T7SR35E). ThisPoDisnotin
Transfer 5452.

6/7 /20t7

Well Nos.7,8,9, L0, and L3

Well Nos. !!,12, L3, 15(o),35,
and 39

Spronk Water Engineers, lnc.
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EXHIBIT 1

STATE OF IDAHO
DEPARTMENT OF WATBR RESOURCES

TRAT.ISFER OF WATER RIGIIT

TtslrsFER NO. 5452
WATER RrGET NO(S) . 29-0227 4/29-0233 8/29 -0737s

This lE to cert,ify Ehac: CIIY OF POCATEIJTO
PO BOX 4L69

. POCATELIJO ID 83205

trae requeEced a change to the above capcioned waEer right (s) . Thle ctrange in raler
riEht(s) ie authorized pursuant to Elre provisionE of SectLan,42-222, Idaho Cod,e,
provided the condLtions lisE,ed belorr are rnee.

BElEiFrCrr'IJ trsE PERrop oF nsE
DrVER,STON

RITE

nLghE !to.29-02274 !
MSNTCIPAIJ 01/01 co L2/3t
Prlor{gr: 06h5/L948

Iight No. 29-02338 :
r.roNlclPrr oL/ot Eo L2/31
Prl.orLty: 09 /oL/).9s3

Id.Eht No. 29-07375 :
MLNICTPAjJ 01/01 ca t2/3L
PrlorLty: O2/24/L971

TOTIL:

sonRs_E
GROSNDI{ATER

ITOCITION OF FOINT (S) gF DITTERSIOI{:

SCANNED

APR 3 0 2001

21.00 cFs

1{.75 eFS

3.34 CFS

.39.10 cFs

-NESE ,

-NESE ,

-SWNE
> NIWSW

-!{E!{If
- lrwsE

SENE
I

rSEtiIE
;NWSE
< laslt
- swsl{

Sec. 10, Torrnship
BAIINOCK County

Sec. 12, Township
POWER County

Sec. 15, Tornrship
Sec. 15, Tomship
Sec. 25, Township
Sec. 2?, Torf,D.abip
Sec. 35, Torrnehip
Sec. 35, Towrship
Sec. 35, Torvnehip
Sec. 1, T'ow!,ship
Sec, 16, Township

BAIINOSIC CounCy

06S, RanEe 338

065, Rarge 338

0 5s,
06s,
05s,
06s,
0 6s,
0 5s,
o6s,
07s,
07s,

Rarrge
Rarrge
Range
Range
Range
Range
RanEe
R"arrge

Range

338
348
348
3{E
348
348
348
348
3sE

MlcnoHtMeo

AUG 0 9 ,.e9.9





C

PIG 2

TRAI{SFER NO. 5452
WATER RrcET NO (S) . 29 -02274/29-0233 8/29 -07375

COIIDITTONS OF..APPROVAL AND REI{ARKS

1. RighE holder ehall cocrply '*ith rhe drilling permit
requiremenE,a of Section 12-235, Ida.tro Code.

2. uee o! sater r.mder thie approval Ehall conpry wich applicable
Itater grrality atandarde o! the DiviEion of Envirortnental eqality
of, the fdaho Department of, Heatth and l{elfare.

3. The right holder ehall accourplieh Ehe ctrange autrhorized by thie
tranefer within one (t) year of Ehe date of chie approval.

4. Failure of Ehe right holder to comply with che condLtibne of this
tranaf,etr ie cauge. for che Director to rescirrd approval o! the
granafcr-

5. Apgrroval of tlrie transf,er doee not preclude the opportunity for
review of rhe validicy of the water right, (a) in the ongoing
Snake R.l.ver Baein ndjudicat,ion.

6. The right holder eha[ meaaure and arurually reporE diverEione o!
uacer and,/or oEher pert,inent hydrologic and sysEelr iuforzration aE
required {p Section 42-70L, Idaho Code.

7. Prior t,o divereion of wat,er under this approval, the righE holder
Ehal1 prorride a lleana of, meaeurenent accepcable Eo the Departmenc
f,rom all auetrorlzed points of divergion which wiII al.Iow
deEenrinaei.oo of, Etre Eocal race of, divereion.* 8. The total inst,anE,arteous divergion of, saeer f,rocr all point,e of,
divereion under TraaEfer 5452 ghall noc exceed 39.10 cfs.

9. The nell (e) Previouely used usder clrese righte shall be abandoned
in a rnanner whieh coaplles wi,ttr Uepartment ueII abandonrlenE
niles.

10. Place of uee ie located within the Cicy of Focagello and the,
eurrounding eervice area.

11. T]ro (2) polnea of divereion atre losated wilhin SENE, and three

Dared."j:';il#:
version are Located within NyfSE, ol S35, T065,

S** , Ls-1i

nLQ

R348.

Chief , ifaE,er Allocation Butreau

MJCBOF,IMEO

AU6
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EXHIBIT 2

IDAIO DEPARTMENT OF HATER. FESOUNCES

RECOT4GNDED I{AIER RIGiIIS ACQUIRED UNDER SIATE IAN

07 /L0/2003

I

I

t..

I
l

i,,

:l
'l

1:

I

I

I

I

l,
l'

i
i

RTGH! NUHBER:

NAI.G AND ADDRESS:

29-227A

CIIA OF POCATELIO
PO BOX 4169
POCAtElro tD 83205

sooRcE: GROUND HATER

coANrITy: 9.690 cFs

PRIoRITY DATE: 05/15/1948

POIM OP
DIVERSION: T06S

T0 65

?06s

T0 65

T0 55

1065

T06s

r0 6s

T0 65

T0 65

T07S

T07s

PURPOSE A}ID
PERIOD OF USE:

PURPOSE OF USE

!,TLTNlCX,PAI

PIACE OF USE:

S10 NESE 9lithln PottER Counry
S12 NESE 9lithln POWER Counry

S15 SIINE Wlthl.n POWER County
Sl5 NHSII Hithln BAIINOCX( Counry

526 NElm Fithln BANNOCK counry
S27 N}ISE l{ithin BAN}IOCK Counry
S35 SENE 9fltbin BANNoCK Counry
S35 SENE Wlthin BAIINOCK Counry
S35 MISE !{ithin BAl{llOcK County
s35 NwsE witlrin EA}nlocK county
S35 lfitSE Vllthin BAITNOCK County
SI sESt Wlthin BAlIlloCK Counry

s16 swsgt 9ll.thln BAI{NoCK counly

TRIB9IIRY:

PERIOD OF OSE

0r/01 t2/3t

B33E

R33E

R33E

R34E

R34E

R3{E

R34E

834E

R3,lE

R3{E

R34E

R34E

R35E

OUANTIlA
9.690 C3s

1L6





qrn '@

01 /LO/2003

IDAHO DEPIRIIIENT oF HATER RESOSRCES

RECOMMENDED I{AfE8. RIGEIS ACQUIRED OIIDER STAfE TAI{

Place of use ig wltlrin the sc:ilrice alea of the clty of pocatrlro uuni.cipar
weCer supply systeE as provldcd for under ldaho Lar.

OIICER PROVISIONS NECESSARY FOR DEFINITION OR }.DI{INISIRAIION OF ICIS IIAfER RIGHf:

Thls part!.al dccrea is subJect to such gcneral provislons necessary for
the definltion of the .rights or lor the elficlent adsinlstlation of the t atc!
lights as nay be ul,tjratety d€ter:rined by the Court at a point in lLme no
Iat6! than lhe ently o! e final unified declee. Section 42-14:.,2(6), ldaho
Cade.

EXPIATL\IORY !tATEP,t.4t: BASIS OF CIAIM - Lleense
The light holdcr shall nea3ure and annually lcFort dlversions of r*ater
and/or other pcrtlnEnt hydlologic and systet! inlosaation as required by
Sectioti 42-70:-, tdaho Code.

Use o! rater undcr. this approval shall corply rirh applicable water quality
standards of the Dlvision of Envirormental Qu!.Iity of the tdaho Depart$ent
of Health and gtelfare.

Prlor co dlvelslon of waler under this approvar, the !1ght hordar sharl provide
a means of neasurenent acceptabre to the Depart$ent fron arr autlrorized
Points of diverEion nhlch yill allow decem.ination of thE total rate o!
divers ion.
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0? /10/ 2003

IDAIIO DEPARIMEIII OF }rlTE8 RESOURCES

RECOHMENDED T{ATER RIGIITS ACQUIRED IJNDER STAI€ IAi{

SOORCE: GROUND VTATER

QUAI{TITY: 9.530 CFS

PRIORITY DATE: 09/01/1953

POI}IT OF
DIVERSION:

RIGitT MIMBER:

!IN{E NTD ADDRESS:

PURPOSE AIID
PERIOD OF USE;

PIACE OF USE:

29-233I

CITY OF POCATELLO
PO BOX 4159
POCATEIJP ID 83205

Sto IESE Y{lehln POHER Counry
S12 NESE Wiehin POWER County
S15 SWNE vliEhl-n POWER County
S15 IIWSW nithin SAI0|OCK County

S25 NEN!i Wj.chln BANNOCK county
52? NI{SE Within BANNOCK Count,y

S35 SENE Wlthin BAIINOCK Counry
S35 SEI{E HiLhin BA}JNOCK County

S35 IXfSE l{ichin BANNOCI( Counry
S35 NWSE wl.tbin B.LNNoCK County
s35 NllsE Yiithin BAITNOCK County
s1 SESE ntthln BAI.INOCK County
s15 SWS9| ltl.EhLn EAIiINoCK County

TRIBUTARY:

PERIOD OF USE

01/01 12/3L

l0 6s

T0 5s

T0 5S

T0 65

T0 5S

r0 6s

T0 6s

r06s

T06s

t06s
r06s

f07s

T0?s

R33E

DI ??

E??F

R3{E

R34E

R34E

R3{E

R3'lE

R34E

R34lE

R3 {E

R34t

R35E

PURPOSE ,OE. USE

MI'NICI9AI
OUa}{TITY

9.530 cFS
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01 /L0/2003

IDAIIO DEPARTMENT OF WATER RESOIIRCES

REC0!,0,|ENDED 9rAfER ntGIt?S ACQUIREo UNDER SttTE IAW

Place of use is within the senrice area of the city of pocatello nunicipal
water suFply systerD as plovided for under Idabo LalJ.

OTEER PROVTSIONS NECESSAAY FOR DEFINITION OR ADI(IN]STTATION OF THIS i{ATER RIGBT!
' This partlal decree is subJact to such general provisions necessary for

the definitloa of the llEhts or for tlre efficient adqinistrarion of the Hater
sight,s as tlay be ul.tj.rrrately deteftdned by tlre court at a point in tLne no
Ia!e! than the entry of, a final unifted declee. section {2-1412(6), Idaho
Code.

EXPIA}IATORY IIAfERIAT: BASIS OF CI.IIM . License
the light holder shall maasura and annually report diversions of water
a4d/or other PerEinent hydrologlc and syslen l-nformation as required by
Secrion 42-70]-t Idaho Code.

use of.watEr under this approval shall corapry wtth applicabre trater guallty
standards of the DlvLslon of Envllontlentar ouality of the ldaho oepaitmcnt-
of flealth rnd i{elfare

Plior to diuersion of vate! under this approvar, the right holde! shall provide
a neans of neasurement acceptable !o the Depas-unent frorn all auchorizedpoints of, diversion shich yrill arlow detesrdlnation o! the t,otal late of
diversion.

?98
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IDNTO DEPARIIGN1 OF }IITER RESOURCES

RECCMMENDED WAIER RIGETS ACQUIRED WDER STATE IAII

RfGHT NUI{BERT

NATttr AND ADDRESS:

29-2499

CIIY OF ?OCAIE].LO
PO BOX 4169
POCAIEITO ID 83205

souRcE: GROI'ND I{AfER

QOAN?ITY! 4.100 CFS

PRIoRIIY DATE: L2/LA/L964

POiNt or
DIVERSION:

PTJRPOSE AND
PERIOD OF USE:

?LACE OF OSEI

T05S R34E Slrl MlNl{ Wlrhin BAI|NOCK Couaty
T05S R34E SI5 NWNE tuthj.n EAIINoCK Counry

T065 R34E S15 NEN!{ 9l!r,hln BI'NNoCK County
T05S R34E S15 I.IESE Withln BANIIOCK County
T05S R34E Sl5 NESE Wirhin B,N|No(A Counry

1065 R34E S15 NENE within BANNoCK Counry
1065 R3{E S23 NWNE rIithin BANNOCK Counry
T06s R34E S23 sn![E llithin BANNoCK counry
T06s R34E S23 SEIM nithin BAIINOCK Counry

t05S R3,1lE S23 NES9I Withl-n BA}ttfOCK County
T06s R3{E 526 NE}II{ wlrhln BANNOCK Counry
t06s R3{E 326 SviSE tiithin BANNoCK County
T05S R34E s35 NvlNE witbin B.N{NoCK Counry

T065 R34E S35 SEIIE Within BANNOCK County
T065 R34E S35 NWSE within BIIiTNOCK Counry
T0?S R34E Sl N9iNE 

',ot 
2 r{iEbin BAI,INOCK County

?07s F34E 51 SWNE l{ichin BTNNOCK CounEy

T0?S F34E st NESE l{lthln BA}INoCK County
TO?s R34E s1 sEsE ltlc,iin BANNocx counry
T0lS R35E 56 NI{SE illchin 8A}|NOC( County
To?s R35E S? 'NEslt liItiln EAr{NocN county
To?s R35E sI8 SEIIE within BANNOCK County

PURPOSE AF USE

MT'NICIPAI.

IRIBTIIARY:

PERIOD OF I]SE

01/01 tz/3t
OI'A}TTITY

{.100 cFs

Place of use is *ithin tlre senrice alea of the City of ?ocatello nunieipal
rater supply syetern as provided for under ldaho tar.
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01 lLO/2003

IDN'IO DEPAR?MENT OT TTAIER RESOSRCES

RECOUMENDED WATSR RIGSSS ACQOIRED SNDER STAIE IAIV

OTHER PROVISIONS NECESSARI FOR DEFINTTION OR ADT4INISTRATION OF THIS WATER RIGHT:

lo the extent necessary for adnlnlstaation, wa!e! Has first appropriated
o5 used f!on:
Pocarello tiell No. 2 located in To?s. R3{8, s01, NWNE,
on 72/31/L926 ln the amount o! 3.12 cfs
Pocatello well No. 3 locared in to?S, R3{E, S01, SWNE,
od L2/31/L926 ln the anoun! of 11,23 cf,s.
Pocat,ello i{el1 No. ? located ln T065, R3{E, S3S, NWNE,
od L2/3L/L940 in lhe arnount of 4.48 cf,s.
Pocatello liell No. 10 located !n T05S, R34E, S25, NE!it!{,
on 6/L5/L948 in the arnount of 5.35 cfs.
Pocatello HeII No. 12 located ln T06s, R34E, s35, SENE,'. on 9iL/L953 in '.he a&ounr of, 6.20 cf,s.

. Pocatello well No. 13 located in T0?S, R34E, SO1, SESE,
on 9,/1/1953 in the araount of 2-22 cfs, and on 10,/18/1958 for an
addi,tional algount.of, 0.89 cfs.pocatello l{ell No. 1.1 localect in T07S, R3SE, SO?, NEsw,

. on L2/3I/L955 ln rhe anount of 0.22 cfs.
Pocatello t{e1l No. 15 localed in T07s, R358, s06, }imsE,
on 9/1,/1953 in the Eunoun! of 1.1I c!s, and on Z/24/Lg11 for an additional
amoun! of 2.23 cfs.
Pocatello l{ell No. 16 located in TOES, R3{E, 526, S9ISE,
on 10/16,/1958 in the anaunt of 8.6? cfs.
Pocatello 

'lel:, 
No. 18 located in T05s, R3{8, s15, NENT{,

on 10/16/1958 in the alrount o! 11.66 cfs.' Pocatello ltell No. 21 located in T065, R3rlE, S23, St{IyE,
on 9/15,/1955 in the anount of 3.89 cfs.
Pocatello HelI No. 22 located in T065, R3{E, s23, SENfl,
oa LO/22/L952 in the anount of 3.68 cfs.
Pocatello well No. 23 Located in 106s, R3rlE,
on 8/15/1955 in the a$ount of {.4{ cfs.
Pocatello Hell. No. 26 Located i.n T065, R3{8,
on 5/Lr1945 1n f-he anount of 2.6? cfs.
Pocate1lo l{ell No, 2? located in f06S, R3{E,
on L2/L0/196{ ln the arnount of rl.l0 cfs.
Pocatello well No, 28 tocated tn tO?S, R3{E,
on 8/3I,/I951 in the arnount of 4.90 cfs.
Pocatello well No. 29 located in T065, R3{E,
on LL/6/L972 ln the anount of 5.20 cfs.
Pocatello lllell No. 30 locatecl in T06s, R348,
.on 4/25/L976 in the araoun! of, 5,5? cf,s.
Pocatello 9lell No. 31 loeated ln T06s, R34E,
on 4/25/L976 ln the amount b! 8.02 c!s.
Pocatetlo WeIl No. 32 located i$ T05S, R3{8,
on 4/?5/L916 in tbc anount of 3.45 cfs.
Pocatello WetI No. 33 located in to?S, R358,
od LQ/L/1962 In the .urount of 0,21 cfs.
Pocatello ltell No. 34 locatcd in !065, R34Er
on 2/L8/L985 in che irr$ount of ?.00 cfs.

s23,

s15,

s14,

s0l,

s23,

s35,

s15,

sl6r.

st 8,

s15,

NW}IE,

NWNE,

NWIM,

NESE,

NESW,

NWNE,

NESE,

NENE,

SENE,

NESE,

thls partial decree is subject to such generat provisions necessary foa
the definition of the llghts or for the efficien! a&rinistlation oi tjre satcr
rights as nay be ulttnately deteBd.ned by the Court at a point in tine no
Iater than the enrry of a final unlfied decrle. Section 4Z-LLL2(5), Idaho
Code.

XPI.ANATORY UATERIAI.: EASIS OF cIAI}r . License
RIGI{T INCLUDES ACCOMPLIS}IED CIIANGE IN POINT OT DTVERSION
puRsuAlrT T0 sEcTIoN 42-L425, IDAITO CODE.
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0? /10/2003

IDNIO DEPARI!{ENT OF flATER RESOIJRGS

RECOA{ENDSD I{ATER RIGHIS ACQUIRED ONDER SIAIE I,AIV

RIGHT NTIMBER:

NN,IE AND ADDRESS:

29-1115

CITY OF gOCAIE!!.O
PO BOX {169
POCETEIIO ID 83205

souRcE GROUND WATER

QUN{TTlY: 2.230 cFs

PRIORIIY DATE: 02/24/1911

POI}IT OF

DT\ERSION:

PT'RPOSE A}ID

PERIOD OP USE:
PSRP9SE OF USE

MI'NICIPAJ.

PI.ACE OF USE {.

1065 R33E s10 ![ESE within gOwER Couniy
T065 R33E S12 NESE lilithin PowER Counly
T06s R33E S15 SWNE lttthln poHER counry
T05S R34E S15 lwlstl tllt!,ln BANNOCK County
T065 R34E S25 ltElfil Withln BAI,INOCK County
T065 R3{E S?? NWSE within EAIINOCK Counry
TOSS R3{E S35 SENE !{ithin EANNOCK Counry
T065 R34E S35 SENE ?llthin BAIINOCK Couniy
T05S R34E S35 NWSE Withln BAIINOCK County
T05S R3{E S35 N!{SE lfl!}tin BANNOCK Counly.

T05S R34E S35 NWSE wlthln BAITNOCK County
t07S R34E 51 SESE .!{ithin aANNOCK counly
r0?S R35E SX6 SI{SW Wlrbin B.f,NNOCK Counr,y

TRIBUIIAI!

PERIOD OF USE

01/0r L2/3L
QI'ANTITY

2.230 cFs

t,/ld
1579
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IDATiO DEPIR$,ENT OF tllTER RESOIIRCES

RECOMMENDED VIAIER RIGRTS ACQUTRED UNDER SIATE IAI{

Place of use is rri.thin tllte serrrl,ce area of the City of pocatello ouniclpat
cater supply systen as provlded fo! under Iclaho Law.

OTIIER PROVISIONS IIECESSARY FOR DEFIIII?ION OR ADIitrNISTRATION OF fHIs tlAtER RIGBT:

?h.!s palelal decree ls subjeec to such general provlslons necessary for
tbe defj"nitlon of the rights or for tlrc efflclent adninistration of the uater
rights as &ay br ultinately d.etesnined by the Court at a point in !j.!0e no
Iater than the entry of a flnal unified decree. Section 42-1412{5), Idaho
Code.

EXPLAMToRY MA?ERIAL: BISIS Ol ClLtH - I,lcense
lhe right holdcr shall neasure and annually report diverslons of, ratlr
and/or otheE pertinent hydlologic and systelB infornatlon as requir€d by

. SecElon 42-10!, Idaho Code.

Ose of water under this approval shall conply wit!
standards of the Division of Envlrorurental Quality
of H,ealth and W:lfere.

appllcable water quallty
of the ldaho Departnent

Ptio! to diversion of water under this agprowal, tha right holder shal1 provide
a neans of measurenent acceptable to the Depaltnent fron aII authorized
Points of dLversion whlch will atloer determinatlon of the totaL rate o:
dlversion.

ls80





EXHIBIT A CTTY OF POCATELLO

Subcase Nos:

29-A027:'
29 - OO272
29 -OO273
29-02274
29-02338
2e -02354
29-02382
29 -4240]-
29-02499
29*A422r
29-04222
29-04223
29-04224
29-04225
29-04226
29- 071,06
29-07118
29 -O 7l_L 9
29-07222
29-07322
29-07375
29-0743t
29-A745Q
29-07sAz
29-07770
29- 0',77 82
29-1-r.339
29-It344
29-L]-348
29- L3559
29-l-3559
29-1356A
29-L355L
29-73562
29-1,3536
29-13637
29-r.3638
29 -13639

(Subcase lisL: BEEMANGP )
8/18/06





EERTIFTCATE OF MAII,ING

I certlfy that a true and correct copy of the ORDER ON

SUMMARY JTIDGMENT was mailed on August 18, 2006, with sufficient
first-class postage to the following:

ORDER ON SUMMARY WDGMENT
8/!8/06

A]VIERICAN FALLS RESERVOIR
Represented by:

C. THOMAS ARKOOSH
301 MAIN STREET
PO BOX 32
GOODING, ID 83330
Phone: 208-934-8872

AMERICAN FALLS RESERVOIR
Represented by:

DAVID HE]DA
301 MAIN STREET
PO BOX 32
GOODING, TD 83330
Phone: 208-934-8872

CITY OF POCATELLO
Represented by:

JOSEPHINE P. BEEMAN
409 WEST ,JEFFERSON STREET
BOISE, ID 83702
Phone: 208-331--0950

STATE OF IDAHO
Represented by:

NATURAL RESOURCES DIV CHIEF
STATE OF IDAHO
ATTORNEY GENERAL' S OFFICE
PO BOX 44449
BOTSE, ID 837Ll-4449

A & B IRRIGAT]ON DISTRICT
BURLEY IRRIGATTON DISTR]CT

Represented by:
ROGER D L]NG
5].5 H ST
PO BOX 395
RUPERT, ID 83350-0395
Phone; 208-436-47!7

CITY OF POCATELLO
Represented by:

SARAH A K]-AHN
WHITE & JANKOWSKI LLP
KITTREDGE BUILDING
51r l_6TH ST STE 500
DENVER, CO 80202
Phone: 303-595-944L

MILNER TRRIGATION DTSTR]CT
NORTH SIDE CANAL COMPANY
TWIN FAI,LS CANA], COMPANY

Represented by:
TRAVIS L THOMPSON
113 MAIN AVE W, STE 303
TWrN FALLS, rD 83301-6]-67
Phone t 208-733-0700

UNITED STATE OF A]VIERICA
UNTTED STATES OF AMERICA

Represented by:
US DEPARTMENT OF .]UST]CE
ENV]RONMENT & NATL' RESOURCES
550 WEST FORT STREET, MSC O33
BOISE, fD 83724

M]N]DOKA IRRIGATION DISTRICT
Represented by:

W. KENT FLETCHER
PO BOX 248
BURIJEY, rD g33l_B
Phone z 208-678-3250

DIRECTOR OF IDWR
PO tsOX 83720
BOTSE, fD 83720-0098

UNITED STATES OF AMERICA
US DEPT OF JUSTTCE, ENRD
550 W FORT ST MSC 033
BOISE, ID 83724
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8"4"8 OF rDJ{IrO
DEPARTIIE}IT OF IIASER RFSOt'RCE$

TRANSTER OF lryATER AIGflT
IE[trSFtn, ilo. 5,l5t

ITATFR BrdET rIO (E], 29 - 9227 a 129 -0e33 A/29 - 075?5

Thie la to s€rtily thac: CIIf OF POCjl"S[IrO
90 sox {1€9
POCtrTEr.LO fD 93205

bas tequest€d a shangs to Ehe above captioEcd l.arr! r{ghr (BJ . rttla chargE iu *atar
righr{t} is Er.rthorieeapursuant to the Frovlaions of, secclon t2-2zz} rd6ho Cod6.provtdad the donditisra llated belor ara mt,

gEIIETICIrI, Usr PrntrOD o[ u8t
DMnSrOS

qIE

!!BCE
GROT'!U}I{A?EN

EOC.f,?rOr{ OF EOII*FIS} Or_llyrug:Q{a

SCANNED

APR 30 200,

:1,00 cPs

l{.?6 cFs

3.34 CPg

lOlll!r * 39.10 Cfg

FFSE .

l{ESl r

S6e. 10, fotrnshlp
Ejm{$OCe County

sec. Ltr, filrmrh{p
POIiER County

S6c. r9, foslrship
g6c. 15. T('ErEhlF
gec. t6r To*nehlp
gec,21t To*aahip
Eeg, 35. To$46hlp
gac. 35r Townahip
gcc, 35, Tornahip
g€c, I, Tomsh.i.p
Se6. 16r Ton'lshlp

B,AI{NOC( County

Etgh! Uo- 29-O227t :
urNrcrPlt 0r/01 ro 12/3r.
Drlorlty: O6lLs1L9+8

nttht Xo- ?9-02338 :
uItNrcI9lL 01/0r ro 12,/31
lrlorliy:09/01/1.953

rlght uor 2t-0?!?! i
I{UNICIPAI OL/oL to L2ltL
?rlorltyr 02124/L97?

069, Rang. 338

O5S, Rlnge 338

SI{NE
mqsg
nElm
nrsF
s8t{E
SSNE
t|ltsE
gFSE

snsw

05$,
05gr
06s.
06,s,
068.
06s.
065,
0?9,
0?$,

Rang€
RAflg6
Rar96
Range
Rrngc
Rartge
nlnqE
Range
Rarrge

338
34E
g{E

34lE

3{B
3itE
t{E
3{E
3tE

rl{rcForrtt{€0

{liti 0 .9 ,{g9

EXHIBIT 3





pr4iB 2

*8

9

10

11

2

*nllrsrH, ars. -d5?
$ATEn n:GdT lro { S} . 29 - A227 4 I 29 - A2338 I 29 - 0?3?5

CgNDrflor[g OF l!Pl,O'lli[[ AID nEieRfg

Rlqht holdor ahall eoqrJ-y slbh rh€ drilling parnlt
rcquirencntr of gcctlon ,{:-3X5. Idaho Codc.
Itse of vater under this appro l sball ccnnFly r.ith *rp1icab1€
sater quality FtBldardd of, the Divialon of, EBvirg4$cntal euafity
sf, th6 Idqho Departmcnt of H€alth aad llelfqre..
fhe right holder phall accq'l1sh the clrange autbor*cat btr thls
ttas!f,er within of,o (1) y€ar of the ddt! of thls approval.
Fallure ol the rlght nolder ro eomply r{lrtr rhc condiEions of rhiB
trangf,or ie eauga for th€ Di:.sciof to r€Jcidd appro.ral of, ih€
cfrsEf€r.
ApFriovr1 of thi8 tranFtar do€B rot preclude th6 opFortuDity tor
rlvicy of tha vrlidity of the water right{G} ifi thc engo:lng
$nakc Rivrr Ba*io Adjuclieetlod,
!tr. right holder ehall acaaurc and annually r.port diver.lons of,
vater and/or oth€r pertlneDt hldrologtc and eyalcm lnformafion aa
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