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STATE OF IDAHO
DEPARTUENT OF 9IATER RESOURCES

TRANSFER OF WATER RIGHT

TRAIISFER NO. 4TO{
nATEB RrcET NO(s) . 75-000L9D175-O0021

Thie is to certify that: IDAEO ARRO$EBiN, WATER DIgfRfCI
1500 FUI*ToN
SAIJ,IOH ID E346?

hae regueFted a change to the above captioned water right(€). Thls change in water
rlght(s) ls authorized pursuant to the Brovieiong of Section 42-222, Ideho Code,
ptovided the condltlone lieted below are met.

{

'".1..
.i,.:;,::,

BENEFTCIAL U6E EFEIOD OEll gE
i .:,iil.;.li:..' ., 

"

Right rro. 75-ooo19D : ', ri,:i, ',

Dol.IEsTrc 01/01 |.la l;2137
Priority: 06/At/ 7858, l,i,,i;:rlii:ii',

j 
1 j .:i,i

RiEht No. 75-0o021 r ',,.,:i.:.,,

DIVTIRSIOI{
RAITE

0.30 cFs

cFs

qF8

AilHUAIJ
voT.TlllE

12.00 AF

4?.1.7 AFDOMESTIC orlo
Priority: os/o1/1883

souncE

CHIPPS CREEK

InceTloil OF POII$($) OE_D_JIIFE8f,OUr l''. .:r. i
, Ir. ,l

ir" 'lt l,

'i r.'

.:r

55.17 lr

SESE

l0 hevuw

ip 21N, Range 218S,I{NW :,S.Qo,. trl , Towneh
,IjE$HIi County

:.

PI.ACA OF USE: DOT,TESTIC

?WN RGE SEC
21N 21S 1 NWSW

2 NESE

COITDITTONg OF EPPBOYEIJ AND RETiTARKS
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BEFORE TEE DEPARTMENT OF WATER RESOURCES

OT'THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRAI{SFER NO. 4IO4 OF WATER
RIGTTT NOS, 75-OOOI9D A}.ID
75-OOO2I IN THENAN{E OF IDAHO
ARROWHEAD WATER DISTRICT

FINAL ORDER

Protests were filed with the Idaho Department of Water Resources (department)
contesting the above described application for transfer. The department conducted a hearing and
the hearing officer issued a recommended order on May 22,1996.

NNDINGS OF FACT

WeterRight EistorA

l. On April 29, lgg4,Idaho Arrowhead Water District (Arrowhead) filed amended
application for transfer no. 4104 (application) wittr the department proposing to change the point
of diversion, nature of use and period of use of water right nos. 75-00019D and 75-00021-

2. Water right no. 75-00019 was decreed in 1903 to John Wheeler and C.C. Willis as

follows:

)
)
)
)
)
)

Rate of flow:
Source:
Use:
Priority:
Place ofuse:

Rate of flow
Source:
Use:
Priority:

3. Water right no. ?5-00021was decreed in 1903 to Sophronia Pollard as follows:

3.6 cfs (180 mine/s inches)
Jesse Creek
Irrigation
1868

Parts of Sections 19, 29,30, and 31, T22N, R22E, B.M.

0.10 cfs
Jesse Creek
Inigation
Itday 1883
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4. On October 8, 1907, the state engineer approved a change in the place of use for
0.30 cfs (15 miners inches) of water right no. 75-00019. The place of use was changed to the
SEI/4NWI/4, Section 6, T2lN, R22E, B.M. The water right transfened was referred to in the
department files as the *Ostrander water" or the "Ostrander tight."

5. On June 29, 1981, the Department approved application for transfer no. 2356,
filed by Dale T. Smedley, for water right no. 75-00021 as follows:

Point of diversion:
Place ofuse:

Rate offlow:
Source:
Use:
Point of diversion:
Place ofuse:

Ident no.:
Rate offlow:
Volume:
Source:
Use:
Point of diversion:

Place ofuse:

Not described in decree
Not described in decree

0.10 cfs
Chipps Creek
Inigation
NEI/4NEII4, Section 10, T2lN, RzlE, B.M.
40 acres within the NWI/4SWI/4, Section I and the
NEli4SEl/4, Section 2, TS21N R2lE, B.M.

75-00019D
0.30 cfs
12 AF
Chipps Creek and Pollard Creek
Inigation
Chipps Creek - SEI/4SWI/4, Section 2, T2lN,
R2IE, B.M.
Pollard Creek - NEI/4NEI/4, Section 10, T2lN,
R2IE, B.M.
Four acres within the NWI/4SWL|4, Section I and the
NEI/4SEI/4, Section 2, T2lN, R2lE, B,M.

6. On June 30, 1981, the department approved application for transfer no. 2355, filed
by Dale T. Smedley, for part of water right no. 75-00019. The water right souglrt to be

transfened was the Ostrander right discussed in paragraph no. 4.

The Snake River Basin Adjudication (SRBA) claim filed for this water right no. 75-0019D claims
two (2) points of diversion.

7. Because of the identical place of use descriptions and simultaneous filing of
application for transfer nos. 2355 and2356, there is some question whether the place of use
described by water right no. 75-00021 should have been limited to the four acres described by
water right no. 75-00019D.

t *--
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8.

as follows:

9.
follows:

Application for transfer no. 4104 proposes to change water right no. zio0olgD

Ident no.: 75-00019D
Rate of flow: 0.30 cfs
Volume: 12 AF
Source: Chipps Creek
Use: Domestic
Priority: 1868

Point of div: SWI/4NWI/4, Section I l, T21N, R2lE, B.M.
Place ofuse: NWI/4SWI/4, Section I and theNEll4SEl/4, Sll2sEl/4,

Section 2, T2lN, R2lE, B.M.

Application for transfer no. 4104 proposes to change water right no. 75-00021 as

Ident no.: 75-00021
Rate of flow: 0.10 cfs
Volume: 42.17 N
Source: Chipps Creek
Use: Domestic
Priority: May l, 1883

Point of div: SWI/4lWl/4, Section I l, T2lN, R2lE, BM
Place of use: NWI/4SWI/4, Section I and the NEI/4SEI/4, Sl/zsEl/4,

Section 2, T2lN, R2lE, g.ld.

10. On August 16,1994, the department conducted a hearing in Salmon, Idaho on the
application for transfer no. 4101, the matter now pending. The applicant was present and was
represented by Kent Foster. Protestant City of Salmon was represcnted by Lanny Sloan.
Intervenors Isley Investment, Inc., Billy B. Isley and Oliver Ranch Joint Venture (collectively
referred to hereafter as "Isley'') were represented by Iordarr P. Smith. Protestant Dale C.
Edwards was present and represented himself and Edgar Edwards. Protestant Robert L.
Blackadar did not appear. Jordan Smith moved to continue the hearing due to the complor
issues related to the ownership of the rights sought for transfer, and the hearing officer continuod
the hearing to allow time for the parties to research the questions of title.

I L On March 5, 1996, the Department conducted artother hearing for the protests.
The applicant was present and was represented by Kent Foster, attorney at law. Protestant City
of Salmort was repres€nted by John McKinney, attorney at law. Intervenors lsley Investment,
Inc., Billy B. Isley and Oliver Ranch Joint Venture were represented by Billy Isley, e principle in
both Isley Investments, Inc. and Oliver Ranch Joint Venture. Dale C. Edwards and Edgar
Edwards represented themselves (both referred to hereafter as "Edwards"). Edgar Edwards
agreed to be a spokesman for both himself and Dale C. Edwards.

il
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12. At the beginning of the March 5, 1996 hearing City of Salmon and Isley objected
to the hearing ort the basis that ownership of the water rights being considered for trans r-had not
been determined. The hearing officer noted their objection for the record but ruled that he would
not continue the matter because the Department of Water Resources had already decided it would
determine ownership when considerirrg the application for transfer.

Phcc of Use end Weter Right Chrin of Title

13. In June of 1978, Dale T. and Helen B. Smedley (hereafter referred to as
"Smedleys") acquired approximately 7a0 acres of land located on bench land west of Satmort
Idaho, and east of the channels of Pollard Creek and Jesse Creeh known locally as the Oliver
Ranch, The land is specifically located within Section I and Section 2, T2lN, R21E, B.M. The
walranty deed conveying the property generally granted all water rights to the Smedleys.

14. [n November of 1977, and before acquiring the Oliver Ranch the Smdleys leased
the Oliver Ranch to Van I. Woodward and Margareta f. Woodward for a period of 30 years. The
lease merged into the Smedley's ownership of the Oliver Ranch in 1978. The lease did not
describe any water rights that were subject to the lease.

15. In March of 1978, approximately three months before Smedleys purchased the
Oliver Ranc[ John Reddington conveyed "[f]ifteen inches of Jesse Creek . . . known as the
Ostrander right . . ." to Smedleys by a deed of water rights. A copy of the deed is in the water
right files. Isley exhibit no. C is a canceled check for $15,000 from Fred R. or Mary Louise
Iacobson (owners of the Oliver Ranch prior to Smedley) to John Reddington. Jacobsons paid
Reddington on the same day Reddington deeded fifteen miners inches of water to Smedleys. Isley
asserted that the check was psyment for fifteen miners inches of right no. 7540019.

16, In 1979, Smedleys filed application for transfer nos. 2355 and 2356, described in
finding of fact nos. 5 and 6, respectively. The applications explained they were filed for the
purpos€ of increasing the efficient use of water for irrigation purpos€s.

17. The applications for transfer did not propose a change in the nature ofuse urd the
season of use. There is some indicatiog however, that Smedleys wanted to change the nafure of
u$e and season of use hr the water right. A letter issued by Glen Sa;rton of the department at the
time of approval of the applications for transfer contained an unusual warning that approval of the
transfers did not authorize a change in nature of use or change in the season of use.

I8. In 1980, Smedleys conveyed 75 acres of the Oliver Ranch located in the SWl14 of
Section I and the Sl/2 of Section 2, T2lN, R2lE, B.M. to Reed A. Summers urd Diane S.
Summers (Summers). The deed did not describe any water rights.

I9. Smedleys began platting some of the property for development at approximately
the same time as the approval of application for transfer nos. 2355 and 2356 in 1981. An intake
pipe was buried under or near Chipps Creek which extracted water percolating from the creek. A
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domestic pipeline system with four buried 100,000 gallon tanks was also constructed. Smedleys
began selling domestic lots in the early 1980's.

20. Evidence at the hearing established that, as homes were built, water was divertcd
from Chipps Creek from about l98l to the present time for domestic purposes including zufficient
water for inigation of one-hdf acre per residential lot,

21. In 1984, Smedleys conveyed four water rights to the Arrowhead Water District, an
entity that had been formed to deliver domestic water to the subdivision homeowners. Three of
the water rigftts conveyed were numbered in the department records as 75-00019D, 75-00021,
and75-OAO22.

22. By the early 1990's, nine homes were built in the Smedley Subdivision and were
served with domestic water diverted from Chipps Creek. In additio4 a waterline was stubbed to
the boundary of one additional residential lot.

23- Isley is a successor in interest to Smedleys, and now owns the 75 acreparcel
conveyed to Summers in 1980. Isley is also the successor of the lessee who leased the Oliver
Ranch ftom Smedleys in t977. Evidence shows that water has been diverted from Jesse Creek
and its tributaries for inigation of the Oliver Ranch when water is available, particularly for
inigation oflands owned by Isley. The phases of development within which the homes are
located were released from any encumbrance created by the 1977 lease. Isley stipulated that
Arowhead should receive the water it needs for the existing nine homes and one lot, but was
unwilling to concede that Arrowhead owns all ofwater right nos. 75-00Ol9D and 75-00021.

24. The 0.30 cfs portion of watsr right no. 75-00019 acquired by Smedleys is not
zubject to the lease because: ( I ) it was acquired in I 978, after the lease was executed n lg77 , 8)
the right w:illnot appurtenant to any ofthe lands zubject to the lease at least until Smedleys
transferred the water in 1981, (3) the lessees are not shown to have had any interest in transfer
nos. 2355 and 2356 when it was approved by the Department in 1981, (4) water tras bcen used by
Artowhead for domestic purpos€s, and (5) the hornes and one lot were released from the lease.

25. The evidence shows that the intent of the Smedleys was to provide domestic water
for the subdivision in the approximate quantities authorized by transfer nos. 2355 and 2356.
Evidence also shows that the water approximately equal to the quantities authorized by water
right nos. 75-00019D and 75-00021 has been delivered to the Arrowhead subdivision from l98t
through the present time with a better priority than the rights delivered to Isley's prop€rty.

26. Furthermore, the conveyance of 75 acres to Isley's predecessors (Summers) was
complete prior to approval of transfer nos. 2355 and 2356. Isley's predecessors were not named
as the owrers ofthe water rights at the time the transfers were approved. Smedleys did not
intend to convey to Summers any portion of water right nos. 75-00019D and 75-00021.

FTNAL ORIIER - Prgc 5



27
75-0AA2t.

The evidence establishd that Arrowhead owns water right nos. T5-00019D end

Other Watcr Rights

28. Other water rights are diverted from Chipps Creeh Pollard Creek and Iesse Creek.
A water right summary, prepared by the Department, was introduced by Blackadar as Blackadar
exhibit no. F at the hearing. While the srmmary admittedly contains some descriptions that are
inaccurate, it correctly shows that the City of Salmon owns water rights authorizing the diversion
of 3.80 cfs with an 1867 priority from Jesse Creek and Pollard Creek. These are the earliest
water rights authorized for diversion from Jesse Creek and Pollard Creek.

29. The City of Salmon withdrew its protest based on an understanding that.its 1867
priority rights were the earliest rights diverted from Jesse Creek and Pollard Creek and
Arrowhead understood and agreed that ils water rights would be shut offif the Cityirf Salmon's
water rights were not being satisfied.

30. Blackadar ovrns portions of water right no. 75-00019. Anowhead proposes to
transfer a different portion of water right no. 75-00019. As a result, the portion of the right
owned by Blackadar bears the same priority of June l, 1868 as the portion sought to be
transferred by Arrowhead.

31. Blackadar conectly pointed out limitations for water right no. 75-00019D, rnost
notably the limitation of 12 acre feet per annum and the requirement that a measuring device be
installed.

32. Edwards own land located south of the Oliver property which is inigated by water
diverted pursuant to an April l, 1894 priority water right diverted from Chipps Creek.

33, Edwards were concerned about the delivery of all the water rights, not just the
rights being delivered to the suMivision. Edwards raised concern regarding delivery ofwater
pursuant to water right no. 75-00022 and where the right would be delivered. The parties
verbally agre€d to a scheme of delivery that is outside the scope of this hearing. Edwards did not
withdraw their protest, but the hearing officer finds that their concerns are not relevant to the
issues being considered,

34. Arrowhead has installed a measuring device which can be read by the watermaster.
The measuring device accumulates total acre feet diverted. When water is not available pursuant
to water right no. 75-00021, the watermaster must record the total volume that has accumulated
until water right no. 75-00f,.Zl is 4gain available. When 12 acre feet has been diverted ttrough the
Arrowhead system pursuant to water right no. 75-000I9D, diversion must cease until diversion
pur$uant to water right no. 75-00021is again possible.

FINAL ORIIER -Pege 6 '



35. Blackadar also pointed out the lack of diligence in delivering thes€ rights in tlre
past. The watennaster should be instructed by this order to carefully deliver the rights punilrnt
to their order of priority.

CONCLUSIONS OF LAW

l. Idaho Code S 42-2?2 provides in pertinent part as follows:

The director of the department of water resources shall examine dl the evidence
and available information and shall approve the change in whole, or in part, or
upon conditions, provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right, and the charrge is
consistent with the conservation of water resources within the state of Idaho and is
in the local public interest as defined in section 42-203A(5), Idaho Code;

2. With respect to the issues as set forth irr Idaho Code $ 42-222, the applicrnt bears
the burden of proof regarding all of the criteria contained therein.

3. Ovmership of a water right must be determined by the Department of Watcr
Resources if a transfer is pending before the department.

4. Arrowhead Water District established at the hearing that it had used water in
quantities very similar to the quantities described by water right nos. 75-000t9D and 75-00021.
It also established that it had used these quantities ofwater within the priorities approximarely
represented by the water rights. It established that it had received water in priority before
deliveries to land owned by Isley or to land leased by Isley. It established a reasonable chain of
title to the water rights.

5. This transfer will not injure other water rights.

6. This transfer will not result in an enlargement of usp.

7. This transfer is in the local public interest.

8. This transfer is consistent with conservation of the water of the State of ldaho.

ORI}ER

IT IS HEREBY ORDERED that application for transfer no. 4104 is APPROVED and
water right nos. 75-00019D and 75-00021 are subject to the following conditions:

l. Use of water under this right is limited to domestic purposes for ten homes. Not
more than one-half acre associated with each completed home may be inigated.

FINAL ORITER - Pegc 7



2. The total uutual volumc diverted pursuant to water right no. 75{ml9D shall not
excecd 12 acre feet.

3. A totalizing measuring device and loclcable controlling works of a tlpe approved
by the department shall be maintained on the diverting works in a manner that will provide the
watermaster suitable control of the diversion.

4. Usc of water under this water right shall be regulated by the watermaster of State
Water District No. 75A.

5. The watermaster shall close the controlling works to the Arrowhoad Water Dstrict
diversion whenever prior water rights are not being satisfied. The watermaster shdl also close the
controlling works to the Arrowhead Watsr District diversion when furowhead Water District hss
diverted 12 acre fect in one year pursuant to water right no. 75-00019D, unless wat€f, pursrant to
water right no. 75-00021is available.

6. The change authorized by this transfer shall be accomplished within one (l) year of
the date of this approval.

7. Failure to comply with the conditions of this transfer is cause for the director to
issue an order to show cruse why the approval of the transfer should not be rescinded.

8. Approval of this transfer does not preclude the opportunity for review ofthe
validity of the water rights in the ongoing Snake River Basin Adjudication.

Dated this zoth day of F*r*rf 1996.

Director
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CERTIFICATE OF MAILING

I do hereby certify that on this J z:idat of at(- -4Lr-se- .

copy, postage p..pai* oi the foregoing-Flll oRDm;;T;

Idaho Arrowhead Water Dist
1500 Fulton
Salmos ID 83467

Robert L. Blackadar
801 Fairmont Street
Salmon,ID 83467

Jordan P. Smith
Attorney at Law
807lvlain Street
Salmoq ID 83467

Edgar S. Edwards
Dale C. Edwards
P.O. Box 846
Salmoq ID 83467

1996, I mailed a true and correct
following:

Patricia A. Hau€ Mayor
City of Salmon
200 Main Street
Salmon, ID 83467

Kent W. Foster
HOLDEN KID\4/ELL HAHN & CRAPO
P.O. Box 50130
330 Shoup Ave.
Idaho Falll ID 83405 -

L.
Secretary
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BEFORE THE DNPARTMENT OF WATER RESOIIRCES

OF THE

STATE OF IDAHO

IN THE MAT1ER OF APPLICATTON
FOR TRAT.ISFERNO. 4IO4 OF WATER
RIGIIT NOS. 75.OOOI 9D A}.ID
75-00021 IN THE NAI\,IE OF IDAHO
ARROWHEAD WATER DISTRICT

RECOMMENDED ORDER

Protests were filed with the Idaho Department ofWaterResources (department)
contesting the above described application for transfer. The department conducted a hearing and
the hearing officer recommends the following Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

WrterRight Eistory

1. On April 29,lgg4,Idaho Arrowhead Water Disrict (Arrowhead) fild amended
application for transfer no. 4104 (application) with the department proposing to change the point
of diversion, nature ofuse and period ofuse ofwater right nos. 75-00019D and 75-0@21.

2.

follows:
Water right no. 75-00019 was decreed in 1903 to John Wheeler and C.C. \Yillis as

)
)
)
)
)
)

Rate of flow:
Sourco:
Use:
Priority:
Place ofuse:

Rate of flow:
Source:
Use:
Priority:

3.6 cfs (180 mineds inches)
Jesse Creek
Inigation
1868

Parts of Sections 19, 29,30 and 31, T22N, R22E, B.M.

0.10 cfs
Jesse Creek
Inigation
May 1883

3. Water right no. 75-00021 was decreed in 1903 to Sophronia Pollard as follows:

/i,,",-'-,,.-

t,tliii ,_'r,) :., -
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4. On October 8, 1907, the state engineer approved a change in the place ofuse for
0.30 cfs (15 miners inches) of right no. 75-00019. The place of use was changed to the
SEl/4NWl/4, Section 6, T2lN, R.22E., B.M. The water right transferred was referred to in thc
department files as the nostrander water" or the "Ostrander right."

5. On June 29, 1981, the Department approved application for transfer no. 2356,
filed by Dale T. Smedley, for water right no. 75-00021as follows:

Point of diversion
Place ofuse;

Rate offlow
Source
Use
Point of diversion
Place ofuse:

Ident no.:
Rate of flow:
Volume:
Source:
Use:
Point of div:

Not described in decree

Not described in decree

0. l0 cfs
Chipps Creek
Inigation
NEI/4NEI/4, Section 10, T2lN R2lE, B.M.
40 acres within the NWI/4 SWI/4, Section I and the
NEl/4SEl/4, Section 2, TS2lN, R2lE, B.M.

75-00019D
0.30 cfs
12 AF
Chipps Creek and Pollard Creek
Irrigation
Chipps Creek - SEI/4SW1/4, Section 2, T2lN,
R2IE, B.M.
Pollard Creek - NEl/4NEli4, Section 10, T2lN,
R2IE, B.M.
Four acres within l.Ml/4SW1/4, Secrion I and the NEI/4SEI/4
Section 2, T2l\ R21E, B.M.

6. On June 30, 1981, the department approved application for transfer no.2355, filed
by Dale T. Smodley, for part of water right no. ?5-00019. The water right sought to be
transferred was the Ostrander right discussed in the preceding paragraph no. 4.

Place of use:

The Snake River Basin Adjudication (SRBA) claim filed for this right claims two (2) points of
diversion.

7. Because of the identical place of use descriptions and simultaneous filing of
application for transfer nos. 2355 and 2356, there is some question whether the place ofuse
describsd by water right no, 75-00021 should have been limited to the four acres described by
water right no. 75-00019D.

RDCOMMENDED ORDER - Prge 2



8,

as follows:

9
follows:

Ident no.:
Rate offlow
Volume:
Source:
Use:
Priority:
Point of div:
Place ofuse:

Application fortransfer no. 4104 proposes to change water right no, 75-00019D

75-00019D
0.30 cfs
12 AF
Chipps Creek
Domestic
1868

SWl/4lfill/4, Section ll, T21N, R2lE, B.M.
l.Iwl/4SWl/4, Section I and the NEI/4SEI/4, SI/2SEI/4,
Section 2, T2lN, R2lE, B.M.

Application for transfer no. 4104 proposes to change water right no. 75-00021 as

Ident no.: 75-00021
Rate offlow: 0.10 cfs
Volume: 42.17 N
Source: Chipps Creek
Use: Domestic
Priority: May l, 1883

Point of div: SWI/4I.I\il1l4, Smtion I l, T2lN, R2lE, BM
Place ofuse: NWI/4SWI/4, Section I and theNEl/4SEt/4, Sl/2SEl/4,

Section 2, T2lN, R2lE, B,M.

10. On August 16, 1994, the department conducted a hearing in Salmoq Idaho on the
application for transfer no. 4101, the matter now pending. The applicant was present and was
represented by Kent Foster. Protestant City of Salmon was represented by Lanny Sloan,
Intervenors Isley Investment, fnc., Billy B. Isley and Oliver Ranch Joint Venture (collectivety
referred to hereafter as "Islef') were represented by Jordan P. Smith. Protestant Dale C.
Edwards was present and represented himself and Edgar Edwards. Protestant Robert L.
Blackadar did not appear. Jordan Smith moved to continue the hearing due to the complex
iszues related to the ownership of the rights sought for transfer, and the hearing offcer continued
the hearing to allow time for the parties to research the questions of titre.

I l. On March 5, 1996, the Department conducted another hearing for the protests.
The applicant was present and was represented by Kent Foster, attorney at law. Protestant City
of Salmon was represented by John McKinney, attorney at law. Intervenors Isley lnvestment,
Inc., Billy B. Isley and Oliver Ranch loint Venture were represented by Billy Isley, a principle in
both Isley Investments, Inc. and Oliver Ranch Joint Venture, Dale C. Edwards and Edgar
Edwards reprqs€nted themselves (both referred to hereafter as "Edwards"). Edgar Rlwards
agreed to be a spokesman for both himself and Dale C. Edwards,

'tr:'
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12. At the begtnning of the March 5, 1996 hearing, City of Salmon and Isley objected
to the hearing on the basis that ownership of the water rights being considered for transfer had not
been determined. The hearing officer noted their objection for the record but ruled that he would
not continue the matter because the Department of Water Resources had already decided it would
determine ownership when considering the application for transfer.

Plecc of Use end'Water Right Chein of Title

13, In June of 1978, Dale T. and Helen B. Smedley (hereafter referred to as
"Smedleys") acquired approximately 740 acres of land located on bench land west of Salmon,
Idaho, and east ofthe channels ofPollard Creek and Jesse Creeh known locally as the Oliver
Ranch. The land is specifically located within Section I and Section 2, T21N, R2lE, B.M. The
warranty deed conveying thc property generally granted all water rights to the Smedleys.

14. In November of 1977, and before acquiring the Oliver Ranch, the Smedleys leased
the Oliver Ranch to Van J. Woodward and Margareta J. Woodward for a period of 30 years. The
lease merged into the Smedley's ownership of the Oliver Ranch in 1978. The lease did not
describe any water rights that were zubject to the lease,

15. In March of 1978, approximately three months before Smedleys purchased the
Oliver Ranch, John Reddington conveyed "[flifteen inches of Jesse Creek . . . known as the
Ostrander right , , ." to Smedleys by a deed of water rights. A copy of the deed is in the water
right files. Isley exhibit no. C is a canceled check for $15,0@ from Fred R. or Mary Louise
Iacobson (owners of the Oliver Ranch prior to Smedley) to John Reddingtoq purporting to be
payment for fifteen miners inches of right no. 75-00019. Jacobsons paid Reddington on the same
day Reddington deeded fifteen miners inches ofwater to Smedleys.

16. In 1979, Smedleys filed application for transfer nos. 2355 and 2356 described in
finding of fact nos, 5 and 6, respectively. The applications explained they were filed for the
purpos€ of increasing the efficient use of water for inigation purposes.

. 17. The applioations for transfer did not propose a change in the nature of use and the
season ofuse. There is some indication, however, that Smedleys wanted to change the nature of
use and season of use for the water right. A letter issued by Glen Saxton of the department at the
time of approval of the applications for transfer contained an unusual waming that approval of the
transfers did not authorize a change in nature ofuse or change in the season ofuse.

18. In 1980, Smedleys conveyed 75 acres ofthe Oliver Ranch located in the SWI/4 of
Section I and the Sl/2 of Section 2, T2lN, R2lE, B.M. to Reed A. Summers and Diane S.
Summers (Summers). The deed did not describe any warer rights.

19. Smedleys began platting some of the property for development simultaneously
with the approval of the application for transfer nos, 2355 and2356 in 1981. An intake pipe was
buried under or neaf, Chipps Creek which extracted water percolating from the creek. A domestic
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pipeline system with four buried 100,000 galton tanks was also construaed. Smedleys began
selling domestic lots in the early 1980's. As homes were built and service lines from Chipps Creek
were connected to the homes.

ZA. Evidence at the hearing established that water was diverted from Chipps Creek
from about l98l to the present time for domestic purposes as homes were built, including
sufficient water for inigation of one-half acre per residential lot.

21. In 1984, Smedleys conveyed four water rights to the Arrowhead Water District, an
entity that had been formed to deliver domestic water to the subdivision homeowners. Three of
the water .ights conveyed were numbered in the department reoords as ?5-00019D, 75-00O21 and
75-00022.

22. By the early 1990's, nine homes were built in the Smedley SuMivision and served
with dornestic water diverted from Chipps Creek, In addition, a waterline was stubbed to the
boundary of one additionat residential lot.

23. Islery is a successor in interest to the Smedleys, and now owns the 75 acre parcel
conveyed to Summers in 1980. Isley is also the successor ofthe lessee who leased the Oliver
Ranch from Smedleys in 1977. Evidence also shows that water has been diverted from Jesse
Creek and its tributaries for inigation of the Oliver Ranch when water is available, particularly for
inigation of lands owned by Isley. The phases of development within which the homes are
located were released from any encumbrance created by the 1977 lease. Isley stipulated that
Anowhead should receive the water it needs for the existing nine homes and one lot, but was
unwilling to concede that Arrowhead owns all of water right nos. 75-00019D and 75-00021.

24. The 0.30 cfs ofwater right no. 75-00019 acquired by Smedleys is not subject to
the lease because: (l) it was acquired in 1978, after the lease was executed in l9?7, (2) the dght
was not sppurtenant to any of the lands subject to the lease at least until Smedleys transferred the
water in 1981, (3) the lessees are not shown to have had any interest in transfer nos, 2355 and
2356 when it was approved by the Department in 1981, (4) water has been used by Arrowhead
for domestic purposes, and (5) the homes and one lot were released from the lease.

25. The evidence shows that the intent of the Smedleys was to provide domestic water
for the subdivision in the approximate quantities authorized by transfers no. 2355 and 2356.
Evidence also shows that the water has been delivered in those approximate quantities to the
suMivision from lgEl through the present time with a better priority than the rights delivered to
Isley's property.

26. Furthermore, the conveyance of 75 acres to Isley's predecessors (Summers) was
complete prior to approval oftransfer nos. 2355 and 2356. Isley's predecessors were not named
as the owners of the water rights at the time the transfers were approved. Smedleys did not
intend to convey to Summers any portion of water right nos. 75-00019D and 75-00021.
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75-00021.

The evidence established that Anowhead owns water right nos. 75-00019D and

Other Wster Rights

28. Other water rights are diverted from Chipps Creelg Pollard Creek and Jesse Creek.
A water right summary, prepared by the Department, was introduced by Blackadar as Blackadar
exhibit no. F at the hearing. While the summary admittedly contains some descriptions that are
inaccurate, it conectly shows that the City of Salmon owns water rights authorizing the diversion
of 3.80 cfs with an 1867 priority from Jesse Creek and Pollard Creek. These sre the earliest
water rights authorized for diversion from Jesse Creek and Pollard Creek.

29. The City of Salmon withdrew its protest based on an understanding that its 1867
priority rights were the earliest rights diverted from Jesse Creek and Pollard Creek and
Arowhead understood and agreed that its water rights would be shut offif the City of Salmon's
water rights were not being satisfied.

30. Blackadar owns portions ofwater right no. 75-00019, the same right which is
proposed to be transferred by Arrowhead. As a result, the portion of the right owned by
Blackadar bears the same priority of lune l, 1868 as the portion sought to be transfened by
Arrowhead.

31. Blackadar correctly pointed out limitations for w&ter right no. 75-00019D, most
notably the limitation of 12 acre feet per annum and the requirement that a measuring dwice be
installed.

32. Edwards own land located south of the Oliver property which is inigated by water
diverted pursuant to an April l, 1894 priority water right diverted from Chipps Creek.

33. Edwards were concerned about the delivery of dl the water rights, not just the
rights being delivered to the zubdivision. Edwards raised concern regarding delivery of water
pursuant to water right no. 75-0W22, and where the right would be delivered. The parties
verbally agreed to a scheme of delivery that is outside the scope of this hearing. Edwards did not
withdraw their protest, but the hearing officer finds that their concerns are not relevant to the
issuos being considered.

34. Arrowhead has installed a measuring device which can be read by the watermaster.
The measuring device accumulates total acre feet diverted. When water is rot available pursrrant
to water right no. 75-00021, the watermaster must record the total volume that has apcunnrlated
until water right no. 75-00021 is again available. When 12 acre feet has been divertod ttrough the
Arrowhead system pursuant to water right no. 75-00019D, diversion must cease until diversion
pursuant to water right no. 75-00021 is again possible.
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35. Blackadar also pointed out the lack of diligence in delivering these rights in the
past. The watermaster should be instructed by this order to carefirlly deliver the rights pursuant
to their order of priority.

CONCLUSIONS OF II\W

Idaho Code $ 42-222 provides in pertinent part as follows:

The director of the department of water resources shall examine all the evidence
and available information and shall approve the change in wholq or in part, or
upon conditions, provided no other water rights are injured there,bS the change
does not constitute an enlargement in use of the original righq and the change is
consistent with the cons€rvation ofwater resourc€s within the state of tdaho and is
in the local public interest as defined in section 42-203L(5), Idaho Code;

2. With respect to the issues as set forth in Idaho Code $ 42-222, the applicant bears
the burden of proof regarding all of the criteria contained therein.

3. Ownership of a water right must be determined by the Department of Water
Resources if a transfer is pending before the department.

4. Arrowhead Water District established at the hearing that it had used water in
quantities very similar to the quantities described by water right nos. 75-00019D and 75-00021.
It also established that it had used these quantities of water within the priorities approximately
represcnted by the water rights. It established that it had received water in priority before
deliveries to land owned by Isley or to land leased by Isley. It established a reasonable chain of
title to the water rights.

This transfer will not injure other water rights

This transfer will not result in an enlargement of use.

This transfer is in the local public interest.

This transfer is consistent with conservation of the water of the State of ldaho.

ORDER

IT IS IIEREBY ORDERED that application for transfer no. 4104 is APPROVED and
water right nos. 75-00019D and 75-00021are subject to the following conditions:

l. Use of water under this right is limited to domestic purposes for ten homes. Not
more than one-half acre associated with each completed home may be inigated.

1

5.

6.

7.

L
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2. The total annual volume diverted pursuant to water right no. 75-00019D shall not
exceed 12 acre feet.

1. A totalizing measuring device and lockable controlling works of a type approved
by the department shall be maintained on the diverting works in a manner that will provide the
watennaster suitablo control of the diversion,

4. Use of water under this weter right shall be regulated by the watermaster of State
WaterDistrict No. 75A.

5. The watermaster shall close the controlling works to the Anowhead Water District
diversion whenever prior water rights are not being satisfied. The watermaster shall also close the
controlling works to the Arrowhead Water District diversion when Arrowhead Water District has
diverted 12 acre feet in one year pursuant to water right no. 75-00019D, unless water purzuant to
water right no. 75-00021 is available.

6. The change authorized by this transfer shall be accomplished within one (l) year of
the date ofthis approval.

7. Failure to comply with the conditions of this transfer is cause for the director to
iszue an order to show cause why the approval of the transfer should not be rscinded,

8. Approval of this transfer does not preclude the opportunity for review of the
validity ofthe water rightsin the ongoing Snake River Basin Adjudication.

Dated tns Zzdday of May, 1996.

GARY
Hearing Officer
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