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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAIIO

rN THE MATTER OF APPLICATTONS FOR
TRANSFER NOS. JH#O AI{D fi'd61lz

)

)
)
)
)
)

)

)

)

)

)

)

l1-66 \ t] -tX)Cr: 5

WARREN B. FOX,

Applicant; COUNTY: f'ranklin

L. JT'NTOR WHITE,

Protestant.

A}.lENDED
FINAL MEMORANDI'M DECISTON AND ORDER

A Proposed Memorandum Decision and Order approving the
transfer of water rights Nos. ::J:-06SO and 1-l4ffi?was issued on May
31, 1989.' l3<so6,cJ lJ'ooCcf

Exceptions to the Proposed Decision were filed by Protestant'
L. JUNIOR WHITE, through his attorney, JAY R. MCKENZIE, on October
3, 1989. A response to the exceptions were submitted by Applicant'
WARREN B. FOX, through his attorney STEVEN R. FULLER, on October
27, 1989. A rebuttal to the resPonse was received from Mr.
I'lcKenzie on November 10, 1989.

On May 10, l-990, the Protestant, through his attorney,
withdrew nxEept,ions 1 through 7 and also agreed to the granting of
the transfer if the transfer were conditioned so that the water can
be measured and deLj-vered properly.

on May 18, 1990, a Final Memorandum Decision and order
( "FI4DO") wal issued. On June 18, 1990, WARREN B. FOX' Applicalt.by
ind thr6ugh his attorney CLYDE G. NELSON ( "FOX" ) r filed a Petition
for Review and Notice of Appeal in the District Court of the Sixth
Judicial Dj-strict of the State of ldaho, in and for the County of
Franklin, Case No. 90-118. On July 2' 1990' L. JIJNIOR I{HITE'
Protestant, by and through his attorney JAY R. MCKENZIE ("WHfTE'),
filed a NoticE of Cross-appeal. By Stipulation for Remand, Joint
llotion for Remand and Order, the parties stipulated and jointly
moved the Court for an Order, and the Court entered its Order dated
September 4 1991, remanding the aPPeal for the purpose of,
the Idaho Department of Water Resources ( "IDWR"
Anended Final Memorandum Decision and Order.
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ORDER

fT IS THEREFORE HEREBY ORDERED that Applications for Transfer
of decreed water right Nos. 1L-0500 and 11-0502 be APPRO\IED subject
to the followj-ng conditions:

L. This Order as it relates to the measurement and
administration of rights shall apply not only to the water rights
of FOX and WHITE on South Hoopes Creek, but also to their water
rights on North Hoopes Creek, as follows:

FOX
South Hoopes Creek

Bear River Decree
Par. No. 292 (1L-0500)
Par. No. 293 (L1-0501)
Par. No. 294 ( l-1-0602 )

North Hoopes Creek
Bear River Decree

Par. No. 286 (11-0594)
Par. No. 288 (11-0596)
Par. No. 289 (11-0597)
Par. No. 290 (11-0598)
Par. No. 291- ( l-1-0599 )

Recitation of Decree and Permit
identification; in case of discrepancy,
Numbers shall control.

Creek
Bear River Decree
Par. No 295 (11-0503)

WHITE
South

l.boos
He€pe€

l'LopJ
North l{oopes Creek
Bear River Decree
Par. No. 287 ( r-1-0595 )

Numbers above is for
actual Decree and Permit

2. A measuring' device, which may be of a portable and
temporary nature, acceptable to the Bear Rj-ver Watermaster and
fDWR, shall be installed at each of the diversions for rights
possessed by FOX and WHITE on South Hoopes Creek and North Hoopes
Creek. Diverted water must run through such measuring devicest
until such time as removal of the measuring devices is authorj-zed
by the water master or his assistant, which removal shall include
such times as the water flow in the streErm is less than that to
which FOX is entitled under his primary water rights in North
Hoopes Creek (11-0594 and L1-0597) and in South Hoopes Creek (11-
0500 and 11-0501); provided however, the measuring devices on
diversion points located above the stream-flow measuring devices
provided for under paragraph 4 of this Order, sha1l not be removed
during the irrigation season. Said measuring devices installed at
the points of diversion shalL be installed, maintained, and
repaired at the sole expense of the person divert,ing water through
the same for use upon that party's property.

3. The diversion of water for all water rights on South
Hoopes Creek and North Hoopes Creek sha1l be regrulated,/distributed
by the watermaster or his assistant for Water District 11, Bear
River, who shall have the responsibility under the provisions of
this Order of properly distributing the water of the creeks for the
two parties. Any reasonable cost or expense necessary for the
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Pa)rment of the watermaster and/or any assistant watermaster to
regrrlate the distribution of waters for South Hoopes Creek and
North Hoopes Creekr BS between Fox and White, according to the
existing decrees and water rights, shalI be apportioned and paid
for by FOX and WHITE on the same pro rata basis as that provided in
Idaho Law and by IDWR. At such times as the wat,ermaster or his
assistant determines the water flow in South Hoopes is less than
t'he primary right, to which FOX is entitled under Decree No. 11-0500
and Decree No. 11-0501, or the water flow in North Hoopes Creek is
less than the primary water right to which FOX is eniitled under
Decree No. 11-0594 and Decree No. 11-0597, no supenri-sion of the
watermaster or his assistant shall be required in regard to
regulation of said waters; during such timesr any and all se:rrices
of the watermaster or his assistant shall be billed as follows: In
the event that no delj-very adjustments are made by the watermaster
or his assistant, the party reqfuest,ing the special serrrices of the
watermaster or his assistant during this low flow period shaIl be
assessed the cost for the service; in the event adjustments are
made by the watermaster or his assistant as a resul-t of the special
se:rrice request, the cost for the service shalI be apportioned on
the pro-rata basis as provided above. Neither FOX nor WHITE shall
make unreasonable requests upon the watermaster or his assistant to
inspect, check r ot regrulate water within the streams. Nothing
herein shall be deemed to limit or deny the jurisdiction of the
waterinaster as conferred by Iaw.

4. Under direction and supe:rrision of the watennaster and
IDWR, FOX and WHITE shall cause to be installed on South Hoopes
Creek and North Hoopes Creek stream-flow measuring devices for the
purPose of rneasuring water within the creeks, as may be reasonably
required and requested by the watermaster and IDWR within
reasonabl-e cost to the parties, in order to determine t,he amount of
waters to be regulated and distributed to FOX and WHIEE by the
wat,ermaster or his assistant. Such measuring devices shall not be
removed durS-ng the irrigation season and shall constitute the
method of measurement of waters at such times as measuring devices
on individual diversions are removed. The costs of the
installation of said measuring devices on each of the streams shall
be divided between FOX and WHITE equally, and each shaII pay one-
haLf of all install-ation, maintenance and repair costs for said
measuring devices, and shalL pay the same immediately as said
payments become due. Where such measuring devices are installed in
connection with existing headgates or other structures, or are
installed with headgates or other structures constructed in the
future, whereby said headgates and structures are inst,alled for the
use of one party for the diversion of water onto his property,
installation, maintenance, and repair refers only to the measuring
device itself and excludes inst,al-Lation, maintenance and repair to
existing or future headgates or other structures, which maintenance
and repair shall be the responsibility of the owner thereof.

5. Promptly upon execut,ion hereof, the watermaster shal1
cause the terms of this Order to be effectuated, including the
appointment, of an assistant watermaster.
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6. FOX and WHITE shall each cooperate and comply with all
reasonable d.irections and instructions of the watermaster or his
assj-stant regarding installation of the above-referenced measuring
devices, and regarding regulation and distributj-on of the water.

7. Neither party shall enter uPon the property of the other,
other than to ob€ain access to theii respective diversion points
and ditches frorn the streErrns, and for maintenance of said diversion
points and d.itches. Each party sha1l have the right to perform
ieasonable maintenance upbn the streams, if necessary, in
accordance with lars and Title 42, Chapter 38, Idaho Code, and IDWR

rules and regrrlations governing the alteration of stream channels,
as applicabie. During the low flow periods_ referred to in
parag-r-aph 3 above, each party shall have reasonable access over the
|rop5rt| of the other to inspect the stream-flow measuring devices-aesirib3d. in paragraph 4. Neither party sha1l cause damage to the
property of fn" oiftelr in ingress ana egress upon- the property of
ttre-other for the purposes sCated in this paragraph._ Neither party
shall disturb, -damige or destroy any measuring device or
d.istribution oi water of the other party, nor interfere with any
action, regrrlation or distribution of water, performed by the
watermaster or his assistant.

g. Failure of either FOX or WHITE to install the measuring
d.evices at the points of diversion used by each, f ailure to
participate "go.ity in the cost of construction of measuring
ievices-upon the streams as set forth above, failure to pay their
respectivl share for watermaster se:rrices as set forth abover or
violation of any other term of t,his Order shall be considered as
cause for the De-partment of Water Resources and/or the watermaster
or his assistanf to take such action through non-deliver-y of water
or court proceed.ing as j-s necessaaY to compel enforcement of the
same.

g. Except as to transfer of water rights.No_s. 11.-0500 and l'1-
0602 as approved herein, this Ord,er d.oes not infer that points of
diversion-used by FOX or WHITE are decreed or department aP,Proved,
nor does it ittf"i that they are not; this Order does not affect t'he
rights of any Party, incLuling IDWR,.as to any Proceedings relating
to such exiltling -points of d.iversion, or as to any objections
thereto.

STGNED at, Boise this l?'u d'ay of September' 1991'

R KEITH HI f Director
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The timeliness of the installation of the measuring
devices is an important consideration and, therefore, a condition
is added to the Froposed Memorandum Decision and order that sets
a time for the instillation and sets consequences for the failure
of the applicant to install then

ORDER

rT rs, THEREFORE HEREBY ORDERED that Applications for
of clecreed water right Nos. 1l--0600 and 11-0602 be
subject to the following conditions:

1. A headgate and measuring deyicg of a type 
-

Department oi WaLer Resources shall be installed
diversicns f or rigirt Nos. l-1-600 and 11-0602.

ac ceptabl e
al each

FINAL }IEMOF.ANDUM DECIS]ON AND ORDER
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2. The diversion of water for right Nos'
11-0502 is subject to regulation by the watermaster
assistants for Water District 11, Bear Rlver '

3. The applicant, before diverting the. water
transferred, must iirstafl measuring devices at the points of
diversion and shall have entered into an agreement.with the
;;"4;iiant tor-ihe instarlation of a measuring device on south
fio"p"s Creek uoo"" Ehe points of diversion and also for the
hiring of an assistant io the watermaster who would have the
;;;;;;"ibititt or properly distributing. the water of the Creek
between the tio pu?ti!=. The cost of [fre installation of the
*".",rring devicei on the stream and the cost of an assistant
water*as€.", shall be divided between the aPplicant and the
pi"t"stant i" fi-portion to the rates of flow evidenced by t'heir
water rights.

4. Failure of the applicant to. install the measuring
ui ttr" points of diveilion, without an acceptable reason'
considired as cause for the director of the Department
Resources to cancel the approval of the transfers.

signed at Boise this I 17ou" of Mal, L990 '

11-0600 and
or his

devices
shaIl be
of Wate r

d gg nson, rec o

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this the 21st day of Mafr
a true and correct copy of the foregolng F'INAL MEMORANDUM

DECISION AND ORDER' wii mailed, postage prepaid:

1990

Warren B. Fox
L6205 North Cleveland Rd.
Preston, ID 83263

Jay R. l4cKenzie
Mckenzie a Mumford
Five East Oneida
Preston, ID 89263

L. Junior White
15516 North Cleveland Rd
Preston, ID .83263

Steve Fuller
Attorney at Law
P. O. Box tgL
Preston, ID 83263

FLE
Secretary/Reco rds llanager

FINAL MEI/IORANDUM DECISION AND ORDER
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I 6 STATE OF IDAHO Transler No
1e4Lgb
ryvPage of

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

bJanren B. Fox Phone 427 -6652

t6205 North Cleveland Road, Thatcher, Idaho 83283
Name of applicant

Post Office address

A. PURPOSE OF TRANSFER

1 Kt cnun g"/f,o1[Ji,uJiu"'., on E nOO diversion point(s) E Cnange place of use

tr Chanrje nature of use E Change period of use E Other

2. Describethereasonfortheproposedchanges to transfer water from 11 acres located'in Section
14 of Tov;nsh'ip 12 South, Range 40 East, Boise Meridjan, to 11 acres in Sectjon 7.?-o

Townshi p 14 South , Range 40 East , Boi se ltleri d j an . This transfer r^rill allow a culinary

water spring located in *Jr*s Sectiontrto be recharged vrjth an earlier water right.

B. DESCR|PTTON OF RTGHT(S) OR PORT|ON THEREOF, AFTER THE REQUESTED CHANGE

1. Riqht Number - Priority Amount Nature Peliod-of Use' |3--@6GS-B (crs/ac-rt) or Use +.'20
+L-QSgz- 5-3-1886 .22 cfs Irrigation -4=ts {ffit

9-30

to

to

to

to

2. Total amount of water being transferred

3. Source of water

4. Point(s) of Divers

South

Pt
Creek

22 cubic feet per second and/or acre-feet per annum.

Creektributary to Bear River
H.op s

ton

Lot Va
1/a 1/q Sec. Twp Rge County Local name for diversion

Nl^J Nt^J 14 12S 40F Frankl i n South ffiB%! creek

5. Lands irrigated or Place of use

Twp Rge Sec
NE% NW 14 sw% sE% Totals

NE% NW% sw% SE% NE% NW% sw% SE% NE% NW% sw% SE% NE 7r NW% SW'/r sE%

12S 40E 72 6 5 11

11

,. - i-., 1; i:'1, '..,In':'

Total acres



, Page 2 of 6 Transfer No.

PART 1

6. General lnformation:

a. Description of diversion system Dam in South Hoo pes Creek.

b. Are the lands lrom which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or
contracts? No Yes No. lf yes, provide a notarized statement from the holder of the lien, deed of
trust, mortgage or contract agreeing to the proposed changes.

c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

11 acres now beinq irri qated i n S1/2Sl,J1/4, Section 72 Townshi p 2 South Ranqe 40
East, r,vith riqht No. 11-0600 rvill be irrigated r^,ith water from riqht No. L1-0602 so
that 11 acres around the spring will be irrigated r^rith an earlier right to allow

maximum recharge avajlable at the sDring which js used for culinar.y water

d. Remarks

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that I have examined Application for Transfer of water Rights No. 602

And said application is hereby APPROVED , subject to the following limitations and conditions;
rS n to FINAL M UM DECIS ON ORDER.

/q ryt- day of llay ,1e 90

,', 
(n

(;i:' '

I rec r

ft$

Witness my hand this
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A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:O-A (Qf
4H8t2

of Transfer No.
/iI'\1. i.,;'.\

Wi) srATE oF tDAHo i:,',

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
:,r.: pART 2 "" .: .. i

(Attach one copy for each right) , I i-ri ': lr jJ

' I ,:' r r'

';

. 
i r'", ,-- ;.:::: i'l . ji

a. Decree No

in case of

Decreed to John

lltah Powpr & licr'ht lnmna nrr VS

dated 7 -14-1920 tn Frankl i n county of Idaho

b. License No. issued by the ldaho Departr.u:',.:t *"t"1 t::-lri::.::
on file with the ldaho Department of Water Resources.

which produced this right.

tributary to FFq+ngc {'raalr

c. Claim No

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documerits whicli
show ownership. Label document as attachment A. Check appropriate box below

fl otner

d. Transfer No.

E Tax tt

Source 0f water

otice r'l -+fooD )
Sorrt.h FloonAs- Cne

M Warranty Deed

aV3

4. Date or priority 5-3- 1886
HooPs

5. Water is used for the following purpose:

amount&tor jrrigation purposes 1y66 4/2O 9'/30 .

(cfs/ac-ft)
amount-
(cfs/ac-lt)
amount-
(cfs/ac-ft)

tor

to

to

to

purposes from

purposes fromfor

6. Total amount of water under right cubic feet per second and/or

7. Point(s) of Diversion:

8. Lands irrigated or Place ol use:

acre-feet per annum.

Lot v, 1A 1/t Sec. Twp Rge County Local name for diversion

Nl^J Nt^l I4 12S 40E Fran kl i n South Hoopes Creel<

Twp. Rge Sec.
NE% NW% sw% sE% Totals'-' ".

NE% NW% sw% SE Y. NE% NW% sw% sE v. NE% NW% sw% sE '/. NE% NW% sw% SE%

12S 40E I4 X X /\

'-; !.1

9. Describe any other water rights used for the same purpose as described above

Total acres 55



Paoe 4 PART 2 Transfer No. ,-

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

N0 lf yes, describe

of 6

B.

1.

DEscRrPrtoN oF PoRrr7,l;J"1fl;;r:ii:H:IffiT; 
he appticant, omit part B and c')

oo.Lt lor 1 rrt oa 1nn a. /2n ro q130

(cts/ac{t)
amoun

amoun lor

purposes from

purposes from

purposes from

purposes from

purposes from

purposes from

to
(cfs/ac-ft)
amount- for
(cls/ac-ft)

2. Point(s) of Diversion:

3. Lands irrigated or Place of use

c. DESCRtpTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)

1. amount
()r) for i rri qa 1r)n a /20

(cfs/ac-ft)
amount-
(cfs/ac{t)
amount- for
(cls/ac-ft)

2. Point(s) of Diversion:

3. Lands irrigated or place of use:

to

Total acres 11

to

to

to

ct /3n

for

Lot 1A th Va Sec Twp. Rge County Local name for diversion

SF lJ lrl 14 12S /'0E Frankl in Sorrt-h Hoones Crpek

Twp. Rge. Sec.
NE 1/c NW% sw% sE% Totals

NE% NW% sw% sE% NE% NW% sw% sE% NE% NW% sw% SE% NE% NW% sw% sE%

12S 408 t4 5 6 11

Lot 1/a Yc
1/a Sec Twp. Rge County Local name for diversion

Ni,J Nl,J 14 12S 40E Frankl in South Hoopes Creek

sE%NE% NW% sw%
NE% NW% sw% sE%

Totals
NE% NW% sw% SE% NE1/1 NW% SW% sE%Sec

NE'/. NW% sw% sE%
Twp. Rge.

44I24CE 14 16 i6i2s

ni',r

Total acres

,:-:l:;: i't'i: : r' : i.:F!:F '. r.t.

44
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Page

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

. - ----. -^t-ala\A. Draw a map or attach a uscs map indicarlng the new polnr(s) ol dlverslon and/or lhe new place ol use tor rlghts descrlbed

in part 1. Clearly deplct the land by sectlon' townshlp and range number'
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SCALE: 2 inches equal 1 mile. Draw plan in ink'
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CHANGES IN NATURE OF USE

New Nature of Use Hou rs/days,/year

Transler No. 

-
Period of Use

PART 3
B

Amount
(cTsTac-ft;

to

to

2. Quantity and quality of return llows and location of discharge:

3. Describe eflects on olher water uses resulting from the proposed change

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the original right. The information contained in this application is true to the best of my knowleclge.

I understand that any willful misrepresentations in this application may It in voiding its approval

tu ol Applicant)

Subscribed and sworn to before me this ,rc F7
bt*-

(Notary Public)

My commission expires r

Beceived by C.OJ *1ffi"Transfer contains

Prelim. check by 0qtf
*

Receipted by

Published in

FOR DEPARTMENT US

I

E ONLY

Protest filed by

pages (

Fee

Date

Copies of protest forwarded by
^tUn/

Pub. dates ?-tY * q-a/-
Watermaster recommendation requested on

Hearing held by Date

Recommended for (approval tr
#7

rec'd

ffi

Copy of transfer senl to lien holder

by

o.it-'tt

u',

denial


