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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR
TRANSFER OF' WATER RIGHT NOS.
32-7092/32-7058, 32-7022C,
3t-7 034H, 3L-7 034R, 3L-7 034S,
35-7 390735-227 4/, 35-7 39L735-24327
35-76308" 35-7 630{/35-40 t5B7
3 5-7 863" 35-27 28 /35-28 44/35-7 36L ,
35-2B2tB, 35-717 3/35-2493 , 35-2242,
35-239L/35-7777 AND AMENDT,TENT OF
PSRMTT NOS. 35-7L6L, 35-7L62.

BLAINE LARSEN, BLAINE LARSEN FARMS,
AND LARSEN OF TDAHO,

Appl i cant ,

v

OWSLEY CANAL COMPANY, et dl. ,
Protestants.

SOURCE: GROUND 9IATER
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)
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)
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BINGHAI,I, CLARK,
AND JEFFERSON

*,[*n\j'riT.rrl. .i{l\,.Jii 1..; i;r;liiir,i -' ' t,t",l;_il

SEp j.i , .i

Deparl;nent o! ,i 
!::1, ; rt.. .,.,,._^-

Eastern A;s:rirt C,i;;co' 
'"'

I{EMORANDUM DECISION AND ORDER

BY THE DIRECTOR

BIaine Larsen, Blaine Larsen Farms, and Larsen of Idaho

( "Larsen" ) having made application to transfer numerous water

rights; protests having been filed; a combined hearing of all
protests to the transfer of water right Nos. 32-7092/32-7058,

32-7022c, 3L-7034H, 3L-7 034R, 3l_-7034S, 35-7390/35-2274,

35-739L/35-2432/35-7630P , 35-7630A/35-40158, and 35-7S63 ( "Group

A") having been held on April 28 and May 5, 19BB; protests to the

transfer of water right Nos. 35-2728/35-2844/35-736L, 35-2B2LBl
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35-7773/35-2493, 35-2242, 35-239L/35-7777 and to the amendment of
permit Nos. 35-7161 and 35-7L62 ("Group B") having been with-
drawn; and the director of the Idaho DeparLment of Water

Resources ("Director'r) having examined all the evidence and

available information, finds, concludes and orders as follows:

TINDINGS OF FACT

GROUP A

L. Larsen made application to the Department of Water

Resources ( "Department" ) to change the point of diversion and

place of use for the following water rlghts (Group A):

Water Ri ht No. Date of Application

February 26, 1988

March L, 1988

March 9, 19BB

following changes in points of

BEFORE CHANGE

Water Right No. Points of Diversion Places of Use

32-7 092

32-7 092/32-7 058 ,
32-7 022c

3L-7034H, 3L-7 034R,
3L-7034s

3 5-7 390 /35-227 4 ,
3 5-7 39L/35-2432/
35-76308, 35-7630A/
3 5-4 0l_ 5B, 3 5-786 3

2. Larsen proposed the

diversion and places of use:

Nw%sE%, sec. 2, T9N,
R3 4E

84, Sec.
Sec. 11,

2, NEk,
T9N, R34E

32-7058

32-7 022c

3L-7034H

NWkSEk, Sec. 2
N34E

SEkswk, Sec. 18, T9N,
R34E

swkNwk, sec. 15, TBN,
R36 E

E\, Sec. 2, NltNEk,
SwkNEk, Sec. 11,
T9N, R34E

S\, Sec. 18, T9N,
R34E

NWk, NlrSWk, Sec.
15 , E!:NE%, NE%SEk ,
Sec. L6, TON, R36E

T9N,

I,IEMORANDUM DECISION AND ORDER Page 2



3L-7034R sEkNEt, Sec. 2L, TBN,
R36E

3L-7034S SwkSEk, Sec . 28, TBN,
R36E \

35-7390 sEkNEk, SWkSEk, Sec.
T3S, R32E

35-227 4 SE?NEL, Sec.21, T3S,
R32E

35-7 39L SE%NW%, Sec. 27, T3S,
R32E

35-2432 SEkNWk, Sec. 27, T3S,
R32E

35-76308 SE%NEk, swksEk, Sec.
T3S, R32E

35-7 6 3 0A sE%NEk, SWkSE%, Sec.
T3S, R32E

35-40158 SWkSEk, Sec. 2I, T3S,
R32E

35-7863 NWkSEk, Sec. L6, T3S,
R3 2E

AFTER CHANGE

Water Right No. Points of Diversion

EIINE%, Sec. 2L,
WlrNWk, NWkSWk,
Sec. 22, TBN, R36E

Wt4E6, Sec . 28,
NWkNEk, Sec. 33,
TBN, R36E

2L , NEt, ElrNWk, NLSEk ,
Sec. 2L, T3S, R32E

NEk, SEkNWk, NltSEk,
Sec. 2L, T3S, R32E

W4, Sec. 27,
R3 2E

T3S,

32-7 092/32-7 058 ,
32-7 022C

3L-7 0 3 4H,
3L-7034R,
3L-7034s

sEkswkswk, sEkswkNwk,
SEKSEKNEK, NEKSW%SEK,
Sec.34, SEbswkswk,
Sec. 21 , T9N, R36E

NWkNEk, Sec. 33,
sEkNWk, Sec . 28,
T9N, R36E; NWkSEk,
Sec. 33, TL0N, R36E

W\, Sec. 27 , T3S,
R32E

2L, WtNWk, NWkSWh, Sec.
27, T3S, R32E

2L , NEk, NltSEk , Se c .
28, T3S, R32E

NEk, NkSEk, Sec.
28, T3S, R32E

E4, Sec. L6 , T3S,
R3 2E

Places of Use

NttNk, Sec. 3, TBN,
R36Et SWk, Sec. 27,
ELSEk, Sec. 28, NEI{
NE%, Sec. 33, W4,
SEk, SE%NEk, Sec.
34, sw?Nwk, Nwkswt,
Sec. 35, T9N, R36E

NEk, Sec. 33, NWk,
Sec. 28, T9N, R36E;
SE'a, SLNEk, Sec. 33,
WrSWtA, SVVkNWk, Sec .
34, T10N, R36E
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35-7390/35-227 4, NEkNEkNwk,
35-7391/35-2432/ rBN, R36E;
35-16 308, Nwr4sgt4sE\,
3 5-7 630A/3 5- 4 0 L 58 , NWLS sLoNE>a ,
35-7863 NEkSWkNWt,

NwksEkNwla,
NwkNwksEL,
NWkNWkSEk,
T9N, R36E

Sec. 10, NWkNEk, NEkNWk,
Sec. 10, SEkSWk,
SWtSEk, Sec. 3, TBN,
R36E; swkNEk,
sEkNWk, NEkSWk,
NwksEk, sec. 31,
E!:NE%, NEkSEk,
Sec.28, E\, N9{k, Nk
SWk, Sec. 27, NWk,
Sec. 26 , SlrNWk, SW%,
Sec. 22, SEtNEk,
E SEr4, Sec. 21 T9N,
R36E

Sec.
Sec.
Sec.
Sec.

27,
26,
22.,
31'

3. The Post-Register published notice of the proposed

changes to Group A on March 11 and 24, 1988. The Post-Register

published a correction of notice on April t4 and 2I,1988 for the

proposed changes to water right Nos. 3L-7034H, 3L-7 034R, and

3L-7034S. The Post-Register is a newspaper of general circula-
tion which is published in Bonneville County.

4. The Jefferson Star published notice of the proposed

changes to water right Nos. 3L-7034R, 3L-7034S, 35-7390/35-2274,

35-739L/35-2432/35-76308, 35-7630A/35-401-58, and 35-7863 on March

1-6 and 23, 1988. The Jefferson Star published notice of the

proposed changes to water right No. 3L-7034H on March 23 and 30,

1988. The Jefferson Star published a correction of notice on

ApriL 20 and 27, L9BB for the proposed changes to water right
Nos. 3L-7 034H, 3L-7 034R, and 3I-7 0345. The Jefferson Star is a

newspaper of general circulation which is published in Jefferson

County.

5. The Morning News published notice of the 'proposed

changes to water right Nos. 35-7390/35-2274, 35-739t/35-2432/

35-7 6308, and 35-1630A/35-40158 on March t7 and 24, 1988. The

MEMORANDUM DECISION AND ORDER Page 4



Morning News pubtished notice of the proposed changes to water
right No. 35-7863 on March L7 and 31, 1988. The Morning News

published a correction of notice on April L4 and 2L,1988 for the
proposed changes to water right No. 35-7S63. The Morning News is
a newspaper of general circulation which is published in Aingham-

County.

6. A11 the notices described the name of the applicant,
the source of the water supply, the amount of water to be trans-
ferred, the nature of the use, the approximate location of the

points of diversion, and the places of use.

7. On March 30, 1988, the Department received a protest to
the proposed changes affecting water right Nos. 35-7390/35-2274,

35-739t/35-2432/35-76308, 35-7630A/35-40158, and 35-7863 from Ray

Sanders and Reed Mickelesen. The basis for their protest was a
concern that water diverted in Jefferson and CIark Counties would

not be replaced with water from Bingham County.

B. on April 1, 1988, the Department received a protest to
the proposed changes affecting water right Nos. 32-7OgZ/32-7OSB,

32-7022c, 35-1390/35-227 4, 35-7 391,/35-2432/35_76308, 35_7 630A/

35-40L58, and 35-7863 from Kent w. Foster, attorneyr on behalf of
the owsley canal company, Jackett canal company, Holry water
users Association, Jefferson canal company I producers canar

company, and Monteview canal company ( "canar companies" ).
9 . on Apri r 4, 1988, the Department received another

protest to the proposed changes affecting wate r right Nos.

32-7092/32-7058 , 32-7022c, 35-73 90/35-227 4, 35-7 39I/35-2432/
35-76308, 35-7630A/35-40158, and 35-7863 from Kent w. Foster,
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attorney' on behalf of the Canal Companies, Level Canal Company,

and rndependent wate r use rs of Mud Lake , rnc. ( "l'Iud Lake

Protestants"). The basis for their protest was a concern t.hat

the proposed changes would injure their water rights and be

contrary to the local public interest
10. on Aprir 4, l-988, the Department received four peti-

tions under a cover page which stated that the petitions were in
protest to the changes proposed by Larsen. The petitions were

signed by Dee Davis, Louis Rasmussen, Michael Rasmussen, Dean A.

Peterson, Wallace Robinson, Larid oee Robinson, JuIie McCuIIoch,

Mark c. Blaser, Roger Rydalch, Lorin c. young, Kris Rydalch, Har

Buster, w. Har Buster, Jeff BusLer, van R. weaver, Jan nydalch,

LuAnn wood, creve L. young, KErthlene young, Mona walters, Ruby

Young, KBith Meyers, Ron Meyers, Lane Meyers, Bryan K. Lusk, Lea

Meyers, cheryl M. Lusk, l'lark E. peterson, Norma peterson, charles
Parkinson, I{ax G. parkinson, Aran parkinson, Gdry Mackay, Blair
withers, Harold Rigby, Grant saurey, Edward Rindlisbacher, cleve

P. Bagrey, v. J. Bagley, orif L. Johnson, and Rigby E. wirrmore.
prior to the hearing, v.J. Bagley, creve Bagrey, Grant saurey,

Van R. Weaver, Wallace Robinson, Edward Rindlisbacher, and Blair
Withers withdrew their protest.s. The basis for the petit,ions was

a concern that the proposed changes would be contrary to the

public interest.

11. The Department

each application submitbed.

L2. The right to the

received the statutory filing fee for

use of the water

and i rrigation
and the right to Lhe

use of the diversion works
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sented by shares of stock in a corporation, and neither the

diversion works nor the irrigation system is owned or managed by

an i rrigation district.
L3. Larsen is the owner or lessee of the water rights and

permits which make up Group A and Group B.

L4. The Department mailed notice of the hearing for Group A

protests to the applicant and protestants or to thelr repre6enta-

tives on April 13, 1988. The notice stated the names of the

applicant and protestants, and the time and place fixed for the

hearing.

15. On Apri L 26, 1988, ME. Lorin Young telephoned the

Department to designate DeII Raybould as the representative of

the protestants which signed the four petitions.
16. A combined hearing to consider all proLests to the

Group A transfers was held on April 28 and May 5, 1988 in the

Madison County Courthouse, Rexburg, Idaho.

L7. The applicant and protestants stipulated that the

record which would be created by the hearlng could serve as a

substitute for or a supplement to a future record which would

involve other transfer applications made by Larsen.

Injury

LB. The applicant's expert witness, Wil1is L. Burnham,

testified that the proposed one-year change in points of diver-
sion and places of use would not diminish the water in the

protestant's weIls.

L9. The applicant's expert. witness, Willis L. Burnham,

testified thaL any unused water on the new places of use would
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recharge the aquifer within days.

20. The protestant's expert witness, Dr. Charles Brockway,

testified that the effect of the proposed one-year change in

points of diversion and places of use would probably not propa-

gate to the protestant's wells.

2L. Ray Sanders presented Sanders Exhibits 1 and 2 which

suggest a one to two year time lag from precipitation received to

ground water effect in the Camas National Wildlife Refuge.

Enla rgement

22. The proposed change in points of diversion and places

of use do not seek to increase the total numbe r of acres which

may be irrigated under Lhe original water rights. See Larsen

Exhibit 4.

24. Larsen has not requested changes in the rate of

diversion, the volume diverted, and the consumptive use of water

allowed under the original water rights. At the hearing, Kevan

Varin, business manager for Larsen, suggested that the consump-

tive use on the new places of use hdy, in fact, be somewhat lower

than on the old places of use. See Larsen Exhibit 15.

Public Interest

25. Kevan Varin testified how Larsen's farming operation

buys necessary goods and services from local retailers, provides

jobs, and improves the local tax base.

26. All new places of use were irrigat.ed in L987 according

to the Lestimony of Kevan Varin.

27. Testimony was given by oel1 Raybould which suggested

that approval of the proposed changes would circumvent the
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federal Food Securities Act of 1985 and adversely impact the

local economy by depressing Iocal commodity prices. protestants'

reasoning is that any increase in production will decrease

commodity prices and any decrease in production will increase
commodity prices.

Interim Approval

28. on May LL, 1988, Ldrsen petitioned the Director to
approve a temporary pran for emergency supply pending final
determination of aII the transfer apptications.

29. on May L6, l-988, the Director issued an interim order
which approved the change in points of diverslon and places of
use for Group A. A1so, the interim order denied all temporary

and emergency relief wiLh one exception. Water diverted under

the rights which were transferred by the interim order could
temporarily be used upon the applicant's other wheat acreage for
which applications for transfer remained pending before the
Depa r tment .

GROUP B Applications

30. on March L6, 1988, Ldrsen nade application to the

Department to change the point of diversion and place of use for
the following wate r rights: Nos . 35-272g/35-2844/35-7 36L ,

35-2821-8. The transfer applications for these rights were

amended on April 8, 1988.

3l-. Larsen proposed the following changes in points of
diversion and places of use:
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BEFORE CHANGE

Water Right No. Points of Diversion

35-27 2B NWkSEk, Sec. 23, T4S,
R3 OE

35-2844 NWkSEk, Sec.23, T4S,
R3 OE

35-7 36L NwkSEt, Sec " 23, T4S,
R3OE

35-28 2 1 B Nwkswk, Sec. 24, T4S,
R3 OE

ATTER CHANGE

water Right No. Points of Diversion

35-27 28/35-284 4/
35-7361-,
35-2 B 2 1B

sE%NWk, SEkSWk, SE\SEZ,
Sec. L6, T8N, R37E

Places of Use

W,rSEk, Sec. 23, Ntt
NEk, SEkNEk, Sec.
26, T4S, R30E

stsw?, NEkswk, sEk
NWk, SWkNEk, Sec.
23 , NrrNWL, SWkNEk,
Sec. 26, T4S, R30E

SWkNEk, Sec. 26,
T4S, R30E

Et4SELa, Sec . 23, W,
SWk, Sec. 24, T4S,
R3 OE

Places of Use

NWk, SWk, SEk, Sec.
L6, TBN, R37E

Water Riqht No.

35-27 28/35-28 44/
35-7 36L,
35-28218

32. On April

Association ( "PCAU )

of Larsen, to change

the following water

AMENDED CHANGE

Points of Diversion

SWkNWk, Sec. 13, SWk
SW\, Sec. 11, TBN,
R36E i SE\SE>a, Sec. 4 ,
T7N, R36E i SE>aSEz,
Sec. 24, T9N, R36E

Places of Use

NkSEk, SEt{SEr{, Sec .
4, EkNEk, Sec. 9,
T7N, R36E; SWk,
Sec . 11 , WlrNWk , Sec .

13, TBN, R36E;
SELsEk, Sec. 24,
NE%NE%, Sec, 25,
swkswk, sec . L9,
NW%NWk, Sec. 30,
T9N, R36E

6, i-988, Eastern Idaho product.ion Credit

made application to the Departrnentr on behalf

the point of diversion and place of use for

35-2242,rights: Nos. 35-7713/35-2493,
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35-239I/35-7177 .

33- on April 6, L9BB, pcA made apprication to the Depart-
mentr orl behalf of Larsen, to amend the point of diversion and

prace of use for the following permits: Nos. 35-7161, 35-7L62.

34. PcA proposed the forlowing changes in points of diver-*''
sion and places of use:

BEFORE CHANGE

Water Riqht No. Points of Diversion Places of Use

35-777 3

35-2493

35-2242

35-239L

35-7777

Permit No.

35-7 L6L

35-7 L62

3 5-777 3/35-2493 ,
35-2242,
35-239L/3s-7771

NEkSWk, Sec. 22, T1S,
R3 3E

NEkSW%, Sec. 22, T1S,
R33E

sE%swl, sec . 36 , TLs,
R3 3E

SE?NEk, Sec. 28, TLS,
R3 3E

sE%NEk, Sec . 28, Tl_S,
R3 3E

Points of Diversion

NEkSwk, Sec. 2I, T1S,
R33E

NEkSE%, Sec . 2L , Tl-S,
R33E

NEKSEK, SEKNWK,
Sec. 31, T6N, R35E;
NW?SWk, Sec. 3,
NWkSEk, Sec. 2L, TBN,

SEk, SWkNEk, Sec.
22, WltNWk, Sec. 26,
NEk, Sec. 27, TLS,
R33E

SEL, Sec. 22 , Wt4
NWk, Sec. 26, NEk,
NEkNwk, Sec. 27 ,
T1S, R33E

S\, Sec. 36 , Tl-S,
R3 3E

SllNWk, NWt{SWk, Sec.
27 , sLNEk, NtSEr4,
Sec. 28, TLS, R33E

SlrNWk, NWLSWk, Sec.
27, SlNEk, NkSEk,
Sec. 28, T1S, R33E

Places of Use

W\, Sec.
Sec. 28,

E\, Sec.
Sec. 28 ,

2t, NtNWk,
T1S, R33E

2t, N!NEk,
Tl_S, R33E

AFTER CIIANGE

Water Right No. Points of Diversion Places of Use

SLz, Sec. 31,
T6N, R35E;
SlrNWk, NtrSWk,
Sec. 3, EUSW", Wt4
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R36E; NEkNWk, Sec. 34,
NELSwk, Sec. 25, T9N,
R36E

SE\, Sec. 2L, TBN,
R36Er wtNEk, E\Nw\,
Sec.35, SltNWk , SW\,
Sec. 25, T9N, R36E

Pe rmi t No.

35-7L61,
35-7 L62

Points of Diversion

NEKNWK, NWKNWK,
swkNwk, sEkNWk,
NE%NEK, NWKNEK,
SwkNEk, sEkNEt, Sec.
31, T6N, n35S;
SEkNEk, Sec.10, TBN,
R36E; SWkSEk, Sec. 24
NWkNEk, Sec. 26,
NW%NEk, Sec. 35, T9N,
R3 6E

Places of Use

NL, Sec. 31,
T6N, R35E;
ELNEk, Sec. 10,
TBN, R36E;
E SW\, WttSEa, Sec.
24 , NEk r S!1SE|, Sec .
26, NrrNEk, Sec. 35,
T9N, R36E

35. on Aprir L2, L98g, Larsen appried to the Department to
change the points of diversion and places of use for the follow-
ing wate r rights: Nos. 35-7 o0g/35-7r57 , 35-25458 , 35-7222.
Larsen later withdrew these transfer apprications.

36. The Fremont, County HeraId-Chronicle published not.ice of
the proposed changes to water right Nos. 35-272g/35-2g44/35-736L,

and 35-ZB2LB on April 7 and L4, L9BB. The Fremont County Herald-
Chronicle is a newspaper of general circulation which is pub-

lished in Fremont County.

37. The Morning News published notice of Lhe proposed

changes to water right Nos. 35-2728/35-2844/3s-736L, and 3s-zBzLB

on Aprir 7 and L4, 1988. The Morning News published notice of
the proposed changes, as amended, to water right Nos. 3S_Z7ZB/

35-2844/35-736t, and 35-282L8 on Aprir zL and 2g, 1gg8; and the
proposed changes to water right Nos. 35-7773/3s-2493, 35-2242,
and 35-239L/35-7177 and permit Nos. 3s-7t6L, and 3s-7t62 on April
2L and 28, 1988.
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38. The post-Register published notice of the proposed

changes, as amended, to water right Nos. 3s-zj2g/3s-2844/35-73d1,

and 35-2B2LB on Aprir 2L and 28, 19BB; and the proposed changes

to water right Nos. 35-7773/3s-2493, 3s-2242, and 3s-z3gL/35-:.771

and permit Nos. 35-71-61, and 35-1L62 on April 2L and 28,19gB
39. The Jefferson Star published notice of the proposed

changes, as amended, to water right Nos. 3s-2729/3s-2g44/35-7361,

and 35-2821-8 on April 20 and 27, l9g8. The Jefferson star pub-

lished a correction of notice on t'ray 4 and 11, Lggg for the
proposed changes to wate r right Nos. 35-2729/35-2944/35-736L.
The Jefferson Star published notice of the proposed changes to
wate r E ight Nos. 35-77i3/3s-2493, 3s-2242, and 3s-2jgL/35-177i
and permit Nos. 35-7161, and 35-7L62 on April 20 and 27,1988.

40. All the notices described the name of the applicant,
the source of the water supply, the amount of water to be trans-
ferred, t.he nature of the use, the approximate rocation of the
points of diversion, and the places of use.

4L. on May 2, 1988, the Department received a protest to
the proposed transfer of water right Nos. 3L-7034H, 3s-7773/
35-2493, 35-2242, and 3s-iz2z and the proposed amendment of
permit Nos. 35-7L6L, and 35-7L62 from Kent w. Foster, attorney,
on behalf of the Mud Lake Protestants. The basis for the protest
was a concern that the proposed changes would injure the water
rights of the protestants and be contrary to the local public
inte rest.

42 - on I'ray 4, 1988, the Department received a protest to
the proposed transfer of the Group B water rights and water right
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Nos. 35-7009/35-7L57, 35-25458, and 35_7ZZZ from Robert K. oser
on behalf of the United States Fish and Wildlife Service. The

basis of the protest was the potential detrimental effects that
the proposed changes might have on the water resources of the
Camas National Wild1ife Refuge

43- on May g, 1988, the Department received a protest to
the proposed transfer of the Group B water rights and water right
Nos. 35-7009/35-7L57 , 3s-2545B, and 35-7222 from Herbert A.

Pollard rr on behalf of rdaho Department of Fish and Game. The

basis of the protest was a concern that the proposed changes

would injure protestant's water rights and be contrary to the
Iocal public interest.

44. on May 24, 1988, Ldrsen withdrew the apprication to
transfer water right No. 35-7222.

45. The Department mailed notice of the hearing on the
protests for Group B and water right Nos. 35-7oog/3s-lLs7, and

35-25458 to the applicants and protestants or to their represen-
tatives on June L, 1988. The notice stated the names of the
applicants and protestants and the time and place fixed for the
hearing. The hearing was originally scheduled for .June 2 and g,

l-988, but was subsequently reschedured for Juty L4 and 15, 19gg.

46- on June 3, 1988, the unit,ed states Fish and wildlife
Service and the rdaho Departrnent of Fish and Game withdrew their
protests to the proposed change in points of diversion and places
of use for Group B and water right Nos. 35-7oog/3s-lL57, and

35-2545B.
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47 - on June 3, l-988, Ldrsen filed with the Department a

petition to allow temporary water use pending resolution of the

applications for change in points of diversion and places of use

for Group B and water right Nos. 35-7oog/3s-iLsl, and 3s-25458.

48. On June 6, 1988, the Director issued an order which-_.

temporarily granted the proposed changes for croup B and wat,er

right' Nos. 35-7OOg/35-7L57, and 35-25458 to the extent necessary

to maintain the crop on the new places of use. The order was

subject to the final determination of the transfer applications.
49. on July 13, 1988, Kent W. Foster, the attorney repre-

senting the Mud Lake Protestants, withdrew their protests to the

transfer applications for Group B and wat.er right Nos. 35-7oog/

35-7L51, and 35-25458.

50. on Jury 13, L9BB, Ldrsen withdrew the transfer applica-
tions for water right Nos. 35-7oog/35-7Lsi, and 3s-25458.

CONCLUSIONS OF LAW

L. rdaho code s 42-222(L) (supp. LgBB) applies to the

changes proposed by the applicant. section 42-222(t) states, in
part, the following:

The di rect
resources
available
change in
conditions,

or of the department of water
shall examine all the evidence and
information and shall approve the

whole, or in part t oE upon
rovided no oLher water ri hts

are rn ured t e reb an e oes no
const u eanen ar emen nuseo t e
or na r1 a ec n e s nt e

oca u 1C nterest as lne n sec one
3 I a oCo e; exce pt e rector s a

not approve a c ange in the nature of use

ec

from agricultural use where such change would
significantly affect the agricultural base of
the local area. (emphasis added. )

MEMORANDUM DECISION AND ORDER Page 15



Iniury to Other Water Ri ght s

2. The injury mentioned in section 42-222(L) refers to an

injury to water rights, not to commodity prices, rand varues or
other property rights. To prevent a change in the point of
diversion and prace of use of water, the injury, if dnlr must be

to a water right. Colthrop v. Mountain Home Irriqation Dist. ,66
Idaho L73, LB0, L57 p.2d 1005, 1009 (1945).

3. since Larsen is the owner or lessee of the water

rights, finding 13, he has the right to divert a certain amount

of water from the Snake Plain Aquifer. The issue then is not
whether the diversion of water per se from the snake plaln
Aquifer wilr injure the protestants water rights. rnstead, the

issue with respect to injury is whether the change in points of
diversion and place of use will injure the protestant's water

rights.

4- The injury claimed must be a substantial injury, not
merely a fanciful injury but. a real and actual injury. Beecher

v. Cassia Creek Irriqation Co. , 66 Idaho L, 7, 154 p.2d 507, 509

(L9441. In other words, the evidence nust show a direct injury
to the protestant's water rights by the proposed changes. The

mere fact that injury might resurt i f changes place of
diversion and use are granted, is not a valid reason to reject
the water user, s applicaLion.

L52, L6L, 248 P.2d 540, 545 (L9521.

5. The protestants failed to show how pumping for one year

at the new points of divbrsion, as compared with pumping at the

ord points of diversion, will cause an actuar and real injury to

Application of B oy€Er 73 Idaho
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their water rights.
6. The protestants failed to show how irrigation for one

year on the new places of use, as compared with irrigation on the
ord places of use, wilr cause an actual and rear injury to their
wate r rights.

7. Because the protestants have failed to show that the
proposed change in points of diversion and places of use will
cause an actual and real injury to their water rights, the injury
requi rement of section 4z-z2z(t) has not been met by the
protestants.

Enlarqement

B. The Idaho Supreme Court has not described any circum-
stances which constitute "an enlargement ln use of the orlginal
right" under Idaho Code S 42-222(I). However, the normal meaning

of the words used imply that any use of water beyond the lirnits
of the original right is an enlargement. rn other words, if the
amount of use or period of use of water is limited by the
original right, any use beyond that timit is an enlargement.

9- since the number of acres which may be irrigated, the
rate at which water may be diverted, bhe volume of water which
may be diverted, and Lhe anount of water which may be consumed

under the original water rights will not be increased by approval
of the proposed changes, findings 22 and 24, such changes will
not create an enlargement of the originar water rights.
Public Interest

10.

place of

MEMORANDUM

Prior to approving

use the director of

a

the

change in point of diversion or

Department must, determine that

DECISION AND ORDER Page L7



such change is in the local public interest as defined in section
42-203A, rdaho Code, rdaho Code S 4Z_222(L) (supp. 19Bg).

1L. The local public interest incrudes any locally impor-
tanL Shokal v. Dunn,

109

factor impacted by proposed approprlations.
Idaho 330, 338, 707 p.2d 44L, 449 ( l9g5 ) .

L2 - The burden of demonstrating which elements of the
public interest are impacted and to what degree lies with the
parties having peculiar knowledge of the affected elements. Id.
at 339.

13. The burden of proof is upon the applicant to show that
the project is either in the local public interest or that there
are factors that overweigh the local public interest in favor of
the project. Id. at 339.

L4. The determination of what elements of the pubric
interest are impacted, and what the public interest requires, is
committed to water Resources, sound discretion. rd. at 339.

15. The suggestion by some of the protestants that approval
of the proposed changes would circumvent the underlying policies
of the federal Food securities Act of L985, L6 u.s.,c. ss 3B0L et
seq., amounts to an assertion that approvar of the proposed

changes will decrease the opportuniLy for farmers in the 1ocal
area "to derive fair and reasonable profits in the marketplace."
s- Rep. No. r45, 99th cong., l-st sess. 1, reprinted in 1985 u.s
Code Cong. a Admin. News L616.

L6. The pertinent issue is not the degree of consistency of
the proposed changes with the underlying policies of the Food

Securities Act of 1985. Rather, the pertinent issue is whether

MEI4ORANDUM DECISION AND ORDER Page L8



approval of the proposed changes is in the local public interest, '

defined as the affairs of the people in the area directly

affected by the proposed use.

L7. Although increased local production may tend to result

in decreased commodity prices, regional and national production--.

leveIs are IikeIy to have a greater influence on commodity

prices.

1-8. The market price of local farm commodities is not the

only factor in the local economy equation. For example, the

applicant presented evidence that money spent on seed,

fertilizer, fuel, tractors and other goods which are necessary

for agricultural production benefit the local economy. Finding

25. production also benefits the local economy by increasing the

local tax base and by providing jobs.

L9. The local public interest does not require the denlal

of the proposed water right transfers as a means of protecting

established markets and prices for farm commodities.

20. Approval of the proposed changes in points of

diversions and places of use for a one-year period will not

conflict with the local public interest.

ORDER

IT IS THEREFORE, HEREBY ORDERED that the applications for

transfer of water right Nos. 32-1092/32-1058, 32-1022C, 3L-1 034H,

3L-7 034R , 3L-7 034S , 35-7390/35-221 4 , 35-7 39L/35-2432/3 5-76308,

35-7 630A/35-401_58, 35-7863, 35-2728/35-28 44/35-736L, 35-282L8,

35-7773/35-2493, 35-2242, and 35-239L/35-7777 and amendment of

permit Nos. 35-7161, and 35-7L62 are APPROVED subject to the

MEMORANDUM DECISION AND ORDER Page 1-9



following conditions:

1. The approval is only for the 19BB irrigation season.

At the end of the L9BB irrigation season, the places of use and

points of diversion under the various water rights and permits

shall revert to the lands from which transferred. Applicant -='

should understand that any planned use of these water rights and

permits to cover additional years of irrigation of the Larsen

lands beyond the l-9BB irrigation season will be processed as

permanent transfers.

2. The lands from which the water rights and permits are

transferred shall not be irrigated from any source during the

19BB irrigation season.

3. For the purpose

issued by the Director.

of appeal, this is the final order

September, 1988.DATED This ?/ auu of

I

H D rec or

CERTIFICATE OF SERVICE

I hereby certify that on this
I served a true and correcL copy o
Decision and Order by placing a copy
mail addressed to the following:

Jeffrey C. Fereday, Ese.
GIVENS, McDEVITT, PURSLEY,
277 North Sixth St., SuiLe
P.O. Box 2720
Boise, ID 83701

day of September, 1988,
foregoing Memorandum

thereof in the United States

_ruf the

WEBB & BUSER
200

Kent Foster, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO
Idaho First National Bank BIdg.
P.O. Box L29
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Idaho Falls, ID 83405

Mr. Reed Mickelson
Hamer, ID 83425

I{r. Ray Sanders
Hamer, ID 83425

Ivlr. DeIl Raybould
3215 N. 2000 w.
Rexburg, ID 83440

Eastern Idaho Production Credit Assoc.
203 So. Garfield
Pocatello, ID 83204

Mr. Robert K. Oser
Program Analysis
U.S. Fish and Wildlife
500 N.E. Multnomah st.
Port1and, OR 97232

Se rvi ce
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Ronald E. Swan, Esg.
U.S. Department of the
Office of the Regional
500 N.E. I'lultnomah St.
Portland, OR 97232
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Stephen V. Goddard, Esq.
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Idaho Department of Fish & Game
P.O. Box 25
Boise, ID 83707
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Name of applicant

Post Office address

Forfi',!22 \ 
",i\+. \--r'

OI /O STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

1-87

APPLICATION FOR TRANSFER OF WATER R
BROADHEAD #3 PART 1

Blaine Larsen,
B'l aine lars Farms. Larspn nf ldahn phone Q08)662-5522

Box 188 Hamer, ID 83425

A. PURPOSEOFTRANSFER

1. d Ch"ng" point of diversion El Add diversion point(s) d Cn"ng" ptace of use

E Change nature of use E Change period of use El Other

2. Describethereasonfortheproposedchanges To provide irriqation water on a portion of
a f

but not vet ap proved. See Remarks on paqe 2.

Transfer No 3*r r
L

r8r+q,f
cu,ao

,'

,l

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature period of Use

35-7630A B/3/76
(cfs/ac-ft)
3.78

of Use
I rri gat i on 4/L IL/t

35-4015B 5 24 61 4.8 Imiqation 4/r
to

to

to

to

1.t/r

Lot Y4 1/a '/4 Sec. Twp Rge. County Local name for diversion

2. Total amount of water being transferred cubic feet per second and/or

3. Source of water oroundwater tributary to

4. Point(s) of Diversion; The points of diversion after chan consist of 7 wells

acre-feet per annum.

tachment
supplying 7

1

5. Landsirrigatedorplaceof use: See Attachment #1 for breakdown of acres iryigated by each p'ivot.

X

NE% NW% sw% sE%Twp Rge. Sec.
NE% NW% SW% sE% NE'/r NW% sw% SE% NE'/r NW% sw% SE% NE% NW% SW% SE%

Totals

eN 36E 10 X X

3 X X

;.9N 36E 27 X X X X X X X X X X X X X X

?6 X X X

2L X X X

22 X X X X X X

28 X X X

31
acres tL79



zPa"ge Transfer No. 

--
PART 1

6. General lnformation:

a. Description of diversion system hjells & pumps with pivot irri qation svstem.

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or
contracts? Yes No' lf yes, provide a notarized statement lrom the holder of the lien, deed of
trust, mortgage or contract agreeing to the proposed changes.

c' Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

t,Ji'll receive only natural rain fall and snow fall and will not otherwise be

irrigated in 1988. Some or all of the lands will be set-aside from production

/oof

under federal proqrams.

d. Remarks:

This is one of four coord inated transfer app lications submitted together for joint
consideration. Therefore, the points of diversion and p1a(;es of use descrjbed in B

above are the same ln all four transfer applications and cover all four transfer

anol I ca tions.

AcTloN OF THE DIRECTOR, DEPARTMENT oF WATER REsoURcEs

This is to certify that I have examined Application for Transfer of water Rights No 35- 30A/40158

And sald application is hereby APPROVED , subject to the folowing timitations and conditions:
Pursuant to the Interim 0rder dated 5 /16 lBB.

Witness my hand this 16rh

Di rector

May ,1e 88day ol

i



Page 3 ol /o

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree No

r( Transfer No. 

-._
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

Decreed to

in case of vs.

dated tn county ol

b. License No. 35-7630 issued by the ldaho Department of Water Resources.

c. Claim No on file with the ldaho Department of Water Resources.

d. Transfer No. which produced this right,

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

E tax Notice El Warranty Deed lf otner I ease

3. Source of water
groundwater tributary to

4. Date or priority B/3/76

5, Water is used for the following purpose:

4.9 lor I rrl gat{ on 4/L LL/L
amount
(ot;/aa-fi)
Emounl-
(als/ac-tt)
amount-

lor

purpoees from

purposes lrom

purposes from

to

to

to
(cle/ac-tt)

6. Total amount of water under right

7. Point(s) of Diversion:

lor

4.8 cubic feet per second and/or

8. Lands irrigated or place of use:

1057 .0 acre-feet per annum

Sec Rge County Local name for diversionLot % Y4 Yq Twp

NE 2L 3S 32E Bi nqhamSE

Sl,'J SE 21, 3S 32E Bi ngham

II
Ir
Twp. Rge. Sec.

NE% NW% sw% sE% Totals
NE% NWt/r sw% SE 7r NE% NW% SW /r sE% NE% NW% SW /r sE% NE% NW 7r SW% SE%

3S 32E 27 13 38 13 64

28 39 39 40 40 40 40 238

9. Describe any other water rights used lor the same purpose as described above

Total acres
302



Pege 4 of o
PART 2 Transfgr No. 

-_
10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

lf yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(lf the entire right is to be changed by the applicant, omit part B and C.)

1. amou;t 3.78 1o,. Irrigat.ion purposes trom 4/!
for

tr/t
purposes from

purposes lrom

to

to

to
(cls/ac-ft)
amount- lor
(cls/ac-ft)

2. Point(s) of Diversion:

Lot Y4 Y4 1/q Sec. Twp. Rge County Local name for diversion

SE NE 2L 3S 32E Bi nqham

Shl SE 2L 3S 32E Bi ngham

Twp. Rge. Sec.
NE% NW% sw% sE% Tolals

NE% NW% SW'/r sE% NE% NW% SW 7r SE'/r NE% NW% sw% SE% NE% NW% sw% sE%

3S 32E 28 39 39 40 40 40 40 238

3. Lands irrigated or place of use:

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit il there ts no change)

1
1.02 lor I rri gat'ion purposes from

purposes from

purposes from

4/L

Total acres 238

tt/L
(cfs/ac-ft)
amount- lor
(cfs/ac{t)
amount- for
(cfs/ac-ft)

Point(s) of Diversion:

3. Lands irrigated or place of use:

to

to

to

2

Lot 1/q Vq 1A Sec. Twp Rge. County Local name lor diversion

SE NE 2T 3S 32E Bi nqham

Sl,J SE 21. 3S 32E Bi nqham

Twp Rge Sec.
NE% NW% sw% sE%

Totals
NE 7r NW 7r SW'/r SE% NE% NW /r SW% sE% NE 7r NW% SW'/r SE /r NE'/r NW% sw% SE%

?q 32F ?7 13 3B 13 64

'-) Total acres 64



t /ool Transfer No.Page

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree No.
I

I

in case of

t"

Decreed to

vs.

dated in county of

issued by the ldaho Department ol Water Resources

on lile with the ldaho Department ol Water Resources.

d. Transfer No. which produced this right.

2, Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below

E tax Notice E Warranty Deed

3, Source of water qroundwater tributary to

4. Date or priority 5/24/6r

5, Water is used for the following purpose:

tmount .6'4.. - - to, I rrl gatl on purpos€s from 4/L to 10/31
(cfa/ac-lt)

toamoun lor 

- 

purposes from
(cls/ac-ft)
amo for purposes from to
(cfs/ac-lt)

6, Total amount of water under right 6 '4 cubic feet per second and/or

7, Point(s) of Diversion:

8. Lands irrigated or place of use:

Total acres

35-7390/2274

b. License No

c. Claim No.

35-4015

E[ otner Lease aq

acre-feet per annum

Lot 1A 1A 1A Sec Twp. Rge County Local name for diversion

St^J SE 2I 3S 32E B i nqham

Twp Rge Sec.
NE% NW% sw% sE% Totals

NE% NW% sw% sE% NE% NW% SW /r sE% NE 7r NW% sw% SE'/r NE% NW'/r sw% SE%

3S 32E 2I 40 40 80

28 40 40 40 40 40 40 240

9. Describe any other water rights used for the same purpose as described above

320



Page 6 of to PART 2

No lf yes, describe

B. DESCRIPTION OF POBTION OF RIGHT BEING TRANSFERREDi (lf the entire right is to be changed by the applicant, omit part B and C.)

1. amount 4.8 for Irriqation 4/t
(cfs/ac-lt)
amount- for

for
(cls/ac-lt)

l

2. Point(s) of Diversion:
i

3. Lands irrigated or place of use:

Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit il there is no change)

1. amount 1.6 for I rri qati on purposes from

purposes from

purposes from

4/L
(cfs/ac-lt)

for
(cfs/ac{t)

for
(cfs/ac-ft)

2. Point(s) of Diversion:

3. Lands irrigated or place of use

Transfer No. 

-
10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

purposes from

purposes from

purposes from

to

to

to

10/31

240

10/31

amou

amou

to

to

to

Lot 1A 1A 1/q Sec. Twp. Rge. County Local name for diversion

St^l SE 2l 3S 32E Bi ngham

Twp Rge Sec.
NE% NW% sw% sE%

Totals
NE% NW% sw% sE% NE% NW% SW /r SE /r NE% NW% SW t/r sE% NE% NW% sw% sE%

3S
I

32E 28 40 40 40 40 40 40 240

Lot Y4 % Vc Sec. Twp Rge County Local name for diversion

St^J SE 2l 3S 32E Bi nqham

Twp. Rge. Sec
NE% NW% sw% sE%

Tolals
NE% NW 7r SW /r SE% NE% NW% sw% SE% NE% NW t/r sw% SE IA NE% NW% sw% SE%

3S :3zE 2t 40 40 80

Total acres
80



Bago 7 ol .-!o

STATE OF I

DEPARTMENT OF WATER RESOURCES

AP P L I CATI O N F O R TR A N S F E BroFe,llllAfi ERe'Bl GH T
PART 3

A. Drew e mrp or attech e USG8 mep lndlcallng lhr ncw polnl(r) ol dlvcrrlon cnd/or thc new placc ol ute lor rlghlr delcrlbcd
ln parl 1. clcrrly d.plcl th! hnd by rcctlon, townrhlp rnd rangr numbcl.
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Points of dLvension and
tnansfens *1 thnough *4
numbens

ATTACHMENT *l Drp:ltllni:iri a,i !i.,,,:r;. .irflli;iriitlj

places of use aften change applLcable to
in combinationr as delineated by Lansen

Bnoadhead
pump

pump No. Points of Divension Places of Use

NWI/4, SEI/4,
Sec. 26t T9Nr

NWI/Ar Nltlt/4t
Sec. 22t TgNr

NWL/4, Sec. 26t
R36E

SEl'tt4t NEI/4 and
SEI/qt Sec. Zlt
R36E St/Zt NWL/ct
EWI/4I Sec. 22t
R35E

t ,)9aa
T9Nr / ,r* t6q

Acnes to be
fnnigatedx

200

136

t64

193

195

L26

NEL/A t NEI/4 t Nttlt/4 t
Sec. 10, T8Nr R36E

NWt/4t NEl/4 and NEL/At
NWL/4I Sec. 10r TSNI
R36E SEt/4t SW1/4 and
8wl/4t SEt/4 sec. 3t
T8Nr R35E

8El/4t Sec. 2lt T9Nr ,/
R36E

NEt/4t SeC.
R36E

27 t TgNt/

99

100

101

105

t07

111

NWt/4t 8EL/4t
Sec, 27r T9Nr

NWI/4' 8Et/4,
Sec. 27t T9Nr

SEI/4t
R36E

NEt/4t
R36E

NWI/4 r
R36E

sEL/4,
R36E

Et/Zt
T9Nr /

and r'
T9Nr

NEI/4I SNI/4t
Sec. 27t T9Nr

NWl/4 and NI/ZI SWL/AI
Sec. 27t TgNr R35E /
Et/z' NEl/4 and NEI/At
SEI/AI Sec. 28t T9Nr
36E

SWI/q' NEl/4 and SEt/4t
NWL/4 and NEt/4t SWt/ct
and NWt/4, SEt/4t Sec.
31r T9Nr R36E

NWI/4 t
R36E

NWI/4, NWI/A,
Sec. 3lt T9Nr

3El/4 r
R36E

Total ttl79 acnes

* Acneage is based on actual acnes innigated in 1987 and have been
measuned by fedenat cnop insunance officidlsr ASCS officials and/on the
pivot system dealens. These pivots will not be enlanged Ln 1988.



Page I of /o Transfer No. 

-

t. ,

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map ot altach a USGS map lndlcallng the new polnt(e) ol diverslon andlor lhe new place ol use tor rlghls descrlbed
ln parl 1. Clearly deplct lhe land by secfion, lownshlp and range number.
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B. CHANGES IN NATURE OF USE

1. New Nature of Use

PART 3

Amount
(cEEc+t),.

Hours/days/year

Transfer No. 

-
Period of Use

-to

to

2. Quantity and quality of return flows and location ol discharge:

3. Describe effects on other water uses resulting from the proposed change

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the original right. The information contained in this application is true to the best of my knowledge.

I unOeretand that any willful mlstepresentations mad6 in this application may result in voiding its approval.

L
776Coe / f,oc )(Signature ol Applicant)

Subscribed and svroin to bef9re me this
77

day of Hzaa ,1e 8P

(Notary Public)

My commission expires

Transfer contains pages and
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attachments

Date 3-11-68 Protest filed byReceived by

Receipted by

Published in

Pub. dates .4

Watermaster recommendation requested on

/o

Prelim. check by 4*,H Fee sa qo

sag 7-lt-8E x cr,ootgz

6

pies of protest forwarded by

Hearing held by Date

Recommended for E approval tr denial

Copy of transfer sent to lien holder

rec'd by


