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BEFoRE THE DTREcToR 0F THE DEIARTMENT or wnrr$'s*fsouncEs 

*' ,i" i

oF THE ocT 24 lgs4

srATE oF rDAHo tru,1tnT,$1;.'J#,ll',,*,

3/a-5

ORDER ADOPTING

PROPOSED MIMORANDUM

DECISION AND ORDER

rde r.

1984.

IN THI MATIER OF PROTESTS AGAINST APPROVAL OF

APPLICATION FOR TRANSFER NO. 2103 OF WATER RIGHT

NOS. i1-1058, ETC. IN THE NAME OF DEAN WARD AND

GRANT HADDOCK

)
)

)

)

)

)

)

)

WHEREAS, A. Kenneth Dunn, Di rector of the Department of l^later. Resources

having issued and served a copy on the parties on September 11,1984, a proposed

Memorandum Decision and 0rder" in the above-captioned matten, pur^suant to Idaho

Code, Secti on 67 -S?fi; and,

WHEREAS, on 0ctober 15, 1984, wh'ich 'is 34 days aften the date of

servi ce of the proposed deci si on, an objecti on to the proposed decj s'i on was

received from pnotestant Ardella Peterson; and,

WHEREAS, except'ions to be consider'ed must be recei ved on on before the

15th day following the service of the proposed decision; and,

WHEREAS, no timely exceptions were necejved to the Pnoposed Memonandum

Dec'ision and 0rder;

IT IS, THEREFORE, HEREBY ORDERED that said Proposed Memorandum Decisjon

and Order be adopted and i ss-ued as

Dated ,:.n-,, ,, P 
4day 

of

the Final Decision and 0

A. KE TH DUNN

D'irector



Transfer No

Application

srATE oF rDAHo 
(See at

DEPARTMENT OF WATER.RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

To Chonge the Point of Diversion ond,/or the Flsce of Use

Name of applicant Dean Ward & Grant Haddock.

post office address Bloomington (I^Jard) ; Paris (Haddock), Idaho

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree to see attachment

c. Claim No,

t

No. I l-.l058/etc
+-^
Ld, L

2

in case of Edward Haddock
(Name)

VS Joseph E. Thornick et al

dated Oct. I 0 , I 904 in F'i f th Di s t. county 6i Bear Lake
(Name of court)

b. License No. issr.ied by the ldaho Depaiirnent of $/ater Resources

on f ile with the lclaho Depariment cf Water- Resources

if applicant is not the original holder of this right, explain how it ivas acquired and attach a clpy cf
the deed or cther evidence of olvnership of thc land to r,^"'hicir tire riEi-rt i-q a;rturtcnani

3. Source of water Worm Creek ti'ibutarr,r to Bear River
4. Date of priority see attachment
R V/ater is usecl for the following purposes:

amount 2.67 for Imi qati on

amount for ptrrnose:; ii-orii

Tc',vnsnip l4S Rar:g1

phone 945-2361

34, SI^I%NEN, Sec. 34, T. l45, R. 43E;

amount for __ _*_

___purpcsesf;'c'ti-i _-Apn. l_ _ti._ NO_V....] _ __

6

/ r-1.,-.1-,ih,/,--lay - - l:utir t iii . s i - ll' tsi'.'e I

Tctal amount of water llrrr.ier rigiii: a. __2,6_7 ___ __ r:ul-'ic ic,.f i,, r- t,?lr,ii "l
q!. i 

^-l' \ri
i:,. , aci'e i'ci'r iiJi i:r)li,r i;'i

Location of original ncii.ri. of ciiverslon is NI^I ':. c,i SIal '.. ii ;r:.,r.ir,.r, 34

. i-r i,'i" ii'r Bear Lake

Adcjiticnal pcinis of cii,;ersicrr, if any

NE%Nl,'l%, Sec. 4, T. l55, R.

B. Lands irrigaiteci or place c,f use

Sec.

B.M.

f i'.,
TWP

t4s

i,,','i + 9ll 1: iIr'i::

.l33.5
X

N E]. .; 5Wr r<.r1,"

X

5\.t r i1

X

Irl V/r /r

X

NE i.

NEr.o

X

sEc

34

RANGE

43E

Total numi,rer of acres to be irrioated I 33.5



B DESCRIPTION OF PORTION OF RIGHT FORWHICHTHE CHANGE lS REOUESTED (lf the entire rightis
requested changed, omit part B)

1. Amount of water: a

b

2. Point of diversion

Range

Range 43E

cubic feet per second
&/or

acre feet per annum

IWP

7a, Section Township

County

Additional points

3. Place of use

DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REOUESTED CHANGE

1. Change in point of diversion

a. Amount of water to be diverted 2'67 
c.f.s. &/or

b. Point(s) of diversion NE

1/"

, 8.M.,

%NI^]
8.M., Bear Lake

%, Section 4

c

TOTATS

acre feet

Township 155

County

SEr/*SWY+NY/l/e

SEt/t

NE%NEIA SEt/qswY4NWy4

sw%

SEVtSWVtNWy4

NWIA

NEy4SEt/+5WV1NWI,/4

NE%

NEI,6
<EaRANGE

Additional points

R. 43E

c. Description of diverting works d j tches and headqates

d. Describethereasonsforapplyingforachangeinthepoint(s) of diversion a gravjty sprinkler
system is suppl ied from the djtch located in NE%Nl^l%, Sec.

Change in place of use

a. Describe the lands or place of use to which the right will be transferred:

4, T, I5S, R

use of

TOTATS

l3

Total number of acres to be irrigated I 33. 5

438; and will be the main point of djversjon for a more efficient
the existinq water suonlv

2

IWP

t4s

SEr/t

20

SWt/t

20

NW74NEl,/4

30 lru

SEVc

SEVaSWt/+NWy4

5

SWtA

N EI,/A

6I

SEYt

0I

SWI,/+NWy4

NWI,/C

NE%SEVtswt/4

l0

NWl,i

NET,!

NEl;i

34

35

5 EC.RANGE

43E

\:



b. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated
Show clearly the land involved by section, township and range number.
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SCALE: 2 inches equal 1 mile. Draw plan in ink.



3. Remarks

I hereby assert that no one will be injured by such change and the change does not constitute an enlargement

in use of the original right. The information contained in this applicati true best of m k

/'d

€/,
(Signature of appl icant

Subscribed and sworn to before me this 2/ day of

(N ota pub

My commission expires

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

No. 2103
This is to certify that I have examined Application for Transferpf Water Rights No.

and said application is hereby APPR0VED

11-1058 etc.

Approval of said application is subject to the following linritations and conditions:
as set forth in the Proposed Inlemorandum Decision and 0rder

2. Denial of said application is for the following reasons

Witness my hand this 22nd day of 0ctober , 19 g4

,19 77

/' (!''"* " '

A. KENN DUNN, Di rector

FOR DEPARTMENT USE ON LY

Ar-dr-L
Received by /t) Date z/';A- Z/
Prelim. check

/ta'- 1.,
Fee . :? --

Protest filed by

Copies of protest forwarded by 0 -. )
Hearing held by Date

Receipted by t/rt,l

Published in

Pub. dates

Watermaster recommendation

rec'd

Date

requested o" / -C/ - l,
6-o e-.17

/
/t/ t,/ ,-4l/ - ..<'!/ - './ /

-----------7" -'" t'/#a2scy /

Recommended for approval denial

,, &A/

)eJ'-.,-
\--J



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE

. 
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER NO.
2103 0F WATER RrcHT NOS. 11-1058/1076/1060/
1077 / L06L / 107 B / 1062 / 107 e / 1064 / 1065 / 1082 /
1066 /i089 / 1084 / 1068 /1069 /10 87 / 1088 / 107 3
IN THE NAME OF DEAN WARD AND GRANT HADDOCK

PROPOSTD

MEMORANDUM DECISION

AND ORDER

This matter was first brought to the attention of the Idaho Department

of Water Resources on January 3, Lg76 when a letter from Mayo Krogue was

received objecting to the change in point of diversion on Worm Creek jnitiated

by Dean Ward. and Grant Haddock. This change was made without benefit of the

requi site transfer approval . Dean Ward was subsequently advi sed by the

Department that it appeared a transfer would be necessary to 1ega11y accomp'lish

the changes he and Grant Haddock were making. In response, personnel from the

Department were invited to come and review the changes in the field. Based upon

the information provided at that time, it was concluded that no changes which

would require a transfer were being made. The conversion from surface to

sprinkler irrigation does not necessari'ly represent a change in the associated

water rights. However, the irrigation of previously unirrigated land would

require a water right permit. Mayo Krogue and Nolan Krogue responded by filing
an.affidavit stating that for over forty (40) years all of the water users on

Worm Creek have diverted their water at the same diversion located within the

NWl/4SWi/4, Sec.34, Twp.14S, Rge.43E, B.M. Mr. Krogue further explained that
the ditch that would be used to supply the new gravity sprinkler system was a

high water d'itch that was located on the property of Ardella peterson and had

not been used for years. Based upon the sworn statement of l4ayo and Nolan

Krogue, Dean Ward was advised that an app'lication for transfer appeared to be

appropri ate.

Dean Ward and Grant Haddock responded on Apri 1 ?6, 1977 and application

for transfer No. 11-1058/etc. was filed with the Department of Water Resources.

This application included nineteen rights totaling 2.67 cubic feet per second.

Notice of the proposed change was published in the News Examiner in Montpe'lier,

idaho on May 26 and June 2, L977. Because of a publjcation error, a corrected

)

)

)

)

)

)



notice was advertised on June 23 and 30, L977, Protests subsequently were

received during the protest period from Ardel'la Peterson, Mayo Krogue, James E.

Payne, and Arlen C. Wilkes.

A conference in the matter was held in the Bear Lake County Courthouse

on September 1, 1977. The applicants were present and represented by Jay

Kohler, Attorney at Law. ?rotestant Ardella Peterson was represented by C'lyde

Nelson; Attorney at Law. Protestant Mayo Krogue was represented by Leonard

Kingsford, Attorney at Law. All others were wjthout iegal counsel. During the

informal discussion of the matter several objections emerged

1) The flow of water in Worm Creek is normal'ly inadequate and has con-

sequently been used in rotation. The protestants he'ld that they wou'ld be injured

if the applicants are permitted to separate water from the normal rotatjon.

?) The moving of water to the new point of diversion will cause

unreasonable loss to other water users because of the increased time requ'ired to

resoak the di tch.

) Applicants plan to use a ditch whjch crosses Ardella Peterson's

(Beck) property without first securing an easement from her.

4) The applicants do not have the necessary possessory interest in the

water rights they are attempting to transfer

5) The transfer will result in an expansion of the use of the original

ri ght.

When no agreement to resolve the objections could be reached Attorney

Leonard Kingsford requested that a formal hearing be held at a later date. A

hearing was scheduled for June 8, 1978. The applicants and protestants had the

same 1ega1 representation they had at the previous conference. Aften review of

the issues the part'ies requested an addititonal continuance to allow tjme to

request a readjudication to determine the water rights on Worm Creek.

0ver the next forty-eight (48) months numerous contacts were made by

the Department to determi ne i f the parti es sti I I i ntended to i ni t'i ate a

readjudication of Worm Creek. When no adjudication request was received and no

apparent jnterest in pursuing readiudication was evident, the Department

scheduled the matter for hearing on September 28, LgB?. The app'licant Mayo

Krogue was represented by Leonard Kingsford, Attorney at Law. The remaining

protestants represented themselves except Arlen W'ilkes who was not present.

Review of Evidence

The fol'lowing materials were submitted as evidence in this matter:

MEMORANDUM DECISiON AND ORDER -- Page 2



1) IDWR file No. 11-1058 /etc. applicatjon for transfer.
2\ Applicant's Exhibit No. 1 - Edward Haddock vs Jose ph E. Thornock

Judical Decree.

3) Applicant's Exhibit No.2 - a general sketch showing ditches,
roads, lands of applicants and protestants

4) Hearing tapes 'No. I through 5.

After reviewing the evidence and testimony presented at this hearing

and based upon hjs understanding of the'law, the hearing offjcer makes the
following Findings of Fact, conclusions of Law, and 0rder.
FINDINGS OF FACT

,1) 0n October 10,1904, District Judge James M. Stevens decreed the
waters of worm creek, Bear Lake county, Idaho to thirty-four (34) parties. The

rights decreed totalled 373.58 miner's inches,7.4716 cubic feet per second but
were only defined by name, amount, and priority date.

2) In June,1959, Dean ward, Grant Haddock, Mayo Krogue and James

Payne established the present rotation of Worm Creek water. The rotation
usually )asts about one and one-half months during the irr^igation season.

3) The ditch which crosses protestant Ardella peterson's property,
labeled No. 5 on applicant's exhibit No. 2, washed out when she was a child but
was reconstructed by Utah Power and Light when they constructed a power line
through that area. Mrs. Peterson has refused to grant permission to use the
ditch through her property.

4) Tne earliest priority date established by the case of Haddock vs

Thornock is May 1, 1868. During the summen months of August and september there
is normally only enough water to supply the rights with a priority earlier than
1890' During these periods, a 28-day rotation between the parties perviously
named is started with Grant Haddock getting water: for five and one-half (5 I/Z)
days, Mayo Krogue for nine (9) days, Dean ward for ten and onehalf (10 1/2) days

and James Payne three (3) days.

5) trre intake structure for a grravity irrigation system was con-

structed by the applicants in i976. This structure can be used only when water
is conveyed into ditch No.5 illustrated in applicant's exhibit No. z.

6) The distance from the diversion into ditch 5 .is about one mile
above the next downstream diversion.

7) The successors in interest to the water entitlement granted by

Judge stevens in 1904 is not clear because of the vagueness of the decree and

MEM0RANDUM DECISION AND 0RDER -- page 3



the di spute that exi sts among the. parti es.

8) Protestant Arlen wilkes did not appear at the hearing.

CONCLUSIONS OF LAI^J

1) The decree handed down by the court in the case of Haddock vs

Thornock does not contain the elements necessary to define the water rights for
the water users on worm Creek. A watermaster could not be elected and charged

with the distribution of waters of Worm Creek without an adjudication to further
defi ne the exi sti ng water ri ghts

2\ The ownership of the particular rights claimed by the applicants
cannot be confirmed without a court adjudication

3) The continuation of the established rotation is in the local public
interest and may have become an element of the respective water rights and

therefore, cannot be abandoned or changed without unanimous agreement of the
parti es.

4) The applicant's have water rights on worm creek, and although not
clear'ly defined, are entitled to change the point of diversion and/or place of
use of these rights with certain limitations to protect the r.ights of others.

5) A'lthough the appiicant does not have a written easement across
another's land, that may be obtained through condemnation or a right-of-way may

already exist due to the past use of the ditch.

6) Failure to appear at the hearing is cause for setting aside a

protest.

ORDER

IT IS, THEREF0RE, HEREBY 0RDERED that the protest of Arden 1,1ilkes be

set aside for failure to appear and that Application for Transfer No.2103 of
Water Risht Nos. 11-1058/1076/1060/1077 /1061/LO7g/1062/Lo7s/1054/106s/1082/1066

/1089 /1084/1068/1069 /1087 /1088 /L073 is AppR0VED subject to the followins
condi ti ons :

1) 0n'ly those lands which were regularly irrigated prior to Lg76 may-r

be irrigated. If other lands are to be irrigated, a water right permit could
allow irrigation of these prior to June 5 of each year or the start of the
rotati on.

2\ The established schedule of rotation shall be continued except the
applicants shall release the water a sufficient amount of time before the end of
the rotation period so the water will reach the point of diversion of the person

next in line to use the water at the beginning of their period of use

MEMORANDUM DECiSI0N AND 0RDER -- page 4



3) Approval of this application does not represent a finding of
possessory interest in the waters of Worm Creek. The ava'ilable evjdence and

testimony indicates that the applicants have beneficially used the waters of

Worm Creek. The point of d'iversion of any rights the applicants possess, as may

in the future be confirmed',by court action, is hereby changed pursuant to this

application for transfer of water right and the lim'itations herein stated.

4) Approval does not grant access or easement to use the I ands of

another person.

Dated this // day of 
="/" 

, 1984.

Heari n 0ffi cer

MEM0RANDUM DECISI0N AND ORDER -- Page 5



IN THE MATTER OF APPLICATION FOR TRANSFER NO.
2103 0F WATER RrGHT NOS. 11-i058/1076/1060/
707 7 / 7061 / 707 8 / 7062 / 707 9 / t064 / 1065 / 1082 /
1 066/ 1 089 / r0B4 / 1068 / 1069 / 1087 / r0BB / r07 3 r N
THE NAME OF DEAN WARD AND GRANT HADDOCK

BEFORE THE DTPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

83276

CERTIFICATE OF I,lAILING

I HEREBY CERTIFY that on this the 22nd day of 0ctober,1984, a true and

correct copy of the foregoing ORDER AD0PTING PROPOSED MEI{ORANDUM DECISI0t{ AND ORDER

was mailed, postage prepaid to:

Dean Ward
Bloomington, ID B3ZZ3

Grant Haddock
Paris, ID 83267

Ardee He1m, Jr.
Attorney for Ardella Peterson
484 Washington St.
Montpelier, ID 83254

Mayo Krogue
Bloomjngton, ID B3ZZ3

Arl en C. l^Ji I kes
St. Charles, ID 83272

James E. Payne
Bl oom'ington, ID 83223

Glyde G, Nelson
Attorney at Law
P. 0. Box 797
Soda Springs, ID

Leonard Kingsford
Attorney at Law
P. 0. Box 915
Soda Springs, ID 83276

L CK
Secretary/Records Manager
Idaho Department of l,later Resources


