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STATE OF IDA]JO

DEPARTMENT OF WATER.RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

Arrrcrrrlr:tl TransfcrNo. 3l=O?.40/31-0'Alatl

Application No. __lA{ l_

AMENDEI)
AMENDED

To chonge the Point of Diversion ond/or the ptoce of Use

Name of applicant Keith Ferrin Jenkins Phone 523-073I
Postofficeaddress Route 2. Box 153, Idaho patts, Idaho 83401
A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:
. a. Decreeto p. D. Stoops

(Name)
in case of Ernest Sauve Vs W. H. Abbot . et- :'l

b. License No.

c. Claim No.

dated November l, 1930n
Eastern Division

county of Bannock
Name of court)

issued by the ldaho Department of Water Resources

on file with the ldaho Department of Water Resources
ginal holder of this right, explain how it was acquired and attach a copy of

the deed or other evidence. of ownership of the land to which the right is appurtenant
Applicant purchas ed property from his father, A. Keith Jenkins, who p.tr"h"""J-1"r,1-

2. lf applicant is not the ori

3L-0240

3r-024r

2.40 cfs for

? 10 ^F- for

for

P. D. Sro . &Mrs
3. Source of waterCreek & 2 Unnamed streams
4. Date of priority3l-O241 _ 5t?8/oL ?t-
5. Water is used for the.following purposes:

Mr. Mrs. S sen

tributary to Camas Cree

o? L1 B/21/03

irrlgation purposes from

i-rrigati on PUrpOses from

Durooses from

a 5.60

b.

31-0240 SW %ot Nw

39E 8.M., in C'l arlr
Nwk, sec. 2I , T. 3N. R.3sE

amount

amount

amount

to

6. Total amount of water under right:

to

to
(month/day - both dates inclusivel

cubic feet per second
&/or

acre feet per annum
7. Location of original point of diversion i

Township t ?N Range

% of Section q

County
Additional points of diversion, if any (3f-024I)

B. Lands irrigated or place of use:

^ B-I{

TWP

liN 398 27

Total number of acres to be irrigated

Place of use for both decreed rights is the same.

TOIATS

280

SEVeSWt/a

40

NW%

SEr/t

NE%SEt/c

40

StNt/tNWy.

StNVt

NEY4SEVc

40 4040

SWV+NW%

NWr

NE%SEVc

40 40

SWt/+NWy.

NE%

NEY4
sEc.RANGE

NOTE

280
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1982 0pinion No. 60

1I{ THE SUPREME COURT OF THE STATE OF IDAHO
No.13705

KEITH FERRIN JENKINS, )

Applicanr-Appellant, l
v. i 

Pocatello, I{arch Lggz Term

srATE oF rDAHo, DE'ARTMENT I 
t'tled: July 8, Lgg2

0FWATERRESOI]RCES,ELWIN t R.H.yor:ng,Clerk
IIAPSHAW; STEVE BUCKLAND and t "
GIJ.DYS BUCKI.AND, SHERI,,IAN 

'
HALVERSON; JACK R. HAMIN; i
Iy_._i\P._sl.{IrH; and HARoLD t.SIDDOI^IAY; t

ProEestants-Respond"rra", l
and )

)
ALVIN W. MUNS & SONS, INC ]

)Protestants. t
Appeal from Ehe Disatl"a court of rhe seventh Judicial

District of the staEe of rd.aho, clark county, orr appear from a
decision of the Departslent of water Resourees. The Honorabl.e Boyd
R. Thomas, District Judge

Appear from an order affirming a decision of Ehe director
of the. Department of l^rater Resources, denying an application to
transfer the point of diversion'of a water right. Affirmed.

G. Rich Andrus of Rigby-, Thatcher, Andrus, Bartonand Walters, Chrd., H"iU"iel-io, appellanrs.'Kent 
Inr. Foster of Holden, Kidwelr, Hahn & crapo,Idahc Falls, for respond.errt", Bradshaw, .r-.f .

David H. Leroy, AtqolJley General, Don A. Olowinski,Howard Carsman , and phii Ii;-'; Ras s ier , 
. 

O"p-.rty AL LorneysGenerar, Boise, for tu"porri"ri, Department of taterResources.

SHEPARD, J

This is an appeal from an order of the dis.ric. court
which affirmed the director of the DepartmenL of water Resources
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denial of appellant Jenkins' application to transfer the point of

divorsion of his decreed water right. l'le affirn

Jenkins is the o\,irrer of 280 acres of land near the torrn of

Kilgore in Clark CounEy, Idaho. AppurLenant Lo that property are

two separate water righfs, one for 2.4 cfs of lvater from Cottonivood

Creek, and the second for 3.2 cfs of water from Ching Creek. Those

water rights were adjudicated by decree of federal courc in 1930.

Both creeks florv southerly in a generally parallel direction from

the mountains of Targhee National Forest. Ching Creek is the more'

easterly and the Jenkins property is located further east of Ching

Creek. There are a series of channels approximately 2 miles in

iength running easterly from Cottonrvood Creek to Ching Creek that

are the principal subject of this dispure. It is contended by

appellanE Jenkins that the water representing his Cotlonrvood right

flows from Cottonwood Creek through channels into Ching Creek- from

whence it is diverted by him together. r.rith the water representing

his Ching Creek ri.ght

In L978, Jenkins filed an application r+ith the Department

of Water Resources, seeking to transfer the point of diversion for

his Ching Creek water right to rhe location of a recently built

headgace. At that time an examination of the records indicated that

the decreed point of diversion for Jenkins' Cottonwood right rvas not

located on any stream. Jenkins filed an amend.ed applicalion to

transfer the poinc of diversion of che CoLtonwood right aiid locate

that point of diversion on Cottonwood Creek

Several waEer users on both Ching and Cottonvzood Creeks

protested Ehese proposed transfers, and the district water master

recon'anended that the, Department deny the transfer of the Cottonwood

right. A [earing was held thereon at rvhich all parties rvere re-

presenCed by counsel. Thereafter the director of Ehe Departrilent

issued an ord.er granting the transfer of the point of diversion of

Ehe Ching Creek right but denying the transfer of .the point of,

-2-
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'diversion of the c. -Eonwood creek right. The -lrector found that
ho water had been diverced from cottonwood creek for use on Jen_
kl-nts land for the previous 18 years. He arso f,ound that waters
of boEh ching and coEEonwood creeks were overappropriaEed. He

concluded that to alrow a resumption of use of the cottonwood
righc would represent an enrarp;ement of Lhe use over the prior rg
years, that the water users would be injured thereby, and that
r.c. s 42-222 auEhorized deniar of an application in such cir-
cumstances. The direcEor relied. upon Ehat porLion of r.c. s 42_
222 whLch provides for the forfeiture of a water righc noL used
for five years.

From that decision of Ehe d,irector, Jenkins appeared to
the district court. At the ouEset Jenkins conEended that the
Depar.ment lacked jurisdiction Eo determine an abandonment or
forfeicure and objected to the districE court making such a de_
termination on appeal from a decision of che Department. The
district court reserved judgment on that i-ssue and herd a trial
de novo

At t:rial much of the testimony centered on the physical
nature of the channers connecEing coEEonwood creek wiLh ching
creek with apperranL's testimony indicating that waEer regurarly
flowed from cottonwood to ching creek, and procestants, tescimony
indicating that che physieal characteristics of the channel indicated
that they carried only spring .rn off and chac the onry ::egular .

flow of water in the. area d.uring the sunmer occurred. in Ewo channels
of anoEher creek, tributary to ching creek, known as Littre creek,

The triar court found t:hat water from coEtonwood. creek
.only flowed to ching creek irregularry during Ehe spring run off
and thaE any such contribucion was noc the resurL of a physical
diversion. Th" court arso found, that Jenkins took onry 3.2 cfs of
water fron ching creek which was che amount he was entirled to
under his ching creek right, and Lherefore he received no vraLer in
excess of his ching creek righc, which courd be construed as
cottonwood right water. The courc also found that there was

'-:a- -': --
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'insufficient water in lhe Ewo creeks to rneeE the then present
demand. The court hetd that the director of the Departnent had
jurisdiction to determine che issues of abandonr^rent or forfeiEure
as a parL of his determinaEion of injury to obher uraEer rights,
and that even if che director was without that jurisdiction, the
district court hearing the case de novo did have the necessary
jurisdicEion to make EhaE determinacion. The court affirmed the
decision of the director of Ehe Department in all respects.

0n appeal here Jenkins reasserts his contention that
neiLher che DepartmenE nor Lhe district court on appeal from the
Department's decision had jurisdiction to determine the question

'

of abandonment of a waLer right in a Lransf er proceed.ing. Jenkins
relies primariry on the case of Trvin Falls canar co. v. Shiopen,
46 rdaho 787 , 27L p. 57g (Lg2g). rn shippen, rhe courr, froring
"the record fails Eo show that appellants Iprotestants] were in
any manner injured by the transfer," indicated "Ii]n a proceeding
to change the point of diversion of ivater the question of aban_
donment of priority is not Eieneralry before the court, if a proper
objection be made thereto [a]nd is a natter to be settred in
some other appropriaLe proceed.ing." Id. at 7gL, 27L p. at 57g
(emphasis added) . Jenkins argues thaL here a proper obj ection was
made and the disLrict court vras foreclosed. from inquiring into the
abandonment or forfeiture of his cottonwood. water right. rn First
securiry Bank v. scare , 49 rclahc 740, 2gL F. LO64 (1930) .rhe courL
indicaLed that in a transfer proceeding injury to other approp_
riators should be considered. The court stated therein:

"I\rhile. the qugstion of abandonment as suchis ro be seirteJ-in some ;Eh;;:'appropriareproceeding_ (Twin Falls canar co . ' v. bt,ipper, ,46 lda . 787 , Z7L pac. 57g) irl-"r. acrioninvolving a change in the'prace 
"i-Ji;;rsionthe reasons why Ene change^;iii or rvill notinj ure. oLher -appropriacois *.y-b" 

"""ria"i"aas indicared by rhb rarrer poirion oi-in"---'case ciEed. "

49 Idaho ar 745, ZgL p. ar
Reclamation, 50 Idaho 573,

1066.

300 P

See also In

492 (193r)

re Department of
In Application of

-4-

I ---

-



Boyer, 73 rdaho T52, 248 P,2d 540 (L952), rhe courc was again

presented' with the quesEion of abancionment raised. ln a transfer
proceeding. There the Court noted that the issues of aband.onment

and forfeiture, although timely obj ected to, had been presented and

passed on and Lhe Court inLended. to also consider and pass upon the

question, Chief Justice Givens, who was the auLhor of First Security
Bank v. state, gqpra, \.rrote for a unanimous court stating:

"I^le have rather parenthetically held that
the question of abandonnent it Isic] rrot .

pertinent in a proceeding of this i:ind. Twin
Falls Canal Co. v. Shipoen, 46 Idaho 787, 27LP. 578 First Security Bank v. State, 49 Tdaho
740 , 29L P. 1064; I{arris v. Chapman, 

'5I 
f dafro283, 5 P.2d 733. Foregoing such pronouncement,

to avoid a rnultiplici_ty of suits,- and since ,. though respondent cimely objected, this issue
was presented and passed on, rrz€ rTr€€t and decidethe point without tircumlocution. "

Application of Boyer, 73 ldaho at l5B, Z4g p.Zd at 543. As ir
exisEed at the time perlinent to this proceeding r.c. s 42-
222(L) , provided in perrinenL parr:

"The d.irector of che department of rvaterresources shalr examine all the evidenee andavairabre information 
""J-"i't"il approv.-tir"

change in whole, or in part, o, upon cond.i.ions,provided no other rvater rights 
"rL i-njuredthereby and the change doeJ not constituce anenlargement in use of the original right. "

Based on the foregoing decisions and statule, \^re conclude
that .the director of the Department of water Resources has
jurisdiction to decermine the question of abandonment and

forfeiture and such is required as a preliminary step to per-
formance of his statutory duty in deEerrnining whether or not the
proposed transfer would injure other vTater rights. l{hire
ordinarily abandonment and forfeiture are to be deterrnined in a

separate proceeding, it is clear that when a water right is
soughc Lo be transferred and protestors allege chat it has been
abandoned or forfeiEed., and Ehat to allorv resumption of Ehat
righc would cause some injury, a determinalion of abandonment or
forfeiture is necessary for the performance of, his povrers of

4:
t
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-'determining 
inj ury . The director is s ratuEorily required to

examine arr evidence of rvhether the proposed transfer rnrilr in.jure
other water rights or consciuute an enlargemenE of the originar
righE, and evidence r.;hich demonsEraEes thar the right sought ro be
trangferred has been abandoned or forfeited, is probaLive as to
whether that transfer would injure other viater rights. rf a water
righL has indeed been losE through abandonment or forfeiture, the
right to use that water reverts Lo the slate and is subject co
further appropriation. r.c. s 42-222(2); Graharn v. Leek , 65 rdaho
27g ' L44 P'2d' 475 (1943). other parties may chen perfect a hTarer
right in chose waters. sears v. Berryman, 10r rdaho 843, 623 p.zd.

!55 (rggr) ; Gilberr v. smirh , 97 rdaho 735, 552 p.2d, L22O (Lg76) ,

Hence a person making a subsequent appropriat.ion rvirl be injured by
resunption of the abandoned or forfeited water right, rf a. senior
right has been abandoned or forfeited, the priority of the originar
appropriator is 10st, sears v. Berryman, supra, and the junior
appropriators move up rhe ladder of priority. rf a r"r,ro, right
which had been forfeited or abandoned were arlowed to be reinstated
Lhrough a transfer proceeding, crearry injury rvourd result to
otherwise junior appropriators. priority in time is an essential
part of western water 1aw and to diminish one,s priority rvorks an

'ndeniable injury to that water right horder. see rd. const. Art.
15, $ 3; I'tartiny v. 

'ierls, 
9r rdaho zr5, 4Lg p .zd, 47a (1966) .

see also Farmers rrrigati'n co. v. Game & Fish conrm,n. ?69 p.2d 557
(colo ' L962); Ilormstrom Land co. v. Meagher county Newran creek
Inlater DisL., 605 p.2d, f060, 1069 (Monr. LgTg).

Jenkins also argues thac I.C. S 42 _222(L) speaks of anI'enlargement in use of the original right,,, and'chac'tre is not
seeking to enlarge the use over the decreed anount. I.lhire vre may
concede arguendo chac Jenkins is not attempting to enrarge the
original use of his decreed righr, the statute provides rhat the
director "shall approve" the transfer ,,provided,' tr^/o cond.itions
are met, i.e., that no oLher vrater righcs are injured, and Ehat

f,

-6-
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'the originar use is noE enlarged. i{ence if either of the two

conditions are not met, there is no authorization to approve the
proposed Eransfer.

Slnce we hold EhaE che direcror of the DepartmenL had the
necessary jurisdicEion Eo decermine questions of abandonment and

forfeiture, it is clear that on appeal from that decision the
discrict court ac_quired, jurisdiction over the entire controversy.
Beecher v. cassia creek rrrigation co., 66 rdaho l, L54 p.zd 507

(L944); In re Rice, 50 Idaho 660, 2gg p. 664 (f93f).
Jenkins nexL asserEs that the findings of the district

court are insufficient upon ruhich.to base a conclusion that his
cottonwood creek \,rater right rvas losE Ehrough abanconment or
forfeiture. I^le note initially thaL care must be taken in this
type of proceeding to distinguish betvreen abandonr,rent and for-
feiture. Each is a rel.ated concept but each carries rvith it
distinctive requirements. rn the pr:t this court has used. the
terms interchangeably, resurting in some confusion. That con_
fusion rvas compounded by a forrner statute, no\^z repeared, Lg3z
r.c.A. s 4L-2L6 (1940 supp.), which srared rhar \,rarer righrs would
be "lost and abandoned" by five years of fairure to appry them to
beneficial uses. rt was nor untir Lg44 that this courE crearly
pointec out the distincLion between the two terms in carrington v.
crandall, 65 rdaho 525, 532, L'47 p.2d l0o9 (Lg44). see Hurchins,
The Idaho Law of l^Iater R ieh tS, 5 Id.L.Rev. 1, 73 (f968). rn
carrington it was poinced ouc that forfeiture is a statutory
procedure, but that an "actuar" abandonment could occur outside
the scatutory requirements. rn the interim, other cases have used
the terms interchangeabry, e.g., Hodges v. Trair creek rrrigacion
co., 78 rdaho 10, 297 p.2d, 524 (1956); Applicarion of Boyer, 73
rdaho L52, 248 p.zd 540 (Lgsz). Ho,.vever, this court has recently
reaffirmed Ehac those terms relaLe Lo different legal concepts in
accordance wich Carrineton supra Sears v. Berryman, l0l Idaho
843, 623 P.2d 455 (r98r); Gilberr v. Smith,,97 rd.aho 735, 552 p.zd
L220 (Lgl6) . As sEateci in Sears v. Berryman, supra:

-7-
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"AbanConment is a coirfiron larv docirine in-volving Ehe occurrence o_i (f) an intent roabandon and , (2) an aetual rei inquistrmerrt orsurrender of the 
. 
r^later right . Forf eiture , oothe other hand, is prediclted upon th;--staEuLory declaracion that all rigtrts to usewater are losE rvhere the appropriator failsto make beneficial use of the *ater ioi- "conLinuous five year period. I.C. S 4r_

222 (2) ."

101 ldaho at 847 , 623 p.2d, ar 45g.

InEent to abandon musE be proved by clear and convincing
evidence of unequivocar acEs, and rnere non-use of a waEer right,
stand.ing alone, is noE sufficienc for a per se abandonment.

sears v. Berryman, supra; GilberL v. smith, supra. rntent to
abandon is a question of fact to be decided. by the trier of fact.
sears v. Berryman, supra. As in sears, there was no finding by
the trial court, nor by the director of the DepartmenL, Lhat
Jenkins intended to abandon his cottonwood rvater right. The

record shorvs only non-use, disclosing no intent to abandon, and
hence Jenkins did noc rose his wacer right by conmon raw aban_
donment

vJe then proeeed !o a determination of vrhether the
findings are sufficient to support a determination of a .sEatutory
forfeiture. Jenkins argues that Lhe courc berow found no poinc
of diversion on cottonwood creek for the 2.4 cfs of ciecreed
water, and such was erroneous in viel or" Lhe decree of the
federar court. That decree was an unreported decision of the
federal districc court in s.ave v. Abbot, d.ecided in 1930. ,n"a
decree"es'tablishes that there had been a diversion on cottonwood
creek and that the water was beneficialry used upon Lhe rand to
which it is appurtenant up to the time of the decree. i.{organ v.
udy, 58 rdaho 670, 79 p.2d 2g5 (r93s). Hence, iE is esEablished
that until the time of that d.ecree, Jenkins, predecessor in
interest was using the 2.4 cfs of cottonwood water. The decree
does not estabtish that the 2.4 cfs of water has continued to
frow from one creek to the other, nor does it establish thac

1
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'J.enkins or h:-s predeces sors contil.rued to apply thac water to a

beneficiai use on che land foliowing rhc i930 iecree
sEatuEory forfeiture is based uDon the legislative

declaraLion in r.c, s 42-zzz(2) char rvacer righcs may be lost if
Lhey are not applied to a beneficial use for a period of five
conEinuous years. Gilbert v. Smith, 97 rdaho 735, l38, 552 p.zd
L220, L223 (1976). certain d.efenses ro fo::feiture have been
recognized. ExEensiqn of the five year perioC may be nrade upon a

showing of good cause, providing the application for extension is
made rvithin rhe firsr five-year period. I.C. S 4Z-Z2Z(2). Also
wrongful inEerference rvitb a water right or failure to use the

. water because of circumscances over which the waEer right holcjer
has no concrol have been recognized as defenses. Alamo irlater v.
Darrington, 95 rdaho L6,50r p.2d 700 (L972); Hodges v. Trair
creek rrrigation co. , 18 rdaho lo, 2g7 p.zd, 524 (1956); Lrerch v.
Garrett, 5 rdaho 639,51 p. 405 (rs97). Furcher, if use of the
r^7ater right is resumed after che five yea!- peri-od, but before any
third parries make a clain in the r^raEer, then the courts wirl
decline to declare a forfeiture. Appricacion of Boyer, 73 rdaho
L52, 248 P.2d 540 (L952); I{agoner v. Jeffery , 66 rdaho 455, LCz
P.2d 400 (L945); carringron v. crandall, 65 rdaho 52s, L47 p.2d
1009 (L944) ' Here Jenkins has raised none of these defenses, and
the record is devoid' of any evidence to indicate thal any of the
established defenses would be applicable even if argued. The
ent j-re case was tried and appealed on Jenkins' theory that he had
used the Cottonwood water the entire time.

Forfeitures are not favored, and crear and. convincing
proof is required to support a forfeiture. Gilbert v. snith, gl
rdaho 735, 552 p.2d Lzzo (L976); Applicarion of Boyer, 73 rdaho
L52, 248 P.2d,540 (L952)i carringron v. crandall, 65 rdaho 525,
L47 P ' 2d 1009 (Lg44). Here iL was found. thar Jenkins had nor used
his coLtonwood water right for rg years i.e., 196l -Lgrg. rt is
clear Lhat the director of the Department of irrater Resources relied
on the forfeiture statute in his decision, and that decision wbs

-9-



' affirmed by the trial court "in all respeccs,,. -r^,trite the
record could have been made more clear by a speclfic colclusion
of Ehe triar court as to forfeitu-;e, w€ co not deem such
absence Eo be fatal here

rn aband.onment and forfeiture cases, this court has
applied the rule that vrhen there is substantial bur conflicting
evidence co support the findings of the rrial court, those
findings will noc be disturbed on appear. carrington v.
crandall, 65 rdaho 525, L47 p.2d r0o9 (Lg44); Graham v. Leek
65 rdaho z7g , L44 p -2d 475 (Lg44); Knucson v. Huggins, 62
rdaho 62 rdaho 662, rr5 p.2d 42L (1941). Here rhe evidence

.before the triar court r.vas confricting in nurnerous issues,
i.e., Lhere was dispuLe over how much water .Tenkins used., hovr
many acres it was applied to, the amount anci 'f:equency of
waLer flow in che channers beLween cottonwood and ching creeks,
and the soil porosicy of those channels. The court found
against Jenkins on alr of Ehose issues. There is subsEantiar,
arbeit conflicLing, evidence indicating that Jenkins failed to
use coLtonrvood creek water for a beneficiar use between rg6r
and L979, a period of rg years, The water master testified
thac he had delivered water from the trvo creeks for those rg
years, but has not derivered nor been requested to d.eriver to
Jenkins the 2.4 cfs water out of cottonwood creek. The trial
court found. that the channels from cottonwood creek Lo ching
creek dg not carry a regular flovr of water except during the
spring runoff. Those facts are supported by crear and convincing
evidence, and support the conclusion of statulory forfeiLure.

we have examined Jenkins remaining assignments of
error and find them to be without merit.

Accordingly, w€ affirm che order of the .istriit
courE, which in turn affirmed che decision of the Director of
the Department of hrater Resources l+hich denied the.apptricaLion
fot the transfer of the pornt of diversion of Jenkins, cottonwood

4.
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water right. Costs to respondents.

McFADDEItr, BrsrI.rlTE, and DOI{ALDSON, Jis . , concur.
BAKES, C. J. , concurring specially:
r concur in Ehe action of the courL in affirming the

district court's deniar of rhe change in rhe d.ecreed p"r;E of
diversion for Jenkins' coLtonvrood right. However, much of what
the majority says. r cannot agree vrith in chis ,case, and, therefore,
concur'only in the resurt reached by rhe majority opinion.

i
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