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ldentification No.

Transfer No. /a

STATE OF IDAHO

DEPARTMENT OF RECTAMATION

APPLICATION FOR TRANSFER OF }YATER RIGHT
To chonge the Point of Diversion snd/or the plqce of Use

11 0ae0
q

:''

post offjce address Georgetortm, Idaho 83239

2. Righr obrained by

a. Decree *^ Georgetown Trrig. C ompany

The Last (Name) et afvsch.*.e* eanal eo, -l-Da-fEd July 14, I92O
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70

(Name of stream or source)
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(Month,

NE
Duy) (Month, Day)

7+ of Secti

Bear Lake

32, T.10s, R.44E, (The points of
er dated 7 /I5/I97I).

NV

y the approved transf
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9 lf applicant was not the original holder of this right explain how it was acquired

'10' CHANGE lN PoINT oF DIVERSION 104 shares or,med by Agricultural producrs Corp.

a. Quantity to be diverted at new point 2.08
f.s. and/or_acre feet

b. New point of diversion, SE y4 sw Za, Section 35 ,To*nrhip_10S

, Rang 448
, B.M.

c' Description of method of diversion and conveyance from new points of diversion

-f

Concrete pump and conveyed

d. ls water to be conveyed to the lands previously irr"igated?

lf not, the place of use should be changed below. .*..

a pipeline to a place of use

Y No---

e. Describe the reasons for applying for a change in the point of diversion:
Change from agricultural use to manufacLur ing to facil itate the operation of
an elemental phosphorus produc ing p1ant. This application requests a change

in the nature of use from i-rrigation to manufact urr_ng

f . Do you intend to make the transfer permanen r? Yes

g. Do you intend to abandon completely the old point of diversion? No, the remainder of the

Georgetown irrigation co. users will continue to use the o1d points.

lndicate on the above plat the new point of diversion and lands to be irrigated

II. CHANGE IN PLACE OF USE

Describe the new lands on which you wish to use your right
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separtment uf fjiicr lles0rirces

Eastern Disiiir:t Llff lce

By: DEAN F. COWIEY
Senior Vice-president

i,r,11

ATTACHMENT TO APPLICATION FOR TRANSFER OF WATER RIGHT

Department of Water Administration
State of ldaho
Statehouse
Boise, fdaho

This statement is made as an attachment to application
for transfer of water right and changing"the point of diversion t
prace of use and nature of use. This $prication is being f iled
by Agricultural Products Corporation, a stockholder in Georgetown
rrrigation company, which is the holder of the water rigtrt. Appricantrs
interest and right in the water are represented by the shares of
the corporation' Due consideration of the Department of water Administra-
tion is urgently requested in this matter.

The shortage of fertilizer products throughout the nation
and worrd is critical, and, the federar task force concerned with
the probrem has requested increased production, including rehabilita-
tion of existing plants. At the present time there are milrions
of tons of phosphate in the Georgetown canyon owned by this applicant,
in addition there is a plant site and machinery rusting and unproductive.
rn the opinion of this applicant, it is imperative that this resource

be developed and the use of the water involved in this application
is absolutely necessary.

AGRICULTURAL PRODUCTS CORPORATION

roduction

r*



Yesb. Do you intend lo make the transfer permanent ?

Are you completely abandoning the lands previously irrigated by this right? lf not, explain your plans,

Yes, the lands previously irrigated by these 104 shares will be abandoned.

d' ' Describe any other water righis fhat you claim for the new ground upo,n which you wish to transfer this

right:

e. lndicate on fhe above plat lhe new land to be irrigated and the point of diversion.

I hereby assert that no one will be iniured by such transfer and that the change will be made at my own

risk' The information conlained in this application is truelothe bestof my knowledge.

AG RICULTURAL P ION
Subscribed and sworn to before me th t "9/

: Dean F. Cowley, Senior Pres
) tsJA--tq d"y

otary p

My commission exp

SEE ATTACHED STATEMENT

ACTION OF DIRECTOR, DEPT. OF WATER RESOURCES
AND CERTIFICATE OF TRANSFER

This is to certify that lhave examined Application for Transfer of water Righ ts No. 11-0290

and said application is h DENIED

Approval of said application is subiect to the following limitations and conditions:

2. Denial of said application is for the follgwing reasons:

Pursuant to Memorandum Decision dated December 26 r974.

Wilness my hand th day of Januarv , 19J3--

sffiN$ffim R. HIGGINS
Idaho Department of

FOR DEPARTMENT USE ONIY

ources

Received

Prelim. check

Fee received

Approved for publication

Published tes

Hearing

,4

z 7+
a -, ?!'g.-Z'
z{ t.;24'?t 1

Proiest filed by,

/r^t A.S

/-zr- //"
Date

Watermaster Recommendation sen
2
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ISEF0RX TiI{E t}ElIrA}iTl,UNT O1l tJA,JIltt R.ES0URCES

t}F TIIE

STATE Ctf ID/l,iiO

IN lHE },TATTER OF P-ITOTESTS "T\G;TINS|C
APPROVAL OF APPLICATIOT{ F()R TRAI{5}-ER"
OF WATER RIGHT HO. 11.0290 II.{ TIJE
NAME Of AGRICULTURAL PR0DUCTS COR.pOliATIOi'].

i"fill"i0liAl\lDm"i DE C I S IOi{

The a.pplicant, A.gricultr:rai Products Corporation, fitecl
an application for transjler of its shares in the Georgetovm

rrrigation company to a different place of use and, also for a

change in the nature of tha.t use. The transfer vras protested by
Georgetovm lrrigation Compan-g. A hearing ,.a4s hel.ci on October 1g,

L974 at which time both parties agree<l to subm:l-t L\,7o legal issues--o- --_-

to the Director for decision prior: to taki,ng ani, errirjence. Those

issues are:

1) The er=fect of rdahq 
!gi..............ig, s4l-l08 when rhe consenr

of the irrigation compan;z nss been withireld; and

Resources

water.

2) l,{hetir.er the .Director of tire Departilent of water
has a-uthority to grar:t a cirange i.n the nature of use of

Iclaho Codc, $/r?.-108 provi-d.es i' essence Lhat any person
entitled to the use

and/or place of use

Director, Department

is one based upo1l

)
)
)
)

of water rray cirange tire paint of diversion
upon appl-ication to anci alproval of the
of Water Resources. I{ouiever, if the right

-.*.i'

),
':,1.

ii :

:., '

'|. :

r,:: , j

whom the

"shares of stock j-n a corporation or if tireworks or system j_s. oi,rned arrcl/or managecl by
an 

- 
irrigation cii"s trj-ct, 1to cirange j-n thepoint of, <hversion or place of ise of sucir-water shall be ma.de or allowed without the

consent of such corporation or irrigation
district, except to iands which may"beirrigated through the same systern . .',

The protestant herein is the irrigation company from

applicant derives its shares of stock and rights to water.
The protestant has refused to
evident from the argunent of
rrrot be using the same systeui.

agree to ttre transfer. IL is also

courrsel that the applicant would

It i.s applica.nt's contention that



the strea.m channei i-s the sr,;sten userl. ilhis is unrealistic
and not within the olrvlous intent or iaeanj-ng of the statutory
language. The lani4uage of the statute refers to the sysLem,

which in ordinary meani-ng and the context of this statute, is
some man-marie structure by l.ririch r.Jater is deliyered. If rve

adopted the interoretation urged by the acplicant, the statutory
provision would have little or no effect, since all districts
take water from a stream. An i-nterpretation will not be given

that has the effect of nullifying an act of the Legislature 
'

Applicant's interpret.-rti-on uor:.ld nullify the exception in the
statute because ali rhe '.iater: of an irri gatiorr company is derived
from. some strearit anci thlrs r-,rater sfrarei could he transferred
without any approval of th.e corrlDany as long as the point of
diversion r,ias from the company's source of suppllz.

r , therefore, fincl anrj. hold. that Georgetown creek is
not part of the irrigati-on conpany systern and the applicant can

not change its po:int Gi: ci:Lversion or place of use without the

approval of the comriAn-v.

Even, if tire system was as contended for by the applicant,
the Director iias no atrthority to approve a change in the nature
of use of a \trater ri-gnt

.Igebg !g4g, $$ 42-LAB and t+2-222(L) speak ro changes

in place of use and point of <liversiorl, but not the nature of
the use. There :l-s ci.early no specific authorizing language

which would allor*'the Director to approve such a change. It is
argued by the applicant that because there is a fee for a change

in use, atr.d althor.rgh r:rot argued by appl-i.cant, there is a proeed.ure

for appeal from a decision approving or re.jecting a change in
use (42-222(3)) thre legislatrve j.nrent exisrs far the implied
assumption of that po\.rer

.Ihe statute in question was repealed and re-enactedI - -_--

in L969 (Chapter 303, :!2, pg. 9A5, Lg6g Session Laws). The

legislarive historrr of that act reveals thac the bill originally
submitted to the Legislatilre provideci t.he authority in -Icleho_ Code,

542-222(i) for a ci'ange :in natu-,:e of use. llor.:ever, that language

PAGE 2 - Imii4ORAl$DIli'i DECT.SION



t
.}

.t
was amended our of l-dghg Code, fi42_Z2Z(L) , but by apparent over::
sight was not removed from gg 42-22L(b) and 42-222(3). Irlis t,

.t

thus clear that the Legislature did not intenc] to grant such
power to tire then Departrnent of Reclamation, but insteacl,specifically
struck it from rhe bi.ll

rt is therefore niy conclusion and finding that the
Director of the Department of Inlater Resources has no authority,
to grant a change in the nature of use of any water right. , ,,

IT IS TIIEREFORE ORDBRED AND THIS DOES HEREBY ORDER

that the application for transfer and change in the nature of
use be and the same is hereby denj..ed..

D.ATED this 26th clay of December , Lg74. l

. :.. . :

I

'..t
'l

:..:.i,

\l ,,l
'', t., r'

, ,t, ,t.

''':l .i
..:;,

' ' ' 
tll

a

Director,
of Water

Idaho
Resources

t

j,:

' ;l

'' .i

.;.
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corporation and the rlghLs of
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1980 OPINION NO.

IN THE SUPREME COURT OF THE STATE OF IDAHO

r' No.12939

77*tbo /
IN THE MATTER OF THII APPI,ICATION
iIOR."AND PROTEST AGAINST APPLI-
CATION FOR TRANSFER OF WATER RIGHTNo. 11'0290 IN THE NAl,rE Of eCnf-
CULTURAL PRODUCTS CORPORATION.

BEKER INDUSTRIES INCORPOMTED,
formerly AGRICULTUML pnOOUCfS
CORPOMTION,

App licanrs -Appellanrs,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v

Pocatetto, 
ri;Bcember 

Term,

Filed: April 18, 1980

. Young, ClerkR. H

t

i

I

I

GEORGETOWN IRRIGATION DISTRICT,

Protes EanE-Respondente .

Appeal from lhe Dlstricr court of the sixth Judrclal
Dlstrlct, state of rdaho, Bear Lake councy. Hon. Francis J.
Rasmussen, Dlstrlct Judge.

Appear from sunmary Judgnrent dismissing an appear of
Beker rndustries, rnc. from a decision of the director of the
rdaho Department:of water Resources. Judgment. affirmed

A' Bruce Larson, of Transtrum & Budge, soda springs,for applicants_ipp"ri.il;:- ssuEs, o(,(re

Kent-W._To,rter, 
- 
of Holden, Holden, Kidwel1, Hahn &Crapo, Idaho Falls, for ,"rfona";i. --'v--'

McFADDEN, J.

Thls r-s an appeal from a s,'rmary Judgnent of the
dlgtrict court dlsmisslng appricant-apperlant Beker rndustries I

(Beker's) appeal from a rullng of the director of the Department
of water Resources dismlssing Beker's application for tr.ansfer of
the point of diversion,
right. ,

and place and nature of use of its water

The principal issue before the court in this appear is
whether the Director of the Department of water Resources has the
statutory authorlty to approve an applicatlon by a horder of a
I^rater rlght to change the use of that water rtght from agrr_
culture to manufacturLng.

I
{

I

I

ti

'r!i,it i:

;

"l
ii,

1



t'

ProEestsnt-resPondenr Georgeto\^rn Irrlgatlon Dlstrlct
(GrD) is enrttled to dr.vert up to 70 cubic feer per second (cfs)
of water from Georgetown creek between April and 0cEober for
irrlgatron. rt obtained rights to this water by decree of the
federal district court for the district of rdaho in utah power &

Light co. v. Last chance canal co., (known as the ',Dietrich
Decree"), July L4, LgZOi

rn the mid-1950's centrar Farmers, rnc. acquired rear
proPerty ln Georgetown canyon which lncluded 104 shares of stock
tn GrD. subsequentry these shares of stock and apparentry the
real property as welr.were transferred to E1 paso products co.,
and then to Agrr-cultural products company, which later merged
with Beker rndustries. The surviving corporation is applicant_
appellant, Beker Industries (Beker)

Because Beker wishes to produce elementar phosphorous
in Georgetown canyon, iE petitioned the Department of water
Resources (D'wR), o'August'2, Lg74, to allow it to make a change
ln polnt of dtversion, prace of use, and in nature of use of uhe
water represented by lts 104 shares of etock in GrD. The change
ln place of use was to be to a place,,several mires upstream,,
from the land which the ro4 shares.of stock'had originarry been
used to irrigate; the,change in point of diversion was to be to aplace "some distance upstream" from the firsu of GrD,s diversion
works; and the change in nature of use was to be from agri-
cultural-irrigation to manufacturing

requested changes, and
protested to;DowR. 0n october 1g, Lg74, the director of DowR
held a hearlng, at which the partles agreed to submlt two iseues
for resolutr-on before any facr findtng by rhe direcror ,;"
were, first, whether GrD's consent to Ehe proposed changes inpolnt of diversion and place of use was required, and second
whether, in any case, DowR had authority to,permit a change in

2

.t
i,rs"'

:f ..
J i11

| \:'l
iif;'. r;,
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li'::
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the'nature of use of an established appropriation. These same
tr^ro Lsgues are the essence of this appeal.

on December 26, 1974, the director of DowR issued his
memorandum decision in which he held,, first, that Beker,s pro_
posed changes in point of diversion and place of use were not ,,to

_ 

lands which may be irrigated through the same system,,, and that
GrDts consent to the changes was thus required; and, second, that
D'i'rR was not empowered to permlt a change in the nature of use of
the establtshed approprlatlon.

Thereafter, on February 2L, Lg76, Beker appeared to the
district court for relief from the director of D'wR,s decision.
The appeal was taken pursuant to I.C. S 42_ 222(3) which provides
for a "trial de novo'r at the diqtrict court level. GID and D.WR
filed resPonses to Beker's appeal. Two months later crn filed
lts moLion for surnnary judgment, ofr the ground that Beker had not
obtarned GrD's consent to change the point of diversion and place
of use (r'c' $ 42-LoB) and on the additional groturd thar the
Dlrector could not authorrze a change 

'n 
nature of use of thewater. Thls motlon was supported by reference to the proceedings

before and briefs submitted to the director of DOWR. No brlefsin supporE of or in opposition to the motion for sunmary 5rragr"rrtwere filed a'd no hearing was held by the district court,at thistipe' A year later GrD filed a motion to disrrigs based on Beker,sfallure under r.R.c.p. g3(h) to file acost rorra or, appeal ro thedistrict cour.. Rule .'g3(h) lvas promulgated on January 1, Lg7s,
and resclnded effecEive July 1, Lg77. Both GID and Beker sub_nitted briefs to the court on the motlon to dismiss which dis_
cussed Rulel g3(h).

The distrr-ct courE entered an order stating that themacter was before it on GrDfs motion for sunmary judgment, and
: ( i:
ii, ,:...1

r'it,{'
r:9 l,-

,'t 
:,

"li :.'-
tr'.
ii-';I'
fl r'i :

,ii ,'. '

..

'i

I

1 At oral argument, Gnot applicable to this
ID conceded that I.R C. P. B3 (h) wascase.

3

;d*d...a).. -*.-



dlscussed the merlts of the motlon. concludtng that the declsion
of the director of DOWR was correct, it dismissed Beker,s appeal.
Beker thereafter moved for relief from the order, for its amend-
ment, reconsideratl0n and to have it set aside. These motions
were denied

Before conslderation of the princrpar issue presented
by this appeal, two procedural problems must flrst be discussed.
The flrst is whether it was necessary for apperlant to post an
appeal bond pursuant to r.R.c.p. B3(h) on taklng the appear from
the DowR ruling to the Drstrlct court as asserted by respondent
when 

't 
moved in the district court on May 5, Lgl7, to dlsrniss

appellant's appeal for failure to do so. Respondent contends
that if for any reason the ruling on the motion for sunmary
judgmenE is not sustained, the appeal to the district court
should be dismlssed for lack of bond. 0n r"Iay 25, Lg77,
thls court regcrnded the provlslons of r.R.c.p. g3(h) effectlve
July 1, Lg77, er'mlnat'ng any necessr.ty of postlng a bond;; 

";appeaL co rhe dlstrlcr courr. Here rhe rriar 
"o,rr. drd ;";

pass on this motion, but on February L4, Lg7g, entered sunmary
judgrnent dismisslng the acEion, not on the gro'nds of failure to
post bond; but on other gro'nds, No decision being rendered
unEll after rescission of the requirement,,there wourd be no
basis for dismissing the appeal. see, Erickson v. Amoth ; gg
Idaho gO7 , 591 p.2d, tO74 (197g) .

he next prbcedural questlon presented deals with
whether use of a summary Judgment procedure is permissible on an
appeal undSr r'c' s 42-zzz(3) from a ruling by rhe direcror of

,DOWR' 
:rt is our conclusion that such ptocedure is permissibre.

r'c" s 42'22?-(3) authorizes an appear from'a ruling by the DOWR
approving or rejecting,an application ,,to change the point of
diversion, place, period of use or nature of use of water under
an established right .. -." rt provides the procedure to be used

4

,]

' ',' I
.r rr' .-

. -1,, .. .... jl

;"};it,\Fi '.{ , , .. iri itri., r" ",:, :
rri(, jri -i qr i!{ ";F{ ; *l!&k



to perfect such an appeal, and states, "Is]uch an appear shalr
be heard and d.etermined de novo.,' The term ,,de novo,, generarry
means a new hearing or a hearing for the second time, contem-
plaElng an enElre Errar in the same manner in whrch the matter
was heard and a review of previous hearing. Brack,s Law
Dictionary 5th ed. L979, p. 649. 0n such a hearing the court
hears the matter as a court of original and not appellate
ijurlsdicEion. Collier & Wallis v. Asror, TO p.2d, L7L, L73
(cal. 1937). A moving parry is enritled to a morion for
sumrnary judgment when there is no genuine issue as to any
material fact. r.R.c.p. 56(c). All rhe rules of civil procedure
apply uniformry in the district court in arl actions, oro"""or;*;
and appeals of a civil naEure. I:R.C.p. l(a). Therefore, oo
appeal from the magistraters court to the district court, a
motion for summary judgment is applicable on Eriar de novo
when there is no genuine issue as to any material fact.
Yribar v.

(L964);

FiLzparrick, g7 rdaho 366, 373, 3g3 p.2d 5gg, 5g1
r'R'c'P' 56(c). The same reasoning should appry ro an

appeal from a ruling of the Director of DowR to
and we so hold.

the district court,

rn considering the merits of this appeal, the essen_
tlal issue to be resolved 

's 
whether the.director of D'wR has

been granted Ehe authority to approve an apprication for a
requested change in Ehe..nature of the use of water.t ,n"reflecte that aPpellant's right to the use of the water

2 Other prior appropria tion j urisdictions have recognl_zed acommon law rlgh t to change the nature of use of water withouE

4,t ,'

$rli'I
.',;:

'r:1'
rJl,

,l' .

':

record

was by

1os ing qner s'aP ria tion date See Rame lli v Irish, 31 p.4L( prop
GalCa1. rge2) lagher v. Mon teEiEo VaI l"y Inlater Co., 35P. 770 (Cal. Seven Lakes Reservol r Co. v. I'lew Lovelandand Greeley Irrig. and Land Co. 93 P. 485 (Co1o.

1894) ;

Power v. .Swi t.zer, 55 p. 32ln Alpowa Creek, 224 p. Zg
InreWater Rights2 Kinney on Irrigationand l^Iater Rlghts, 2d ed. s$ 869-73

(Mon
(Was

r.1898
h. L924

1907);
)
)

(1e12). This court hasnever had to consider thtsi ssue, nor is such an lssuein thts case. Herein we address only the tssue of whe
presented

therthe D0WR has rhe authority to grant thenature of us.e.

!t '"

5
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3reason of ownership of r04 shares of stock of respondenL GrD.

The record also discloses that respondent GID was decreed its
water rlght in the case of utah power & Light company v. The

Last,chance canal company, ,,€t ar., dated July L4, Lgz}, in the
united states DistricE court, the so-called "Del_trich Decree.,,

Appellant by ltg petltion before:the DOWR stared rhar ir
deslred to change lts place of use and to

"change from agricultural use to manu-facturing t_o factlitaEe the operation of anelemental phosphorus produeini prant. -ii-ri"agplication reiluests ; change"in rtr" ""i.ti"of use from iriigarion ro minufaciurin[.;a-

The DOWR denied the petition on the basis that iE did not have
the power to grant a change in nature of use. The district
court did not discuss this issue.' (District court order of

5
February L4, L978, c.T. p. 32) 14e agree rhar the D'wR did not
have the power and the respondent rs entitled to a judgment as a

maEter of law. Because the answer to the question of auEhor-
ity is so resolved, we need noE address the question of whether
the proposed changes in point of. diversion and place of use

$rere to places within GrD's system. rt appears from the
record that the only purpose for these changes was to produce
elemental phosphorus.

3 It is to be noted that ln the title-of this appeal, respondenthas been referred ro as ceorge-o*"-iiirgation-Di;i;Iai, -;iih;Gil'
appellant ln lts petition foi appeal in"the distrlct court alleeedrespondent was an irrigatlon company, whlch appellant "i;-i"F"rf,"aand belleves is a corporation-ffified under^ ^tt 

"-f "r" of thestare of rdaho." rhri allegari;;--i;-;h"J"ifui;; ;;, admtrted bythe response to the_perltton flLed by respondent 
""a-ttr"--i"rp;";!of the dlrector of DOWn

1. The.petition referred to the.fact that the recorded point ofdiversion was in the SE l{t NE L/+ Sec. 4, To"p. iia-R. ii-l.s]fr.,Bear Lake Co., and that additional_point"'of ^diveirion are-Sw Ii4SE L/4 S.".. 3?,_r. t0 s. R. 44 E "rire poinrs ;i-ei;;rsionare as changed by rhe approved rrangfei dared llLs/itti:;;
5 "The facts.that the pl-aintiff petitioner herein, the stock-holder user, desires to change thb poinc of diverrio1 and had

' not obtained the consent of 6orporalion owner, 
"r,d in fact it"corporatl-on owner refuses- -to give 

"o"r""t to said change
9f point of diversion, -fully determlnes this "",rr"-tt action."Dlstriet Court Order of Febiuary L4, Lg7g,

.i ii

...d ,','

11 t, -:,

6
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Beker requested the changes pursuant to I.C. S 42_I0g
and 222(r), the same sections relied upon by the D'wR in render-
lng lcs decielon in this case. These sections speak to power Eogrant changes in place of use and point of diversr.on, but not
the nature of use. There is no specific ranguage .rrorr.rg the
director of DOWR to approve change in nature of use. The stat_
u.es ln question were repealed and reenacted in Lg6g 19 69'-
sese ' Laws; ch' 303, p. 905-909. rn the original versl_on of thebi11, language specifrcarly alrowing for a change in the na.ure
of use o! water was included. Before passage, the bill was
amended twice. rn the third and final version, the legislature
sEruck. the ranguage providing for the change in the nature ofuse. By addressing the question. directly and eliminating theprovision in the amendment, this court cannot interpret this
legislative ac.ion in any other manner than to say that it isnot the intenE of the legislature
to grant .a change in nature of us
make lt without the posstbility o

In addition, durlng the

Eo give the DOWR the aurhority
e or allow an individual to
f abandonmenL

L978 legislative session,
House Concurrent Resolution no. 48 was passed stating that water
users should be allowed to change the nature of use of their ownwater rights and that r.c. s 42-222 should be amended to arl0w
such changes. Also adopted was I:C. S 42_1736A which srares
Ehat it is the legislative'intenL in the public interesr that
H'C.R. 4g be recognized as the guide for the sta.e wa'er p1an.
However, I.C; g 42-222 was noL amended. Without such revisions,
there are no provisions authorizing the DOWR to approve a change

natufe of use. An administratr.ve agency I'ke the DOWR hagonry such powers as the sta'ute or ordinance confers. rdaho
Const. arr 15 $ 7; I.C. S 4Z_L734, L736; l Am.Jur.2d $ 69, p.

7
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865. see also PeEers v. Hobby, 349 u.s. 331, 345, 99 L.Ed. 1129,

1140-41, 75 S.Cr. 7gO, 7g7 (1955).

As the appellant correcEly points ouL, references to a

change in the nature of use in I.C. S 42-22L providing for
filing fees and I.C. $ 42-222(3) providing appeal procedures

remaLned at the time of this action. The fact that the refer-
ences in these sectlons existed is not definltive. As the

director.of D0l^lR sLated in his memorandum opinlon, Ehe remaining

references aPpear to be an oversight in omission. This ingerpre-
tation is supported by the fact that in 197g, during the same

legislative session that I.C. S 42-1736A was passed, the legis-
lature removed the reference to change in.the nature of use from
r.c. s 42-22L. L978 segs. Laws ch. 143, p. 324. The remaining
reference exiscs in $ 42- ZZZG).6

rn Lighc of the more definitive action of the legis-
lature outlined above, w€ cannoE rely on a passtng reference
in s 42- 222(3) for aurhority ro alrow rhe change in the narure
of use requested here. while it may not make sense to give
the DOl'lR authority Eo grant changes in place of use and point
of diversion while not giving them power to grant such changes.

in the nature of use, we leave that incongruity to the legis-
lature to reuredy if they see fit. until the currenr statutory
provisions are amended there is no aulhority to. granL a change

in nature of use of wa.Eer

. we have examined the cases cited by appellant in
support of its claim that the DOI^IR was authorized to change Ehe

nature of use of water and find them unpersuasive in tight of Ehe

above ]-egislative actions. rn Hard v. Boise city rrrig. and Land

6
l-

I ,, 
-e.

:;.

:t '',
li ThgI" is also a refen 

-$ - 
42-2LL, This ";;in L967, the legisl;i;;

lthough it was-called-ermits and seems ty-it
10. . Ir does nor 

"i,piycquired by decree, not

rence to a change in the nature of use

ilt:ii:, :ritrilr i:ul*ll,r;: j",.,"",an amendmenr. rr ,"r"is-to 
"h";;;;-i,r*-.s-history ro be parr of I.a. $S 42_205_

;:*ff. 
instant iase rr itr" rar"r righr was

I
a
p
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co., 9 rdaho 5a9, 76 p. 33r (1904), the court onry addressed
question of whether a change in place of use of water could be
made' The court, however, quoted two cases, one federal and one
california, which alrowed changes in nature of use of water (g
rdaho at 598). As this language was unnecessary for the resolution
of this case, w€ find it unpersuasive. rn i^lashington state Sugar
cor v. Goodrlch,2l rdaho 26, L47 p. 1073 (1915), rhe courr
denied the change requesued because the change was from non-
consumptive Eo consurnptive use and would injure the water rights ,

of other appropriators, The courE, therefore, did not address
the specific issue presented here. Finally, in zezL v. Light-
foot , 57 rdaho 707, 68 p .2d 50 (Lg3r), rhe only change made was
from one type of .mining to another. There is a distinction
between a change from o4e generic use to another as requested
here (agriculture to manufacturing) versus a change within a

category of use in light of the fact that the rdaho constitution
grants a prlority of approprlation based on.the nature of use.
(Art. 15, $ 3) The change here would lower the priority of Ehe

appellant for appropriation where the change Ln Zez! did not
There are no cases in rdaho where a change from one type of use
to another has been upheld

Therefore, DOI^IR was without authority to authorize a---- - - -J

change ln the nature of the use and therefore there are no fact-
ual issues in dispute. we decr'ine, to address the other issues
raised by the appelldnt, and affirm the districc courtfs granting
of the motlon for sumnary judgment. costs to Respondent.

DONALDSON, C.J:, SHEPARD, BAKES and BISTLINE, JJ.,
concur. 
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f il 1980 oPTNION NO. 77

IN THE SUPREME COURT OF THE STATE OF IDAHO -$

^q
r' No. f 293

IN THE I4ATTER OF THE APPLICATION
iIOR'"AND PROTBST AGAINST APPLI-
CATION FOR TRANSFER OT WATER RIGHT
No, 1l-0290 IN THE NAME 0F AGRr-
CULTURAL PRODUCTS CORPORATION.

BEKER INDUSTRIES INCORPOMTED,
formerly AGRICULTUML PRODUCTS
CORPORATION,

App licanEs -Appellants,

flbtu ;\-
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Pocatello, cember Term,Se
L97

p
9

Filed:

R

April 18, f9B0

H. Young, Clerk

v

GEORGETOWN IRRIGATION DISTRICT,

Protes tant-Respondents .

Appeal from the Dlstrlct CourE of the Stxrh Judlclal
'I

Dlstrict, state of, rdaho, Bear Lake county. Hon. FrancLs J.
Rasmuesen, Dlgtr.ict Judge.

Appeal from su*nary judgurent dismissing an appear of
Beker Industries, Inc. from a decision of the director of the
rdaho Department of water Resources. Judgment affirmed

A. Bruce-Larson, of-Transtrun & Budge, soda springs,for applicants-appellants .

Kent W._{ogter, of Holden, Holden, Kidwell, Hahn &Crapo, Idaho Fa1ls, for respondeni.

McFADDEN, J.

,This is an appeal from a surmary Judgment of. the
distrlct court dlsmis.slng applicantlappellant Beker Industrles,
(Beker's) appeal fro'tn a ruling of the director of the Departmen.
of Water Resources dismissing Beker's application for transfer of
the point of diverslon, and place and nature of use of its water
r,ighq . 4 

'-

The principal issue before the court ln Lhis appeal is
whether the Director of the Department of Water Resources has the
statutory auEhority to approve an appllcatlon by a horder of a

water rlghc to change the u8e of that water rlghc from agrt_
culture to manufacturlng.

I



I

t\.

ProEestant-respondent Georgetown rrrlgarlon Dlstrlct
(crol ls enrrttred to dr.vert up ro 70 cubic feer per second (cfs)
of water from Georgetown creek between April and October for
irrLgation. rt obtained ::ights to thrs wacer by decree of the
federal district court for the district of rdaho in utah power &
Light co. v. Last chance canal co., (known as the ,,Dietrich
Decree'r) , July L4, Lg2O

rn the mid-1950's central Farmers, rnc. acquired rear
ProPerty in Georgetown canyon which included 104 shares of stock
ln GrD. subsequently these shares of stock and apparently the
real property as well were transferred to El paso producEs co.,
and then to Agricurturar. products company, which r.t", merged
with Beker rndusEries. The surviving corporation is apprrcant-
appellant, Beker Industries (Beker).

Because Beker wishes to produce elemental phosphorous
in Georgetown canyon, it petitioned the Department of L{ater
Resources (DowR) , on Augus t z, rgr4, to arlow it to make a change
ln polnt of dlverslon, place of use, and in nature of use of th"
water represented by its 104 shares of stock in GrD. The change
ln place of use was to be to a place,,severar. mires upstream,r
from the land which the 104 shares .of stock had originalry been
used to lrrigate; the change in point of diversion was to be to a
placp "some distance upstream" from the first of GrD,s diversion
works; and the change ip nature of use was to be from agri-
cultural-irrigation to manufacturing

t.
GrD refused to consent to the requested changes, and

protested to,,!Q1^1g. 0n 0ctober rg, Lg74, the director of DowR
held a hearing, €lL which,the partles agreed to submit two issues
ror resolution berore any ;"";-;;;;;;"r, rhe direcror. rhese
were, first, whether GrD's consent to the proposed changes ,;
point of diversion and place of use $ras required, and second,
whether, in any case, DoI,rR had auEhority to,permit a change in

-2
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the nature of use of an established appropriation. These same
two l_ssues are the essence of this appeal.

0n December 26, Lg74, the director of D.wR issued his
memorandum decision in which he held, firstr, that Beker,s pro_
poeed changes in point of . diversion and pJ_ace of use were not ,,to
lands which may be irrigated through the same sysgem,,, and that
GrDls consent to the changes v/as thus required; and, second, that
DoI'lR was not empowered to permit a change in Lhe nature of use of
the esrablished appropriatlon

Thereafter, on February zL, Lg76, Beker appeaLed to the
district court for relief from che director of DowR,s decislon.
The appeal was taken pursuant to r.c. S 4z-zzz(3) which provides
for a "trial de novo,,at the diqtrict court level. GID and DOI^IR

filed responses ro Beker's appeal. Two *or,rn" ;;;"r";;r-;;r";"^
Its motion for sumnary judgment, on the gro'nd that Beker had not
obtained GrD's consent to change the point of diverslon and place
of use (r.c. s 4z-Log) and on the addttionar gror:nd thar rhe
Dlrector could not authorrze a change in nature of use of the
water. Thts motr.on was supported by reference to the proceedings
before and briefs gubmitted to the direcror of D'wR. No briefs
in support of or in opposrtion to the motion for s''nmary judgment
were flled and no hearing vras held by the district court aE this
time. A year larer GrD fired a morion ro aismiss ,"r;;-";-r";";,,
failure under r.R.c.p. g3(h) ro file a cosr bond on appeal ro the
dlstrict court. Rule"archl was promulgated on January r, Lg7s,
and rescinded effective July l, Lg77. Both GrD.and Beker sub-
mitted briefs to the court on the motl0n to dismiss which dis_.'1
cussed.Rule' 83(h).

The district court entered an order stating that the
matter wa' before it on GrD's mot,ion for surmary. judgment, and

L At oral argument, GrD conceded that r.R.c.p. g3(h)not applicable to this 
"""".------ 
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dlscugsed the merlts of Ehe rnotlon. concluding that the declslon
of the di.rector of DowR was correct, lt dismissed Beker,s appeal .

Beker thereafter moved for relief from the order, for igs amend-
ment, reconsideratlon and to have it set aside. These motions
vrere denied

Before consideration of the princrpal issue presented
by thts appeal, L$to procedural problems must flrst be dlscussed.
The flrst is whether it was necessary for appellant to post an
appeal bond pursuant Eo r;R.c.p. B3(h) on taking the appear from
Ehe DowR ruling to the District courL as .rr"ra"o o, r'"ro"r,a"r,a
when lt moved rn the district court on May 5, LgrT , to dlsmiss
appellant,'s appear for failure to do so. Respondenu contends
that lf for any reason the ruring on the motion for surmary
Judgment is not sustained, the appeal to the dlstrict courtr t v49u!I\

ehould be dlsmissed for lack of bond. 0n,May 25, Lg77 ,

thts court rescrnded the provislons of r.R.c.p. g3(h) effectrve
July L, L917, elimr.natrng any necessity of posting a bond on an
appeal to the dlstrrct court. Here the triar court drd not
pass on this motion, but on February L4, Lg7g, entered sumnary
judgnent dlsmisslng the action, not on the grounds of fairure to
:post bond, but on oEher gror:nds. No decision being rendered
until after rescission of the requirement,. there wourd be no
basie for dismissing the appeal. see, Erickson v. Amoth , gg

Idaho 9O7, 591 p.Zd LOt4 (1978)

The next procedurar question presented deals with
whether use of a summary Judgment procedure is permlssible on an .

appeal under r.c. $ 4z-zzz(3) from a ruring by .n" ar;"".;r-or*^'. , vJ wLte Lt-

,DOWR.'rt is our conclusion that such ptocedure is permissibre.
r'c' s 42-222(s) authorizes an appeal from'a ruling by the DOi^IR

approving or rejecting an apprication ,,to change the point of
diversion, prace, period of use or nature.of use of water under
an established right ...." rt provides the procedure to be .used

4



to perfect, such an appeal, and states, "Is]uch an appeal shall
be heard and determined de novo. " The term "de novo,, generally
means a new hearing or a hearing'for the second time, contem,
platlng an enEire crial ln Lhe same manner in whlch the matter
was heard and a review of previous hearing. Black,s Law

Dictionary 5th ed. Lg7g, p. 649. 0n such a hearing the court
hears the matter as a courL of original and not appelrate
jurisdicrion. Collier & I^lallis v. Asror , lO p.2d L7L, L73
(cal. L937). A moving parry is entirled to a morion for
surmary judgment when there is no genuine issue as to any
maLeriar fact. r.R.c.p. 56(c). A11 the rules of civil procedure
apply uniformly in the district court in arl actions, proceedings
and appeals of a civil nature. I:R.C.p. f(a). Thereforei orr

-
appeal from the magisErate's court to the district court, a

motion for summary judgment is applicabre on trial de novo
when there is no genuine issue as to any material fact.
Yribar v. Firzparrick, g7 rdaho 366, 373, 3g3 p,2d,5gg, 59l
(1964); r.R.c.p. 56(c)- The same reasoning shourd, apply ro an
appeal from a ruling of the Director of DowR ro the district court
and we so hold

In considering the merits of this appeal, the essen-
tial iesue to be resolved 

's 
whether the director of DOWR has

been granEed the authority to approve an apprication for a
requested change in the.nature of the use of wa'er.' ,n" record

. reflects that appellant's right to the use of the water was by
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2 0ther prior. appropriation. jurisdictions have recognlzed acommon law righ!_ !r ihange rh;;;;;t"-"r use of warer wirhourlosing one's' applopriariSn aare.--i"J ng*gili v. rrish, 31 p.4L (cal . LB92) l' c"ir.eh;;' 

". Montedio- Varley hrarer co. , 35P' 770 (cal. ls94); sEven r.akes 
-n"r"rior, 

co. v. rrrew Loverandand Greerev rrrig. ' 
and G"a-c;: , 

-'i5-p 
. 
"+as -ii"i; 

. 
"i6oz> 

,
power v. sirirz_erl 5i p .-3i-(M;i.'ig98) ; In.r"-w.rJ, nignr,' rn Arpowa creek,'224 i.. tt" (t';':'; ,^it.i\i 1 z Ki;";;-;; rrrigarionand water Righr 

", .?a "d.. . ss'g6i-i z-ilitz> . This, courr hasnever had to"consiaer-itrri.issue, nor ts'such, an iiJrr" presentedln this case; Herei" 
""-"aJ;;;;'o"Iy ii," issue of wherher

;l;"3:Tfhi:":h" aurrroiity-i"-;;";;',rh!,"q,,"sred change in
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3reason of ownership of 104 shares of stock of respondent GrD.
The record also discloses that respondent GrD was decreed its
water right in the case of utah power & Light company v. The
Last chance canal company, €t 4r., dated Jury L4, Lg2o, in the
unlted states DisErict 'courL, the so-carled "Deitrich Decree.,,
Appellanc by irs petition before rhe DohIR srared rhar tr
deslred to change its place of use and to

"change from agricultural use to manu_tacruiing ro ricniiai"-ln"-"p;;";il; of anelemenrai phosphorus pioJ""fn[ pfanr. Thisapplication re(uests ; change"in tire naiuief use from iriigarion ro *i""i""i"ii"e]i4"

The DOWR denied the petition on the basis that iE did not have
the power to grant a change in nature of use: The district
court did not discuss this issue. (District court order of

5February L4, Lg7B, C.T. p, 3Z)- We agree rhar the DOWR did noE
have Ehe power and the respondent is entitled to a judgment as .a

matter of law. Because the answer to the question of author-
ity is so resolved, we need not address the question of wheEher
the proposed changes in point of. diversion and place of use
were to places within GrD's system. rt appears from the
record that the only purpose for these changes was to produce
elemental phosphorus.

3 rr is ro be noted that in the titLe of ghis_ ?ppeal, respondenEhas been referred to as Georgetown rrrlgation oillirct, arthoughappellant ln its petltion foi appeai-in"ttre airiii"t courr alleeedrespondenr was_.1 llllgar_i9n "o*i,""i, 
-rr,i"r, d;;ii;;.-;ir"1ff;;ff;;and belleves is a corDorat

srare oi-rJ"nJ:',* iili5-;ii*l#*;;*"T::1.1* *:g,"3fifl3a uythe response to tle_petitioi ffiea-f-y-;"r;;;e""i"r"[' rn" responseof the dlrector of nbwn 
Yvrvrr$er's sr'\r

4 The petition referred to the fact that the, recorded point ofdiversion was in rhe sE t_/4 NE tl4-5";.'-0,-T*:-ti;-R . 44 E.B.M.,Bear Lake co-, and rhar 
"haiiio".r_p"i"rs'of hi""irion are sw Ll4sE L/4 sec. 3?,,T.r0 s. R. ++-n-;rf,J-poi'r, of diversion ,are as changed by the approved rransiei'a.i"a-j ttiji;7i:;i

5 "The facts _that the plaintiff. petitioner herein, the stock_holder user,- desires to'"h.rg" inE-p.i"i or diversion and hadnot obtained the consent of 6orpor"irio' owner, and in fact thecorporation owner refuses !o.give "o"r""t to said ctrant!-of point' of divgrqion, _fgrly e;i;;il!J^ rtris cause of acEion.,,Disrricr Courr Order 6f reUiuary L4,- iiZg ,
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Beker requested the changes pursuant to r.c. $ 42-10g
and 222(L) , the same secrions =eirted upon by rhe DOWR in ,d.a"r_

'r&ing lts decieron rn this case. These sections speak ao poo#"r ao
grant changes rn place of use and point of diversion, u,rt r,tt
the nature of use. There is no specific ranguage arlowing the
director of D'wR to approve change in nature of use. The sftaE_
utes in question.$/ere repealed and'reenacEed in Lg69. rg6gq
sesg. Laws, ch. 303, p. 905-909. rn the originar verslon of the
bl11, language speclfically allowlng for a change in at" ,.,"r,rr"-
of use of water was incruded. Before passage, the orr, o,* -
amended twice. rn the third and f.inal version, the regislature-
struck. the ranguage providing for the change in the nature of
use. By addressing the question. directly and eliminaEing the
provision in the amendment, this court cannot interpret this
legislarive action in any other manner than to say that it is
not the inLen. of the legislature to give Ehe DowR the authority
to grant a change r-n nature of use or alrow an indrviduar to
make rt without the possibility of abandonment.

rn addition, during the, lgTg legislative session,
House concurrent Resolution no. 4g was passed stating that wa.er
users should be allowed to change the nature of use of their own
water rights and that r.c. s 42-222 should be amended to.rro,
such changes. Also adopted was I.C:i, $ 42_1736A which states
that lt is the legislative intent in the public inrerest tharH'c'R' 48 be recognized as rhe guide for rhe srare ,";"; ;;;However, I. C. $ 42- 2.22 was not amended. Wlthout such ,u.rrrions ,there are no provislons authorizing the D'wR, to approve a changein the natufe of use. An adminisrr"af*r" agency llke the DOWR hasonly such powers as che statute or ordinance confers. . rdaho
const: art 15 $ 7; r.c. S 42-L734, L736; l_ Am.Jur.2d $ 69, p.
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865. see also Perers v. Ilobby, 349 u.s. 331, 34s, gg L.Ed. LLzg,

1140-41, 75 s.cr. 7go, 797 (1955).

As the appellant correctly points out, references to a

change in the nature of use in r. c.. st'42 -zzL provid,ing for
filing fees and I.C. $ 42-222(3),providing appeal procedures

remalned at the time of thts action. The fact that the refer-
ences in these sections exlsted .is not definitive. As the
director of DOWR stated in his memorandum opinion, the.remaining
references appear to be an oversight in omission. This interpre-
tation is supported by the fact that in 197g, during the same

legislative session that I.C. S 4Z-L736A J^ias passed, the legis_
.

lature removed the reference to change in the nature of use frorn
r.c. $ 42-22L. 1978 sess. Laws ch. 143, p. 324. The remaining

6
reference exists in S 42- ZZ2(3) ."

rn llght of the more definirive action of the legis-
laEure outlined above'i we 

""rrroa rery on a passing reference
in s 42-222(3) for authority ro allow rhe change in the narure
of use requested here. ,I^Ihile it may not make sense to give
the D0l,lR authority to grant changes in place of use and point
of diversion whil,e not giving them power to grant such changes

in the nature of use, w€ leave that incongruity to the legis-
tature to remedy tf they see fit. until the currenL statutory
provisions are amended there is no authority to grant a change

in nature of use of water

we have examined the cases cited by appellant in
support of its claim that the DOWR was authorized to change Ehe

nature of use of water and find them unpersuas,,ive in light of the
above legislative acLions. rn Hard v. Boise city rrrig. and Land

6 There is 
"l:.o. a reference to a ehange in thin $ 42-zLL. _rhi;_;;;;i;;,"" originatry enacrn L967, rhe legist;;;;;-;epraced ir wirh roraalthough it was calr"J-""-.mendment. rE referpermits and seems ty-its"history ro be-part of2L0. rr does_lor ripiy".. rhe insranr 1."" asacquired by decree, 'iroL permit.

e nature of .use
ted in 1907.
lly new provisions
s to changes inr.c. $$ 4z-zos-
the water right was

:r!t.,

... .'r.. ,.,r, i,.! i
,.!.:1..i,.t.; ' 
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a ,,

co., 9 rdaho 589, 76 p. 331 (1904), the court only addressed the
question of whether a change in place of use of water could be '

made. The eourt, however, quoted two.cases, one. federar an6 one
california, which alrowed changes in nature of use of water (g
rdaho tat 598). As this language vras unnecessary for the resolution
of this case, w€rfind it unpersuasive. rn was,hington state sugar
co' v. Goodrich, 27 rdaho 26, L47 p. ro73 (r9r5), rhe courr
denied the.change requesLed because the change was from non-
consumptive to consurnptive use and would in3ure the water rights 

,

of other appropriators, The court, therefore, did not address
che specific issue presenced here. Finarly, Ln zezL v. Lighu-
foot, 57 rdaho 7or,6g p.zd 50 (Lg37), rhe onry change made was
from one type of mining to another. There is a distinction
between a change from one generic use to anoLher as requested
here ,(agricurture to manufacturing) versus a change within a
category of use in light of the fact that the rdaho constitution
grants a priority of appropriation based on the nature of use.
(Art. 15, $ 3) The change here wourd lower the prioriry of the
appellanE for,appropriation where the change In Zezi did not.
There are no cases in rdaho where a change from one type of use
to another has been upheld

Therefore, D0wR was without authority to authorize a
change in the nature of the use and therefore there are no fact-
ual issues in dispute. I^Ie decl'ine, to address the other issues
raised by the appellant, and affirm the district courL,s granting
of the motlon for sunnary judgment.

DONALDSON, C. J., SHEPARD,
!concur. '

Costs Eo Respondent.

BAKES and BISTLINE, JJ.,
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