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PERMITNO. 13-7649

G&H DAIRY LLC.'s AMENDED
PETITION CONTESTING IDWR'S
APRIL 4, 2OI9 PRELIMINARY
ORDER VOIDING PERMIT
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COMES NOW, G&H DAIRY LLC. (hereinafter'"G&H"), by and through its attomey of
tecord, ADAM J. MCKENZIE, of MCKENZIE & MCKENZIE,P.A.,and respectfully submits

the followingAmended Petition Contesling ldaho Deparhnent of l4/e$er Reson.ces (IDWR) April

4, 2019 Preliminary Order Voicling Pernit, relating to, and in suppofi of G&H Dairy LLC.'s

Reqttestfor Hecu'ing dated April 30,2019.

In 2004, J7, LLC, an Idaho Lirnited Liability Cornpany (hereinafter "J7") applied for.a

perntit to appropriate rvater for irrigation of land located in Franklin County, Idaho. The Idaho

Department of Water Resoulces issued a permit to appropriate lvater identified as Pennit No.l3-

07649,signedonMay26,20A5. Asaconditionofapproval,JT wasrequiredtomitigateforthe

depletion of water resulting fi'om use of the lvater light. Accordingly, Permit No, 13-2164, ("the

Mitigation Riglrt"), which was also owned by J7 was set aside for mitigation puryoses and not to

be used, J7 was required to maintain control of 20 shares of lvater in the West Cache Irrigation

Cornpany and to rnaintain a totalizing measuring device of a type, approved by the Departrnent

as a part of the cliverting *o*s for the permit. \

Putsuant to the ternrs of the permit, the Mitigation Right was not used by J7, and the 20

shares of West Cache h'tigation rvere maintained in J7's name. However, it appeats a rneasuring

device was not installed for the ne',v permit,
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J7 sold the property to Checketts Oxford Mountain Farm LLC (hereinafter "Checketts")

in 2005. The sale specifically included Permit No.l3-?649 and tlie 20 shares of West Cache

Irrigation. The lvlitigation Right was inadvertently not specificatly included in the sale to

Checketts but retuained unused. The sale to Checketts incluclecl the real properties to which

Perrnit No. l3-7649 and No. 13-2164,were appur.tenant.

In 2008, Checketts soid portions of tire real property once orvnecl by 17, to the

Cotporation of the Presiding Bishop of the Church of Jesus Cluist of Latter- day Saints

(hereinaftet "CPB"), and to G&H. In the sale to G&H, Checketts incluclecl Water Right No. l3-
7649. However, the Mitigation Riglrt r.vas not refbrenced in the sale docurnents. The real

propetty to which the Mitigation Right was appnrtenant, was sold to the CPB by Checketts in

Artgtlst of 2008, specific lvater rights r,vere listecl as part of the sale to the CpB ancl cliscussed

during negotiation. The Mitigation Riglrt was not listed or cliscussecl as a r.ight to be tr.ansfbrred,

and was ttever intended to be palt of the sale to the CPB. It also was not listed as an excluded

lvater riglrt in documents transferring the property to the CPB. Because it hacl not be'en gsed, it
appears the Mitigation Right was overlooked, in the transactions to Checketts, G&H, and the

CPB. (IDWR's olvnership records continue to leflect olvnelship of the Mitigation Right in the

name of J7') Flowever, at the time of the sale to G&H, 20 shales in West Cacfie Irrigation

Company rvere also transfen'ed to G&H. (A tlue and correct copy of Stock Certifi cag 2A02

issued by West Cache h'r'igation Cornpany to G&H is attachecl hereto as E,xhibit "B',.)

In May of 2017, IDWR began a revierv of Pelmit No, 13-7649 for. licensing pprposes.

During this revierv, IDWR became aware of the fact that a measuling clevice hacl not been placecl

on the pltmp and that the lvlitigation Right was not orvnecl by G&H, Basecl on the review, IDWR
issued a lettet, dated May 24,2017, addressed to G&H c/o John Gomez, addressing these

concerlls' G&H ernployed McKenzie & McKenzie, P.A. to work with IDWR to resolve these

issues, Efforts began to attempt to get the olvnership of the Mitigation Right into the name of
G&H and to have the CPB ttansfer the Mitigation Right to G&H, Upon investigation of the

ntattet, it was confiuned that the Mitigation Right, though not in the name of G&FI, was not

being used as le5iuired by Pennit No. l3-2649.

Beginning in the sufitmer of 20ll,G&H began to experience severe {inancial issues as

the milk produced at the dairy olvned by G&H, no longer had a buyer. As a consequence, in
Decetrrber of 2017, the dairy, on the land to which Pennit No, 13-7649 is appurtenant, ceased

AMENDED PETITION CONTESTING IDWR'S APRIL 4,2OIg PRELIMINARY ORDER VOIDING PERMIT



operations. The closure resultecl in a major financial loss. Additionally, in2017, G&H becarne

involved in multiple law suits, stemrning from the financial difficulties that began that surnmer.

The mernbers of G&H are also embroiled in a larvsuit betrveen them rvhich is still pending.

These ongoing Iaw suits have created stlain and difficulties at G&H and have demanded the

additional focus and time of its mernbers. Adding to the cornplexity of circumstances, separate

counsel has been employed to represent the members of G&H against each other and in pending

lar,vsuits of which G&FI is involved in Franklin County. These legal tloubles have corrtinued on

tllotrghout 2018 and ale ongoing as of the date of this Petition. These troubles have nrade it

difficult to address the issues raised by IDWR relating to Pennit No. l3-7649, During this tirne

fl'atne and in part because of the above, G&H and Counsel lost contact and communication with

each other. Neither G&FI nor Counsel had any communication betlveen thernselves for several

months inrnrediately priol to February of 2019, Counsel rvas also ullaware of the ongoing legal

matters involving G&H and its members. In December of 2018, G&H was administratively

dissolved for failure to file its annual repolt. G&H is in the process of reinstating its status with

the Idaho Secretaly of State,

In February of 2019, Counsel lvas contacted by IDWR requesting an update on this

matter'. At that time, Counsel advised that he had no communication lvith his client, was unsure

of the status, and had t'eceived no ftrrlher inforrnation regading tlansfer of the water right frorn

the CPB.

On February 15,2019, a letter lvas submitted to G&H, via certi{ied mail, giving Notice of

Intent to Void Permit and giving G&H until March 29,2019 to resolve the issues with the

licensing of the perrnit. This Notice was not received by Jolur Gornez, lnanager oflG&H, or

G&H, and neitlter werc aware of IDWR's intbnt to void the permit if nratters were not resolved

by March 29,2A8. (t should be noted that there is another business located at the same

address as G&H, at299 Addison Ave, West, Twin Falls, Idaho, Century Motot Sport,s und

Iufarine, see attached Exhibit "A",)
.After 

the deadline indicated in the Febr"uary 15, 2019 letter from IDWR had passed, the

IDWR issued the Preliminctry Orcler Voiding Petzrlf, datecl Apiit 4, 2019. Upon receipt of this

Notice, Counsel tnade an additional effolt to contact G&H. Counsel was able to contact John

Gomez, a member of G&H, who lvas unaware of the status of this matter or even that G&H had

been aclministratively dissoivecl, Upon cliscussing the Orcler and the circumstances, Mr. Gomez

AMENDED PETITION CONTESTING IDWR'S APRIL 4,2019 PRELIMINARY ORDER VOIDINC PERMIT
3



advised that he lvanted Counsel to continue to lvork to resolve this matter on behalf of G&H. As

such, Counsel renelved efforts to address the issues raised by IDWR. To that end, additional

discussions with the CPB have indicated that it is rvilling to transfer the Mitigation Right to

G&H, Additionally, an'angements ltave been rnade to place a measrning device on the pump and

it is anticipated that said device shall be installed, as requirecl by the Pemrit, by May 18, 2019.

G&H is, through Counsel, lvorking to addless tire issues raised by the IDWR.

Voiding Pennit No, 13-7649 will have an adverse irnpact on G&H and use of the land to

which the r.vater is appultenant, G&H ltas not had an opportunity to have a hearing before any

offtciai of IDWR to address the issues raised by the IDWR, G&H will be injured by a final

detennination, voiding Permit No. 13-7649, G&H is entitled to a hearing, pursuant to ldaho

Code 42-17014(3). (see G&H Dairy LLC's Requestfor Hearing dated April 30,2019,

itrcotporated herein by reference). G&H requests the healing to enable thent to demonstrate that

they have and lvill be in cornpliance with the requirements imposed by IDWR fol issuance and

licensing of Perrnit No. l3-7649 and as such, shor.v that voiding fhe Permit would be irnproper.

Referencing paragraplt 8 of the Prelirninary Older, G&H has maintained its 20 sliares in

West Cache Irrigation Conrpany, as demonstratecl by Exhibit "B" attached hereto. G&H requests

that the Preliminary Order be reversed in so far as it is influenced by the fact of a lack of

communication between Counsel and G&H as those issues have been lesolved and direct

communication is occutring at this tirne. Furlher, G&H contests the Preliminary Ordel as it is

based on G&H's failure to remedy the issues raised by IDWR. Since the sumrnel' of 2017 G&H

has had financial and legal troubles, has been involvecl in multiple lawsuifs as an entity ancl as

between its meurbers, which have complicated resolution of this rnatter, and slowed its effolts.

The issues, which have called into question the licensing of the pemit, are being addressed and

will be resolved. G&H did not get the February 15,2019 Notice. G&ll requests that IDWR

reconsider its decisiort to void the Pennit and allor.v G&H time to resolve the Peunit issues on the

basis that although the water riglrt has not been transferued to G&FI, it was an oversight and

despite the failule to transfer the water right, it has not been used and continues to not be used,

pursuant to the requilements of Pennit No. l3-7649. "

CONCLUSIONi

Idaho Code Section 42-1701A(3) provides that, "nnless the light to a hearing before the

director 01'rvater resotlrce board is otherlvise provided by statnte, any pel'son agglieved by any
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action of the director, including any decision, detemrination, or ordel or other action, including

the action upon any application for a pelrnit, license, ... or similar form of permission required by

larv to be issued by the director, ...and who has not pteviously been afforded an opportunity for a

hearing on the matter, shall be entitled to a hearing before the clirector to contest the action."

G&l-l is entitled to a hearing to contest the pteliminary Order issued by IDWR, G&H's failure to

resolve tlte issues raised by IDWR have been delayed because of legal and financiai issnes,

which have added rveight and strain on G&H's staff and personnel. Cornrnunication breakdolvn

between Counsel and G&H has also made it difficult to resolve this rnatter. Fulther, wolking

with the CPB is ongoing and slor,v. Holvever, G&H is rnaking efforts to come into compliance.

It has not been G&H's intent to disregard this matter. Circnmstances have combined to

conrplicate ancl slolv G&H's efforts. Had G&H receivecl the Februaly 15,2019 Notice, efforts to

contact IDWR and rvork on compliance would have been made, but no Notice was received.

HoweveL, cornmnnication issues between counsel and G&H have been rcsolved. Progress has

been made with the CPB to obtain a transfer of the Mitigation Right and the rneasuring device

lvill be placed on the pump as of May 18,2019, Based on these facts, voiding the permit r,vould

be unfairly prejudicial to G&H, as such, G&H requests an opportunity for a hearing to present

argument and evidence in support of licensing Perrnit No. 13-7649 and reversing the April 4,

2019 PLeliminary Order to Void Permit.

DATED this {i! of May,20l9. I

MCKENZIE & MCKENZIE, P.A.

J
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CERTIFICATE OF SERVICE
/-\:

I hereby certify that on the !'t day of May, 2}l9,l mailed/e-mailed a true and con'ect

copy of the foregoing, on the person(s) listed belorv by the method indicated:

James Cefalo
Department of Water Resources
Easteln Region
900 North Skyline Dr,, Ste, A
Idaho Falls, ID 83402
Phone: 208-525-7161
Fax: 208-525-7177
E-mail: James.Cefalo@idwr.idaho,gov
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CERTIFICATE OF
ASSUMED BUSINESS NAME

Pursuant lo Sectlon 53-504, ldaho Code, the undersigned
submlts for liling a certificate of Assumed Buslness Name.

Plglise type or ofint leotbty.

FILHD EFFE

2012t{0y -6 AFt 9: 0?

lnstryqtione are lqgluded on back ef aoolicafion.

1. The assumed business name which the underslgned use(s) in the iransaction of
business is:

Contury Motorsports & Marine

2. ]he true name(s) and business address(es) of the entity or individual(s) doing
business under the assumed business name:

Name complete Address
boat Land, LLC 299 Addison Avo W, Twln Falls, lD gg301

3. The general type of business transacted under the assumed business name ls;
I RetailTrade f] Transportation and Public Utilities

fJ Wholesale Trade f] Construction
tr Servlces fJ Agriculture

il Manufacturing I vlntng
fl Finance, lnsurance, and Real Estate

4. The name and address to which future
correspondence should be addressed:
Century Boat Land, LLC

299 Addison Ave W

Twin Falls, lO 83301

5. Name and address for this acknowledgment
COpy IS (if orher than # 4 above)l

secrotary ot state use only

Printed Scott Yore

Signature:

Printed IDO}II} SECRETRRY (}I 8IfiTE

*Tft?Efllid-iifi*

Submit Certificate of
Assumed Buslness
Name and $25.00 fee to:

Secrelary of State
450 North 4th Slreet
PO Box 83720
Boise lD 83720-0080
208 334-2301

Capaclty/Title:
LT./EE/?,fi'.? 95:tsEt

CK: 3618 CTt ti5965 8H: 1346567
I e e$.8g " 15.00 RS$Ull IIRHE $ a

021/a0t2
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These shares can only be assigned to Deep Creek and cannot be combined with any other certificates
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