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COMES NOW, G&H DAIRY LLC. (hereinafter G&H), by and tluough its attouey of
record, ADAM J. MCKENZIE, of MCKENZIE & MCKENZIE,P,A., and respectfully subrnits

the followingPetition Contesting ldctho Departntenl of lllater Resources (IDWR) April 4, 2019

P re I i ntinary Or der Voi ding P er m i t.

Ir,2A04, J7,LLC, an ldaho Limited Liability Company applied for a per.mit to

appropriate water for itrigation of land located in Franklin County Idaho. The Idaho Depar.tment

of Water Resotuces issued a Permit to appropriate water identified as Permit No.13-07649,

signed on May 26,2005. As a condition of apploval, the pennit olvner, 17,LLC, r.vas reqgirect to

mitigate for the depletion of lvater resulting fi'om use of the watel right. Accordingly, Permit

No.'i3'2164, ("the Mitigation Riglrt"), lvhich was also owned by J7, LLC, was set aside, not to

be ttsed. Also the holder was to rnaintain control of 20 shares of water in the West Cache

h'rigation Cornpany. The holdet was also to maintain a nreasuring device of a type, approved by

the Department as a part of the diverting wolks. Pursuant to the ternr of the permit, the

Ivlitigation Right was not used, the 20 shares were mainihined in J7, LLC's name, but it appears a

measuring device rvas not installed. J7,LLC transferred the property to Checketts Oxford

Mountain Fann LLC (hereinafter "Checketts") in 2005. This transfel specifically included

Permit No.13-7649 and the 20 shares of West Cache h'rigation. The Mitigation Right was not
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specifically included but continued to be unused. The transfer to Checketts included the

ploperties to which Pelmit No. l3-7649 and No. 13-2164, lvere appLlrtenant. In 2008, Checketts

ttansferued pofiions of the propelty once or,vned by J7, LLC, to the Corporation of the Presiding

Bishopric of the Church of Jesus ChList of Latter day Saints (hereinafter CPB), and to G&H. In

the transfer to G&H, Checkefts speciflcally transfbued water tight No. l3-7649. However, the

Mitigation Right was Irot refet'enced in the transfer documents. The propelty to which tire

Mitigation Right r.vas appurlenant, was transf'elred to the CPB by Checketts in August of 2008,

specific lvatet rights were listed as pat't of the transfer to the CPB and discussed duLing

negotiation, The Mitigation Right was not listed or discussed as a right to be transfer.red, and

lvas never intended to be part of the transfer to the CPB. It lvas not listed as an excludecl lvater

right in clocuments transferring the property to the CPB. Because it hacl not been usecl, it
appeats to have been overlooked, irr subsequent transt'ers. (IDWR's ownership recorcls continue

to reflect olvnership in the name of J7 , LLC,) At the time of the transfer to G&H, the 20 shares

in West Cache Iruigation Company were also transfcrrcd to G&H.

In May of ZAfi,IDWR began a review of Pennit No, 13-7649 for licensing puryoses.

Duting this revielv, IDWR became aware of the fact that a measuring device hacl not been placed

on the ptlmp and that the Mitigatiort Right was not olvned by G&H. Based on the review, IDWR

issued a letter, dated May 24,2017, addressed to G&H c/o John Gornez, aclclressing these

concelns. G&H enrployed McKenzie & NlcKenzie P.A, to rvork with IDWR to resolve these

issttes. Efforts began to atternpt to get the water light tlansfen'ed into the name of G&H and get

the CPB to transfet'the Ivlitigation Riglrt to G&FI. Upon investigation of the matter, it was

confinned that the Mitigation Right, though not in the name of G&H, was not being used as

required by Permit No, l3-7649.

Beginning in the stmrner of 2017, G&H began to e,xperience financial issues ancl the

milk produced at the dairy operated on the land owned by G&H, could no longer shipped. In

December of 2017 , the dairy, operating on the land to lvhich Per:rnit No. I 3-7649 is appurtenant,

closed. The closure resulted in a major financial loss. Also, beginning in the sumrn er of 2017 ,

G&H became in involved in multiple lar,v suitsr'stemming fi'om the financial clifficulties that

begatr in the summer of 2077. The membels of G&H also became involved in a lawsuit against

each othel. These ongoing latv suits have created strain and difficulties at G&H and have

demanded the additional focus and time of its managers and employees. Aclcling to the
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complexity of circumstances' separafe counsel has been employecl to represent the rnembers of
G&H against each othel and in pending lar,vsuits of lvhich G&H is involved in Franklin County,

These legal troubles have continuecl on tluoughout 2018 and are ongoing as of the clate of this

Petition. These troubles have made it dittcult to address the issues raised by IDWR relating to

Perrnit No. l3-7649, During this time frame and in part because of the above, G&H and Counsel

lost contact and communication lvith each other'. Neither G&H or Counsel had any

comnrunication between themselves for several rnonths prior to February of 2019,Connsel was

also unaware of the ongoing legal nratters involving G&H, and its mernbers. In December of
2018, G&H was administratively dissolved for failure to file its arurual report.

ln February of 2019, Connsel rvas contacted by IDWR to request an upclate. At that

titrre, Cottttsel advised that he had no cornrnunication r,vith his client, was unslrre of the statrrs,

and had receivecl no further infornration regarding transfer of the water right ttom the CpB.

On Februaty 75,2019, a lefter was submitted to G&H, via certified mail, giving Notice of
Intent to Void Pertnit and giving G&H until March 29,2019 to rcsolvc thc issues with the

licensing of the permit. This Notice was not received by John Gomez, manager of G&H, o1

G&H, and neither'lvere arvare of IDWR's intent to void the permit, if matters lvere not resolvecl

by March 29,2019, (It should be noted that there is another business locatecl at the same

address as G&H, at299 Addison Ave. West, in Twin Falls, Idaho, Centur.y Motor Sports ancl

Marine. See attached Exhibit "A") After the deadline indicated in the Febr.uary 15, 2019 letter.

frorn IDWR had passed, the IDWR issued the Prelimittcn"y Orcler Voiding Penrrir, dated April 4,

2019. Upon receipt of this Notice, Counsel made an additional effort to atternpt to contact G&H.

Counsel rvas able to contact John Gornez, lnanagel'of G&H, rvho,was ullavval.e of the status of
the matter and even the fact that G&I-I had been administratively clissolved for failure to file its

annual repot't. Upon discussing the Order and the circumstances, Mr. Gomez advised that he

lvanted Counsel to continue to work to resolve this maffer on behalf of G&H. As such, Counsel

has again tenerved its efforts to address the issues raised by IDWR, To that end, additional

disctrssions lvith the CPB have indicated that it is willing to transfer the Mitigation Right to

G&H. Additionally, ari'angements have been made to place a meastuing device on the pump rind

it is anticipated that said device shall be installed, as required by the Permit, by May 18, 2019.

G&H is, through counsel, working to addless tl:e issues raised by the IDWR.
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Voiding Permit No. 13-7649 will have an aclverse impact on G&FI ancl use of the lancl to

lvhich the rvater is appttftenant. G&H has rrot had an opportunity to have a hearing before any

official of IDWR to address the issues raisecl by the IDWR, G&H rviil be injurecl by a final
detelmination, voiding Pennit No, 13-7649. G&H is entitled to a hearilg, pursuant to Idaho

Cocle 42-1701A(3). G&FI requests the hearing to enable them to demonstrate that they have ancl

lvill be in compliance lviih the requitements imposed by IDWR for issuance anci licensing of
Petmit No. l3-7649 and as such, sholv that voiding the Permit would be irnproper.

Referencing patagraph 8 of the Preliminary Order, G&H has rnaintained its 20 shares in
West Cache Imigation Company, certification of which is attached hereto and incorpolatecl

herein as Exhibit "B"' G&H requests that the Preliminaly Orcler be reversecl in so far.as it is
influenced by the fact of a lack of cornniunication betrveen Counsel and G&H as those issues

have been t'esolved and direct conununication is occrm'ing at this time. Furt6er G&H co'tesfs
the Prelirrrinary Order as it is based on G&H's failure to remedy tle issues raisecl by IDWR.
Since the sulnlnel' af 2017 G&H has hacl financial and legal troublcs, has bccn involved in
multiple lawsuits as an entity and as between its members, rvhich have complicated resolution of
this matter, and slowed its efforts. The issues, which have called into question the licensi'g of
the pet'niit, are being addressed and rvill be resolved. G&H clid not get the February 15,20lg
Notice, G&H reqtlests that IDWR reconsider its decision to void the Permit and allorv G&H time
to tesolve the Permit issttes on the basis that although the water right has not been tr.ansfeired to
G&H, it rvas an oversight and despite the failure to transfer the water right, it has not been used

and continttes to not be used, pursuant to tire requirements of Permit No. l3-7649,

CoNCLQgIoNT

Idaho Code Section 42-1701A(3) provides thaf, "unless fhe right to a hearing before the

director or water resource board is otherwise pravicled by statute, any person aggrieved by any

action of the director, including any decision, determination, ol order or other action, including
the action upon any application for a pennit, license, ,.. or similar form of permission reqgiled by
law to be issued by the director, ,..and who has not previously been afforcled an opportunity for a
healing on the matter, shall be entitled to a hearing before the director to contest the abtion.',

G&H is entitled to a hearing to contest the preliminary Order issued by IDWR. G&H's failtue to
resolve the issues raised by IDWR have beett delayecl becatne of legal and financial issues,

lvhich have added weight atrd sttain on G&H's staff ancl personnel. Cornmunication breakdown
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between Counsel and G&H has also made it difficult to resolve this rnatter. Further, working
with the CPB is ongoing and slolv. Holvever, G&H is rnaking efforts to come into compliance.

It has not been G&H's intent to disregard this rnatter. Circumstances have cornbinecl to

complicate and slolv G&I{'s efforts, Had G&H receivecl the February 15,z1lgNotice, efforts to
contact IDWR attd work on compliance would have been rnacle, but no Notice was received.

However, cotrunuuicatiott issues between counsel ancl G&H have been r.esolved, progr.ess has

beeu made lvith the CPB to obtain a transfer of the Mitigation Right and the rneasuring clevice

will be placed on the pump as of May 18, 2019. Basecl on these facts, voiding the per.mit wor.rlcl

be unfairly prejudicial to G&H, as such, G&I-i requests an opportunity for a Searing to present

argttment and evidence in support of licensing Pelmit No. 13-7649 ancl reversing the April4,
2019 Preliminary Order to Void Permit.

DATED this r0{!_ of April, 2019,

MCKENZIE & MCKENZIE, P.A.

By

CERTIFICATE OF SERVICE

I hereby certify that on the Jo{'clay of April,201g,i mailed/e-mailed a true and conect
copy of the foregoing, on the person(s) listed below by the method indicatecl:

James Cefalo
Department of Water Resources
Eastem Region
900 North Skyline Dr., Ste. A
Idaho Falls,ID 83402
Phone: 208-525-7161
Fax: 208-525-7177
E-mail: James.Cefalo@idwr.idaho,gov

G&H Dairy, LLC.
c/o John Gomez
299 Addison Ave. W
Twin Falls, ID 83301
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CERTIFICATE OF
ASSUMED BUSINESS NAME

Pursuant to Sectlon 53-504, ldaho Gode, the undersigned
subrnlls for liling a certificate of Assumed Businoss Name.

Please fyne or print leglbly.

FILHD

2012,il0'V -5 AH 9: 0i

1. The assumed business name which the underslgned use(s) in the iransaction of
business is:

Century Motorsports & Marine

2. ]he true name(s) and [usinesg address{es) of the entity or individual(s) doing
business under the assumed business name:

Name Complete-Addres€
Cenlury Boat Land, LLC 299 Addison Ave W, TWin Falls, lD Bg30.l

3. The general type of business transacted under the assumed business name lsl

'tfi?l$[id-iifi*

T RetailTrade f Transportation and Public Utilities

fI Wholesale Trade f] Construction
f, Servlces ! Agriculture

I Manufacturing tr ulntng
X Finance, lnsurance, and Real Estate

4. The name and address to which future
correspondence should be addressed:
Century Boat Land, LLC

299 Addison Ave W

Twin Falls, lD 83301

5. Name and address for this acknowledgment
COpy lS (if otherthan#4abow):

Submit Certificate of
Assumed Buslness
Name and $25.00 fee to:

Secrelary of State
450 North 4th Slreet
PO Box 83720
Boise lD 83720.0080
208 334.2301

Signatu

Printed Scotl Yore

Secretary of State uss only

II'RHtl SECRTIRRY t}F SIf,TEIr./a6/?ate BSrBE
[l(: 3618 CTt 27596i 8H: 13{6567

I t a5,gB = ?5.00 RS$Ull IIAHE ff a

CapacitylTitl FO

Signature:

Printed

Capaclty/Title:

gnlt?3t2

D tsq nj
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These shares can only be assigned to Deep creek and cannot be combined i*ith any other certificates
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MCKENZIE & MCKENZIE, P.A.
Adam J. McKenzie - ISB #7023
102 North State Street - Suite I
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Fax: (208) 852-3502
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Deprdment of Vl/ator Hesmrce,
Eastern Regron

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF PERMIT
NO, 13-7649 IN THE NAME OF
G&HDAIRY,LLC,, G&HDAIRYLLC.'S

REQUEST FOR HEARING

* * * * * * * * *( I * * * * * X !+ * * * * :F * r.< * * * {< * + {. t( * {. * x * *,k {< *,1. * * * * x r,( * * * *
c & H DAIRY LLC., by and through its attorney, ADAM J. MCKENZIE of

MCKENZIE & MCKENZIE, P.A., and pursuant to Idaho Code 42-17014(3) and Rule

37.01.01.730.02.e of the Rules of Procedure for the Idaho Department of Water

Resources (IDWR), requests a hearing regatding the above-referenced Permit.

The Preliminary Order Voiding Pennit, was signed April 4, 2019. The

Preliminory order Voiding Permit was served April 16, za9. pursuant tor.C.42-

1701,{(3) and IDWR Rule 730,02.e, G & H DAIRY LLC,,who has not previously been

afforded an opportunity for a hearing, has fifteen (15) days after r.eceipt of the

Preliminary Order, to file a wdtten petition stating the grounds for contesting the

Preliminary Order and requesting a hearing.

G & H DAIRY LLC., therefore requests a hearing on this matter', This request

for hearing is based on the legal and factual allegations in G & H DAIRY'S LLC.'S, April

30,2019, Petition Contesting IDll/R's April 4, 2019 Preliminary Order Yoiding Permit.

RESPECTFULLY SUBMITTED this Sott day of Apri l,Zltg.

MCKENZIE & MCKENZIE, P.A.
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CERTIFICATE OF SERVICE

I hereby certify that on the -'*.lL day of Apri l,2}lg,l mailed/e-rnailed a true and coryect

copy of the foregoing, on the person(s) listed below by the method indicated:

James Cefalo
Department of Water Resorn.ces
Eastern Region
900 North Skyline Dr., Ste. A
Idaho Falls,ID 83402
Phone: 208-525-7161
Fax: 208-525-7177
E-mail: James.Cefalo@idwr.idaho.gov

G&H Dairy, LLC.
c/o John Gomez
299 Addison Ave.'W
Twin Falls, ID 83301


