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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO wFeFIs\-vE0
OcT 2 b 1990

Departmont of Water Resourcc

Eastern Dirtrict Officc

In the Matter of Transfer No. 3675

of water Rights 34-70804 34-7136,
and 34-7169 in the Names of
M. TODD PERKES, JUEL AIKELE,
and MICHAEL AIKELE and the
Cease and Desist Order issued by the
Department on June 22,1990

MEMORANDUM DECISION AND
ORDER APPROVING APPLICATION
FOR TRANSFER NO. 3675 AND
DENYING ATTORNEY'S FEES

)
)
)
)
)
)
)
)

On February L4, 1.990, M. Todd Perkes, Juel Aikele, and Michael Aikele

("Applicants") filed application for transfer No. 3675 to change the point of diversion and

place of use of water right Nos. 34-7080,{, 34-7L36, and 34-7169. Approval of the

application was protested by the Big Lost Irrigation District ("BLID") and by 138 persons

signing a petition delivered to the Idaho Department of Water Resources ("Department")

by Mr. Lawrence Babcock.

On June 22, L990, the Department issued an order to Don A. Aikele, Juel Aikele,

and Michael Aikele to cease and desist irrigation of land within the SI/2 of the SW1/4 of

Section 6, T3N, R268, BM until a right to do so is obtained or identified. Subsequent

correspondence from Mr. Kent Foster, attorney for the Aikeles, indicated that the order

would not be complied with and requested approval of application for transfer No. 3675

' 
which, if approved, would authorize irrigation of the land that is the subject of the order to

cease and desist. In response, the Department set a combined hearing to consider the

application for transfer and the cease and desist order.

The hearing was held on July 26, 1990, in Arco, Idaho. The Applicants and

recipients of the order to cease and desist were represented by Mr. Kent Foster. Protestant

BLID was represented by Chairman I-ewis Rothwell. Mr. Lawrence Babcock acted as

spokesman for the protest petition signers. Other petition signers in attendance were given



the opportunity to ask questions and present testimony. At the hearing, Mr. Foster entered

a motion seeking a ruling from the Department to require the protestants to pay attorney

costs of the Applicants alleging that the issues raised by the protestants were frivolous and

without merit. This issue was bifurcated from the other issues allowing a schedule to be

entered for briefing the issue of payment of attorney costs, while allowing the record to be

closed concerning the other issues of the hearing.

On August 9, 1990, the Department issued a Proposed Memorandum Decision and

Order in connection with protested application for transfer No. 3675. On August28,1990,

the Department received exceptions to the proposed decision from the Applicants.

On Septemb er L7,1990, the Department issued a Proposed Memorandum Decision

and Order addressing the motion for attorney's fees. No exceptions were submitted in

connection with this proposed decision.

The Director has reviewed the exceptions filed in connection with the proposed

decision issued August 9, 1990, and responds to the exception to grant an "extension" that

the Director is authorized to specify conditions when granting approvals. The intent, of

course, was and is to provide a ready mechanism for the benefit of the Applicants for

continued use of the water as proposed in the transfer if authorization to use the water is

otherwise obtainable in successive years.

In response to the exceptions, the Director has eliminated condition of approval no.

9) shown in the proposed decision issued August 9, 1990. The matter of payment of a

penalty for unauthorized diversion and use of water by the Applicants will be pursued by

the Department in a separate action.

FINDINGS OF FACT

1) The rights proposed to be changed by application for transfer No. 3675 are

recorded with the department as follows:

License No. 34-70804 authorizes the diversion of 2.67 cubic feet per second ("cfs")

of ground water from wells located in the SW1/4NWL/4, SEL/4NW1/4, Section 5, T3N,

R25E for the irrigation of 160 acres located in the NEl/4 of Section LL, T3N, R25E. The

priority date is September 23,1974.
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License No. 34-7136 authorizes the diversion of 5.50 cfs of ground water from the

same wells listed for right No. 34-7080,4. for the irrigation of L60 acres in the NW1/4 of

Section L1, T3N, R25E. The priority date is March 26,1976.

License No. 34-7169 authorizes the diversion of 4.48 cfs of ground water from the

same wells as the above listed two rights for the irrigation of 160 acres in the SE1/4 of

Section L1, T3N, R25E. The priority date is January 6,,1977.

Each of the licenses is conditioned that when combined with the other two rights it

"shall not provide more than 12.43 cfs at the points of diversion and shall not exceed 8.49

cfs at the point of re-diversion located within the SE1/4NE1/4, Section 11, T3N, R25E."

Each of the licenses also has the following condition:

This right in no way grants any right-of-way or easement across the land of
another.

Licenses 34-7136 and 34-70804 have the following condition:

This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

License 34-7169 is conditioned as follows:

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the lands

identified above.

2) Applicant Perkes testified that the actual location of the point of diversion for

each of the licenses is in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E, and that

the location has not been changed from that existing prior to issuance of the licenses.

Licensing field examinations in the records of the department agree with the testimony.

3) Application for transfer No. 3675 proposes to change the location of the point

of diversion of each of the licenses to the SW1/4SW1/4, Section 21, T4N, R268, a location

approximately 3 miles south and 1 mile east of the present actual point of diversion. The

application proposes to divert 12.65 cfs for the irrigation of 480 acres in the S1/2N1'/2, Stf 2,

Section 6, T3N, R26E. The new place of use is approximately l/2 mile north and 1 anrJ 1/2

mile east of the present place of use for the licenses.
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4) Notice of application for transfer No. 3675 was advertised in the Arco

Advertiser and the Challis Messenger on April 19 and 26, L990. The protests of BLID and

the signed petition were timely received prior to the protest date of May 7,1990.

5) The following issues were raised concerning application for transfer No. 3675:

-Whether other rights will be injured by the change.

-Whether the change will result in an enlargement in use of the rights.

-Whether the change is in the local public interest.

-Whether the change is consistent with the conservation of water resources in the
state of Idaho.

-Whether the rights sought to be changed have been confirmed by license and can
be changed under Section 42-222,Idaho Code.

6) The following issues were raised concerning the cease and desist order:

-Has the Sl/2SWl/4, Section 6, T3N, R26E been irrigated this season without a
valid water right?

-Have the Aikele's continued to irrigate the S1/2SW1/4, Section 6, T3N, R26E
after service of the order to cease and desist?

-Should the Department seek enforcement of the order to cease and desist?

-Is the proper forum for considering the order the district court?

7) The hearing officer included in the hearing record a letter submitted by David

A. Flesher, Acting County Supervisor of Farmers Home Administration, USDA, indicating

FmHA holds a lien on the water rights of transfer No. 3675. Mr. Flesher indicates that

transfer of the rights from the mortgaged property would be a violation of the loan and

security agreement, and he asks that the processing of the transfer be suspended until

concurrence of FmHA is received.

8) Applicant Perkes testified that the water rights proposed to be changed by

application for transfer No. 3675 were used until two years ago when the lands were placed

in a year-to-year federal set-aside program.

MEMORANDUM DECISION AND ORDER.4



9) Applicant Perkes testified that he owns the water rights to be changed by

transfer No. 3675 and the land to which these rights are appurtenant. The Applicants

testified that they had entered into an agreement allowing the Aikeles to use the water

rights as proposed in transfer No. 3675 on an annual basis with the right to continue on a

year-to-year basis.

10) The well to which the rights would be transferred has been used for 8 to 10

years. Juel Aikele testified that less than 12.65 cfs can be diverted from the well as

presently constructed.

11) The Big I-ost River Basin is in a fourth consecutive season with much below

average rain and snowfall. As a result, ground water levels have declined throughout the

basin and streamflows have decreased. Information is not currently available to determine

the extent to which the operation of specific wells has had an effect upon the streamflow

and upon ground water levels.

12) Approval of the application for transfer will not increase the rate or volume

of ground water diverted nor increase the acreage irrigated under existing rights.

13) The S1/2SWl/4,Section 6, T3N, R26E, has been irrigated this season without

a valid water right and irrigation has continued following service of the order to cease and

desist.

14) One or both of the wells from which the water rights are sought to be

transferred have been pumped this season for use on land for which the wells are not an

authorized point of diversion.

. CONCLUSION OF I,AW

1) Section 42-222,Idaho Code, provides, in part, that:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions,
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right,
and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public
interest as defined in section 42-203A(5), Idaho Code; except
the director shall not approve a change in the nature of use
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from agricultural use where such change would significantly
affect the agricultural base of the local area.

2) Approval of application for transfer No. 3675 with appropriate conditions will

not result in injury to other rights.

3) Approval of application for transfer No. 3675 with appropriate conditions will

prevent an enlargement of the original rights.

4) Approval of application for transfer No. 3675 is in the local public interest and

is consistent with the conservation of water in the state of Idaho.

, 5) Water has been used on the S1/2SWL/4, Section 6, T3N, R26E, without

having a valid water right, and the irrigation of this parcel has continued after receipt of an

order issued by the Director pursuant to Section 42-351,Idaho Code, to cease and desist.

6) Section 42-351(L),Idaho Code, provides that:

If the director of the department of water resources finds, on

the basis of available information, that a person is diverting
water from a natural water course or from a ground water
source without having obtained a valid water right to do so or
is applying water not in conformance with the conditions of a
valid water right, then the director of the department of water
resources may file an action seeking injunctive relief or may

issue an order directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law
or of any existing water right. A cease and desist order may
direct compliance with applicable law and with any existing
water right or may provide a time schedule to bring the
person's action into compliance with applicable law and with
any existing water right.

7) Section 42-352(l),Idaho Code provides that:

Any person who willfully violates any cease and desist order
issued under chapter 3, title 42,Idaho Code, after the same has

been served on that person shall be subject to a civil penalty to
be imposed by the director of water resources not to exceed
one hundred dollars ($100) per diversion for each calendar day,

or any part of a calendar day, following service of the cease and
desist order in which the illegal diversion or use of water
occurs. The director of the department of water resources shall
have the authority to file an action in the appropriate district
court to recover said civil penalties.
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8) The issue of whether a transfer of the subject water rights constitutes a

violation of the loan and security agreement covering the land from which the rights are

being transferred is beyond the authority of the Department to determine. Testimony

indicates that the lease of the water rights associated with transfer application No. 3675 is

on a year-to-year basis. In the event that the FmHA foreclosed on the mortgage, the

Department understands that the water rights, although transferred, would remain part of

the property subject to the mortgage.

9) Because of the year-to-year lease of water, the transfer must be conditioned

to authorize the change in place of use and point of diversion for a similar period.

ORDER

It is therefore ordered that application for transfer No. 3675 be approved and the

same is hereby approved, subject to the following conditions and requirements:

1) Approval is effective until November L, 1990, unless extended by the director.

Upon expiration of this approval or any extension thereof, the place of use and point of

diversion for water right Nos. 34-70804 34-7736 and 34-71,69 shall revert to that existing

prior to the approval.

2) During the period of this transfer approval or any extension thereof, the use

of water on the lands originally licensed and the diversion of water from the original points

of diversion under water right Nos. 34-7080,{, 34-7736 and 34-7169 is prohibited.

3) Prior to diverting water under this approval, a measuring device shall be

installed and maintained in good working condition as determined by the Department at the

point of injection into the canal and another shall be installed and maintained at the point

of re-diversion from the canal to the lands to be irrigated. The measuring devices shall be

of a type acceptable to the director of the Department.

4\ This approval does not constitute an easement or right-of-way across the lands

of another; nor does it authorize the use of any canal, ditch, well or pipeline owned by

another.

5) The rate of diversion from the well located in the SWl/4SWlf 4, Section2l,

T4N, R26E shall not exceed 12.43 cfs and the rate of re-diversion from the canal to the

lands irrigated under this approval shall not exceed 8.49 cfs.
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6) The rate of diversion under this approval shall not provide more than 0.02 cfs

per acre at the field headgate for the lands actually being irrigated pursuant to this approval

when combined with all other rights used on the same land.

7) This approval does not authorize the construction, reconstruction, or

modification of any well.

8) The wells in the SW1/4NWL/4, SEL/4NW1/4, Section 5, T4N, R26E from

which the rights to the diversion of water are transferred shall be rendered inoperable. The

means used by the applicants to render the wells inoperable shall be a method acceptable

to the director of the Department. Thereafter, the wells shall not be made operable again

until the director acknowledges in writing that a valid right exists to divert water from the

wells.

9) The director retains jurisdiction of this matter to extend the expiration date

of this approval upon written notice that the lease has been extended; and upon expiration

of the approval to order that the rights revert to the points of diversion and places of use

existing prior to the approval of transfer No. 3675.

10) Approval of this transfer does not constitute the approval of the FnHA or

other entity holding a lien or mortgage on the water rights involved.

11) Violation of the conditions of this approval shall be cause for the director to

void this approval.

It is further hereby ordered that the Proposed Order Denying Motion for Attorney's

Fees is adopted and issued as the Final Decision and Order regarding the motion for

attorney's fees.

DATED this /54 day of 4az , 1990.

Director
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CERTIFICATE OF MAILING

I HEREBy CERTIFY that on this the22nd day of October 1990, true and correct

copies of the foregoing MEMORANDUM DECISION AND ORDER APPROVING
eppucnnoN FdR riraNsreR No. 3675 AND DENYING ATToRNEY'S FEES was

mailed, postage prepaid to:

Juel and Michael Aikele
Route 1

Moore, ID 83255

Marshall Todd Perkes
Route 1, Box 110
Arco, ID 83213

Gary Slette
Nelson, Rosholt, Robertson,
Tolman & Tucker
Box 1906
Twin Falls, ID 83303-1906

L"ewis Rothwell, Chairman
Big l-ost River lrrigation Dist.
Box 205
Mackay, ID 83251

Kent Foster
Holden, Kidwell, Hahn & CraPo
Box 50130
Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

Secretary/Records Manager
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1 of 10 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Transler No. 

-

Page

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

lvl. Perke .Tuel & Michael Aikele Phone 208 -0620
Name ol apPlicant

Post Olfice address

A. PURPOSE OFTRANSFER

1'EchangepointofdiversiontrAdddiversionpoint(s)
E Change nature ol use E Change period ol use

2. Describe the reason for the proposed changes

11s 83405

El Change Place of use

E other

Present place of use of Perkes is in a set aside

lication for t of Aikeles for proposed place of use is involved
Drogram app

of litiqation. This a nethod for lesal diversionana hooeless morass

B.

of the Aikele well.

DEscRlPTloN oF RIGHT(S) oR PoRTloN THEREoF, AFTER THE REoUESTED CHANGE

Amount
(cfs/ac-ft)

Nature
of Use

Period of Use
1. Right Number

34'7080A

PrioritY

09 /23/r974 ) 67 tion April 1 to Nov. 1

5.50 lrrieation APril 1 1q Nov. 1

'lon 1 Nov.
74 -71\6 0\l t1q76

\h-71 6q 0r/06/1977 4B4 to

to

2. Total amount ol water being transf 611s6 12'65 cubic leet per second and/ot

G'ror tributary to

acre-feet per annum

3. Source ol water l.er

4. Point(s) of Diversion:

5. Lands irrigated or Place ol use:

Lot 1A Vt tA Sec. Twp. Rge County Local name lor diversion

SW SI^I 2L 4N 268 Butte \.{e11

Twp Rge. Sec.
NE% NW% sw% sE% Totale

NE /r NW% sw v. SE /r NE'/ Nw% SW /r sE 7. NE 7r NW% sw v. SE'/r NE'/ NW% sw% SE /r

3N 26F, 6 40 40 an LO 40 &n 40 IrO ttO &0 LN LO 480

oTotal acres



Page 2 ol Transler No. 

-

PART 1

6. General lnlormation:

a. Description of diversion system

b. Are the lands lrom which you propose to transler the water right subject to any liens, deeds of trust' mortgages' or

contracts? Y yes 

- 

No. lf yes, provide a notarized statement from the holder ol the lien' deed ol

trust, mortgage or contract agreeing to the proposed changes'

c. Describe the alfect on the land now irrigated il the place of use is changed pursuant to this transfer:

in a federal set aside am ard is beine irrieated

10

is ore

so there will be no effect for the duration of the lease agreeilrcnt between Perkes

and Aikeles.

d. Remarks:

SEE AIIACHMN\TI ''A'

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is ro cerrity rhat I have examined Application lor Transler ol Water Rights lto. 34-70804/34 -7136/34 7169

And said apPlication is herebY DDDA\'trN , subject to the lollowing limitations and conditions:

day olWitnoss my hand this 22nd

CHIEF, WATER ALLOCATION BUREAU

,1e 90



103 ol Transler No

STATE OF IDAHO
, DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

Pagg

*'b

PART 2

(Attach one copy tor each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree No. Decreed to

in case ol vs.

dated in county ol

b. License No i4-7080A issued by the ldaho Department ol Watsr Resources

c. Claim No. on lile with the ldaho Department ol Water Resources

d. Transfer No. which produced this right

Z. Attach a copy ol last year's tax notice lor the property to which the water right is appurtenant or other documents which

show ownership. Label document as attachment A. Check appropriate box below:

El tax Notice El WarrantY Deed

3. Source of water Groundruater tributary to

4. Date or priority Septemher a?, 1Q74

5. Water is used lor the following purpose:

E otner

amount 2.67 cfs lor 1c)n April 1 Nov. 1

(cls/ac-lt)
amount-
(cls/ac-lt)
amou for
(cls/ac-lt)

6. Total amount of water under right

7. Point(s) ol Diversion:

8., Lands irrigated or Place ol use

for

purposes lrom

purposes lrom

purposes lrom

to

to

to

2.67 Cfs cubic leet per second and/or
(But see condition iri license.)

acre-feet per annum.

Lot 1A Yt Y. Sec Twp. Rge. County Local name for diversion

St^I li['l 5 3N 258 Butte

SE NW 5 3N 258 Butte

Twp. Rge. Sec.
NE% NW% sw% sE% Totale

NE% NW /r sw v. SE'/r NE'/ NW'Z sw% sE% NE% NW% SW Y. sE% NE'/ NW% sw% sE v.

3N 25E, 11 40 40 40 40 160

9. Descrlbe any other water rights used for the same purpose as described above

Total acres
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r'ts-

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

Transfer No. 

-

STATE OF IDAHO' DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

a. Decree No.

in case of

Decreed to

vs.

county oldated ln 

-

b; License No i4-71i6 issued by the ldaho Department ol Water Resources

c. Claim No. on file with the ldaho Department ol Water Resources

d. Transfer No. which produced this right

2. Attach a copy ol lasl year's tax notice for the property to which the water right is appurtenant or other documents which

show ownership. Label document as attachment A. Check appropriate box below:

E tax Notice tr WarrantY Deed E otner

3. Source of water tributary to

4. Date or priority March 26- q76

5. Water is used lor the following purpose:

amountfu
(cls/ac-lt)
amou
(cls/ac-lt)
amou

8. Lands irrigated or Place of use:

T 1.)n to Nov- 1lor

lor

lor

purposes lrom

purposes lrom

purposes from

to

to
(cls/ac-lt)

6. Total amount of water under righl 5.5 Cfs cubic leet per second and/or
(But see condition in license. )

7. Polnt(s) of Diversion:

acre-leei per annum

Lot Yl 1A Y1 Sec Twp. Rge County Local name for diversion

SW lil^I 5 3N ?\F. Rrtte

SE t{ul 5 3N 25E. Butte

Twp. Rge Sec.
NE% NW% sw% sE% Totals

NE% NW /r sw% sE% NE% NW 7r sw v. sE v. NE 7r NW% sw v. sE% NE% NW% sw% sE%

3N 25E, 11 40 40 40 40 160

g. Describe any othef water rights used for the same purpose as described above

Total acres



1 I 10 Transfer No. --_.-Pzge ' Or ------
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STATE OF IDAHO' RrME-N;b?ilareR REsouRcEsi DEPARTMENT OF WA
* TE} 

APPLIGATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one coPY for each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced bY:

a. Decree No.

in case ol

Decreed to

dated in county of

b. Llcense No. i4- 69 issued by the ldaho Department ol Water Resources.

c. Claim No.

d. Transler No which produced this right,

2. Attagh.a copy ol last year,s tax notice for the property to which the water right is appurtenant or other documents which

show ownership. Label document as attachment A. Check appropriate box below:

E tax Notice E Warranty Deed El otner

t

vs.

3. Source of water

4. Date or PrioritY

(]rnrrn fa1.

6. 1977

5. Water is used for the lollowing purpose

tributary to

1 to

to

to

Nov. 1
for

loi

for
(cls/ac-lt)

6. rotalamount ol water under risht ffi"$"itf:3#::i"'
7. Point(s) ol Diversion

srner.rnl 4.48 cfs'
(cls/ac'lt)
amou
(cls/ac-lt)
amo

Trrisa purposes lrom

purposes lrom

purposes lrom

acre-feet per annum

Lot tA 1L Vt Sec, Twp. Rge County Local name for diversion

snil lilrJ 5 3N 258 Butte

SE l{ttl 5 3N 25E' hrtte

8. Lands irrigated or Place ol use:

Twp Rge. Sec.
NE% NW% sw% sE% Totals

NE Yr NW% SW 7r sE% NE% NW% sw% sE %. NE% NW Yr sw% SE 7r NE% NW% sw% SE%

3N 25E' 11 40 40 40 40 160

9. Describe any other water rights used lor the same purpose as described above

Total acres 1
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Transler No. 

-
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STATE OF IDAHO
DEPARTIIENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Drew a mrp or rlt.ch a usGS map lndlcallng lhe new polnl(!) ol dlverdon and/or the new place ol ule lor rlghlr dercrlbed

''iln prrt 1. Gicarly dcplct thc lrnd by ncllon, townrhlp and nnge numbcr'

,.-,.1-,*.,"-... 6's.-"'" ..
l.

I
I

LIAP-SIIOB

I

!

t
i

t

t
l

't
t

t
t

I

a

I

I
I
i

AND PI.ACE USE AI{D

POIM OF
'..--'-*- -r .-"---- - i" - -

I

I

1

j

I

"-'"-" "-_t --_- '- ".- --"-l'-'-*

.,---,t-...-,----

SF
OF
PROPOpm

SGALE:2 inches equal 1 mlle. Draw plan ln ink'

>*&-J-*-.{€



Page 10 ol 0

B. CHANGES IN NATURE OF USE

1 New Nature ol Use

1

Hou rs/davs/vear

Transler No. 

--

Period of Use

PART 3

Amount
(cffitlt)

to-
to

2. Quantity and quality of return llows and location ol discharge:

3. Describe eflects on other water us€s resulting from the proposed change:

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the original right. The information contained in this application is true to the best of my knowledge'

I understand that any willful misrepresentations made in this application may result in voidi g its

(Signature licant)

Subscribed and sworn to before me this /y' day of ,$ gt

(Notary Public)

My commission exPires

FOR DEPARTMENT USE ONLY

attachmentsTransler contains Pages and

1) tReceived by

Prelim. check by

Receipted by tlbd

Date

Fee

Date

?9 H,

o^

f iled

es ol protest lorwarded bY

Hearing held by Date

Recommended for E approval tr denial

a
Published in

Pub. dates

Watermaster recommendation requested on

Copy of transfer sent to lien holder

rec'd. 5-/- ?tt by
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ATTACHIIENT 'A'

The three licenses, 34-7080A, 34-7L36 and g4-7L69, apBear
to show the two wells or points of diversion for these three
rights in T.3N., R.258., when, in fact, the weIIs are and
always have been in T.4N., R.268.
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Form 222
.1€7 . j't

1 ol 10 STATE OF IDAHO 3(07,i-

rts
Transfer No

Page
D EPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIG
PART 1 thn*"*

Name of apPlicant

Post Office address

Perke Juel Aikele & Michael Aikele Phone 208\523-0620

A. PURPOSE OFTRANSFER

1. El Cnange point of diversion O Add diversion point(s) El Change place ol use

El Change nature ol use

2. Describe the reason for the

(
M.

83405

am; app

s morass of li ton a for diversina
of the Aikele well.

B.DESGR|PTIoNoFRIGHT(S)oRPoRTIoNTHEREoF,AFTERTHEREoUESTEDCHANGE

1. Right Number Priority

i4- OA 09 /23/r974 2. 67

34-7136 0il2 /1976 0

74-776q 0U06/1977 4. 4B

Amount
(cls/ac-ft)

Nature
of Use

Irrisation

Period of Use

April 1 to Nov. 1

Lion Nov. 1Aoril to1

T tion April 1 1o 1

to

2. Total amount of water being transf errea -!2.,95- cubic feet per second and/or acre-feet per annum.

tributary to3. Source of water Grrn /r.tafar

4. Point(s) of Diversion:

5. Lands irrigated or Place of use:

Lot Y1
t/t 1A Sec Twp. Rge County Local name for diversion

SW SI^I 2l 4N z6E Butte le l^Iell

Twp. Rge' Sec,
NE% NW% sw% sE% Tolalg

NE% NW% sw v. SE 7r NE% NW v. SW 7t sE% NE 7r NW 7r Sw% sE% NE 7r NW 7r sw% sE 7.

3N 6 40 40 l!O 40 40 /ln /l0 LN LN &0 LN LN 4R0

Total acres



ol 10
2/' -)-,--'

Transfer No. )\O / -)
Page

PART 1

6. General lnformation:

a. DescriPtion ol diversion system

b. Are the lands lrom which you propose to transter the water right subiect to any liens, deeds of trust' mortgages' or

contracts? X yes -- No. lf yes, provide a notarized statement from the holder of the lien' deed of

trust, mortgage or contract agreeing to the proposed changes'

c. Describe the affect on the land now irrigated il the place of use is changed pursuant to this transfer:

so there will be no effect for the duration of the lease agreelrEnt between Perkes

and Aikeles.

2

d. Remarks:

SEE AffACHMmII "A*'

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

ThisisrocerrityrhalhaveexaminedAppticationforTransferofwaterRightsr'ro. 34-7080A/34-7136/34 7169

And said application is herebY DDDN\'trN , subject to the lollowing limitations and conditions:

3675 AND DFNYTN ATTNRNFY I FF Fq

day ol 0Witness my hand this 22nd

CHIEF, WATER ALLOCATION BUREAU

,19 90



Page 7 10 Transfer No.',.j.
", i11.:,1

STATE OF IDAHO
[, ' ,1

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree No. Decreed to

in case ol vs.

dated in county of

b. License No 34-7169 issued by the ldaho Department of Water Resources.

c. Claim No on file with the ldaho Department of Water Resources

d. Transfer No. which produced this right.

2. Attagh'a copy of last year's tax notice lor the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

E tax Notice EJ Warranty Deed E Otner

3. Source ol water Grorrnrtnrater tributary to

4. Date or priority .Temrnr-v 6. 1977

5. Water is used for the lollowing purpose:

dmount 4.48 cfs gey Irrigation purposes trom April 1 ,o Nov. 1
(cfs/ac-ft)
amoun lor purposes from to
(cls/ac-ft)
amoun lor 

-purposes 

lrom to

ol

(cfs/ac-lt)

6, Total amount of water under right 4.48 cfs cubic leet per second and/or

7. point(s)of Diversion, (But see condition in license')
acre-feet per annum

Lot tA 1/t 1A Sec Twp Rge County Local name for diversion

SI^I Iiw 5 3N 25F, Rrtte
SE IiVJ 5 3N 258 Butte

8. Lands irrigated or place of use

Twp, Rge. Sec.
NE% NW% sw% sE% Totals

NE% NW% sw% sE% NE% NW% sw% sE% NE% NW% sw% sE% NE% NW% SW Y. SE 7r

3N 258 11 40 40 40 40 160

9. Describe any other water rights used lor the same purpose as described above

Total acres 160



Page B 10 PART 2 Transler No. .

10. To your knowledge, has any portion ol this water right undergone a period ol five or more consecutive years of non-used

No I yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(ll tha entire right is to be changed by the applicant, omit part B and C.)

1. amoun lor 

- 

purposes lrom 

-to -

(cls/ac-ft)
amoun lor purposes lrom 

-to -

(cls/ac-lt)
amo for purposes lrom 

-to

(cls/ac-ft)

2. Point(s) of Diversion:

of

Lot Vl t/. ,/t Sec Twp. Rge County Local name for diversion

3. Lands irrigated or place of use:

Twp Rge. Sec.
NE% NW% sw% sE% Tolals

NE% NW% SW 7r sE v. NE Y. NW r. sw% sE% NE 7r NW% SW 7r SE Yr NE Yr NW /r sw v. sE%

Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit il there is no change)

1. amo lor purposes lrom

purposes lrom

purposes lrom

(cls/ac-ft)
lor

(cfs/ac-tt)

(cfs/ac-ft)

2, Point(s) of Diversion:

amou lor

to

to

to

Lot % 1A Yl Sec. Twp. Rge Gounty Local name for diversion

3. Lands irrigated or place ol use:

NE% NW% sw% sE%
Sec.

NE /r NW /r SW 7r sE% NE'/. NW /r SW'/ SE 7r NE 7r NW% SW 7r SE'/r NE% NW'/r sw% sE v.
TotalsTwp. Rge

,{).
,'!

Total acres



Page 5 ot 10

+' Iib

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree No.

Transler No.
< / a--
< b'/\i .lr

" I :. ,',; {.:y
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

Decreed to

in case of vs.

dated in county of

b. License No. 34-7736 issued by the ldaho Department of Water Resources.

c. Claim No on file with the ldaho Department of Water Resources.

d. Transler No. which produced this right.

2. Attach a copy of last year's tax notice for the properly to which the water right is appurtenant or other documents which
show ownership. Label document as atlachment A. Check appropriate box below:

E tax Notice E Whrranty Deed Et Otner

3. Source ol wat€r Grou-rdvrater tributary to

4. Date or priorily Mareh 26. 1976

5. Water is used for the following purpose:

dmeunl 5.5 cfs yey
(cfs/ac-ft)
amount- lor
(cls/ac-lt)
amount- for
(cfs/ac-lt)

Irrisaticln purposes lrom

purposes from

purposes lrom

lFril 1 1s Nov. 1

to

to

6. Total amount of water under right 5.5 cfs cubic leet per second and/or

7. Point(s) of Diversion:
(But see condition in license. )

acre-feet per annum

Lot Vt Vt th Sec. Twp. Rge. County Local name for diversion

SI^I NW 5 JN ?\F. Brrf fe
SE liI^I 5 3N 258 Butte

8. Lands irrigated or place of use

Twp Fge Sec
NE% NW% sw% sE%

Totals
NE% NW% sw% sE% NE Y. NW% SW Y. sE% NE% NW 7r sw% sE% NE% NW% sw% sE%

3N 258 11 40 40 40 40 160

9. Describe any other water rights used for the same purpose as described above

Total acres 160



pase 6 or 10 PART 2 Transter No. 

--10. To your knowledge, has any portion ol this water right undergone a period of live or more consecutive years of non-use?'

No lI yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(ll the entire right is to be changed by the applicant, omit part B and C.)

1. amou

2

(cls/ac-ft)
amount-
(cfs/ac-lt)
amount-
(cfs/ac-ft)

Point(s) of Diversion:

for

for

for

purposes from

purposes from

purposes lrom

to

to

to

Lot t/t tA Vt Sec. Twp Rge County Local name lor diversion

3. Lands irrigated or place ol use:

Twp Rge. Sec
NE% NW% sw% sE% Totals

NE% NW% .sw % sE% NE% NW Y. sw v. sE% NE /r NW% sw% sE% NE Y. NW /r sw% sE%

Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omlt if there is no change)

1. amo
(cls/ac-ft)
am
(cfs/ac-lt)
amo
(cls/ac-ft)

2. Point(s) ol Diversion

3. Lands irrigated or place ol use:

for

for

for

purposes lrom

purposes lrom

purposes lrom

to

to

to

Lot Y1 1A tA Sec. Twp. Rge County Local name for dlversion

sE%NE% NW% sw%
sw% sE v.

Totalr
NE /r NW% SW 7r SE 7r NE% NW 7r sw% SE Y. NE% NW t/r SW'/r SE 7r NE% NW%

Twp. Rge Sec.

.f! .-

Total acres



Page 3

-' :el}

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

ol 10
l',ri

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy tor,each right)

Transrer No.3h1b

a. Decree No,

in case ol

Decreed lo

vs.

dated tn county of

b. License No.

c. Claim No. on lile wlth the ldaho Department ol Water Resources

d. Transfer No which produced this right

2. Attach a copy ol last y6ar's tax notice lor the property to which the water right is appurtenant or other documents which
show ownership. Label documenl as attachment A. Check appropriate box below:

El Tax Notice El Warranty Deed El ot'er
3. Source ol water Grorrncftnreter trlbutary to

4. Date or priority Serrtemher 2-i 1971+

5. Water is used lor lhe lollowing purpose:

34-7080A

i,nesnl 2.67 cfs 1ep Irrieation
(cls/ac-lt)
amou for

lor

issued by the ldaho Department ol Water Resources

purposes lrom

purposes lrom

purposes from

April 1 Nov. 1lo

to

to
(cls/ac-lt)
amount-
(cls/ac-lt)

6. Total amount ol water under right

7. Point(s) of Diversion:

2.67 Cfs cubic leet per sscond and/or
(But see condition iri license. )

acre-feet per annum.

Lot 1/1 Vt 1A Sec Twp. Rge. County Local name for diversion

ST.^l lil,lr 5 3N 258 Butte

SE t{l^I 5 3N 25E' ButLe

8. Lands irrigated or place ol use;

Twp Rge Sec.
NE% NW% sw% sE%

Totals
NE% NW% sw% sE% NE% NW% sw% sE% NE% NW Y. sw% sE% NE% NW% sw v. sE%

3N 258 11 40 40 40 40 160

Total acres 160

9. Describe any other water rights used lor the same purpose as described above



Page 4 ol 10 PART 2 Transler No. '

10. To your knowledge, has any portion ol this water right undergone a period ol five or more consecutive years ol non-use?

No I yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(ll the entire right is to be changed by the applicant, omit part B and C.)

1. amount- for
(cfs/ac-ft)
amount- for
(cls/ac-lt)
amount for
(cfs/ac-lt)

2. Point(s) ol Diversion:

purposes from

purposes from

purposes lrom

to

to

to

Lot t tA tA Sec. Twp. Rge County Local name for diversion

3. Lands irrigated or place of use:

Twp. Rge. Sec.
NE% NW% sw% sE% Totalr

NE% NW% sw% sE% NE 7r NW% sw% sE% NE% NW% sw% SE 7r NE% NW'/r SW 7r sE v.

Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)

for 

-purposes 

lrom
(cls/ac-lt)
amounl-
(cfs/ac-lt)

for 

- 

purposes from

amoun for 

-purposes 

lrom
(cls/ac-lt)

2. Point(s) of Diversion:

3. Lands irrigated or place of use:

to

to

to

Lot Vt 1/t Vt Sec. Twp. Rge County Local name for diversion

Total acres

Twp. Rge. Sec.
NE% NW% sw% sE%

Tolals
NE 7r NW% sw% sE% NE% NW% SW /r SE /r NE% NW 7r sw% sE% NE'/r NW 7r sw% sE v.

llF r



Translor Po.3A'1€

A. Drew l mrp or rnrch r ugcs mrp lndlc!ilng thc n w polnt(f) ol dlverrron and/or lhc ncw pllco ot ulc lor rlghtl dercrlbed

'stn prd 1. clcarly d;il rh; lt;J ly roctton' townrhlp rnd nngc numbor'

o10
o2:2 t-of 

-

STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

APPLIGATIoNFoRTRANSFERoFWATERRIGHT
PART 3

I
I

uAPjglJoB
AND PL.ACE USE AND

POINI OF

^!

I
!

I

I

-'!.-"...

I

I
..,i I

--*--i-"-.- -'*

*... "-,-i".- - - -- -

t

I

t
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t

I
i

I

OF
PROPopm
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SCALE: 2 inches equal 1 mlle' Draw plan ln lnk'



10 *o,3h25
Page 1,0 of

B. CHANGES IN NATURE OF USE

1 New N of Use

PART 3

Hours/days/year

Transler

Period ol UseAmount
(c:i3766ii)

to

2. Quantity and quality of return llows and location ol discharge:

3. Describe elfects on other water uses resulting trom the proposed change:

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

ol the original right. The inlormation contained in this application is true to the best ol my knowledge'

I understand that any willful misrepresentations made in this application may result in vo idi its ap

(Signature icant)

Subscribed and sworn to before me this ,,y' day of ,$ g2

(Notary Public)

My commission exPires

FOR DEPARTMENT USE ONLY

Transfer contains Pages and attachmonts

/) h/ liled

ies ol protest forwarded bY

Hearing held bY Date

Recommended for

Received by Date

Fee

Date

Prelim. check bY

Receipted by

?9* I
e^)o^96

Published in

Pub. dates

Watermaster recommendatlon requested on

Copy of transfer sent to lien holder

rec'd. -{*/- *t by

El approval tr denial



ATTACHMENT 'A-

The three licenses, 34-7080A, 34-7L36 and 34-7L69, appear
to show the two wells or points of diversion for these three
rights in T.3N., R.258., when, in fact, the wells are and
always have been in T.4N., R.268.
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BEFORE THE DEPARTMENT OF WATER RESOURCES

rFrf,
i;,;''
!:i,:

ili"-

,'5
G* rlflji

a V,i

f,s13,:.,,
,l:OF THE

STATE OF IDAHO

In the Matter of Transfer No. 3675
of water Rights 34-70804' 34-7L36,
and 34-7169 in the Names of
M. TODD PERKES, JUEL AIKELE,
and MICHAEL AIKELE and the
Cease and Desist Order issued by the
Department on Jwe 22,1990

ULi 2v1990

D€porttir,;rrl ui vVotoi Kosourcei

hrhrn Dichict Office

MEMORANDUM DECISION AND
ORDER APPROVING APPLICATION
FOR TRANSFER NO. 3675 AND
DENYING ATTORNEY'S FEES

)
)
)
)
)
)
)
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On February 14, 1990, M. Todd Perkes, Juel Aikele, and Michael Aikele

("Applicants") filed application for transfer No. 3675 to change the point of diversion and

place of use of water right Nos. 34-7080A, 34-7L36, and 34-7169. Approval of the

application was protested by the Big lnst Irrigation District ("BLID") and by 138 persons

signing a petition delivered to the Idaho Department of Water Resources ("Department")

by Mr. Lawrence Babcock.

On June 22, t990, the Department issued an order to Don A. Aikele, Juel Aikele,

and Michael Aikele to cease and desist irrigation of land within the Sl/2 of the SW1/a of

Section 6, T3N, R268, BM until a right to do so is obtained or identified. Subsequent

correspondence from Mr. Kent Foster, attorney for the Aikeles, indicated that the order

would not be complied with and requested approval of application for transfer No. 3675

which, if approved, would authorize irrigation of the land that is the subject of the order to

cease and desist. In response, the Department set a combined hearing to consider the

application for transfer and the cease and desist order.

The hearing was held on July 26, L990, in Arco, Idaho. The Applicants and

recipients of the order to cease and desist were represented by Mr. Kent Foster. Protestant

BLID was represented by Chairman Irwis Rothwell. Mr. Lawrence Babcock acted as

spokesman for the protest petition signers. Other petition signers in attendance were given
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the opportunity to ask questions and present testimony. At the hearing, Mr. Foster entered

a motion seeking a ruling from the Department to require the protestants to pay attorney

costs of the Applicants alleging that the issues raised by the protestants were frivolous and

without merit. This issue was bifurcated from the other issues allowing a schedule to be

entered for briefing the issue of payment of attorney costs, while allowing the record to be

closed concerning the other issues of the hearing.

On August 9, 1990, the Department issued a Proposed Memorandum Decision and

Order in connection with protested application for transfer No. 3675. On August28,1990,

the Department received exceptions to the proposed decision from the Applicants.

On Septemb er L7, L990, the Department issued a Proposed Memorandum Decision

and Order addressing the motion for attorney's fees. No exceptions were submitted in

connection with this proposed decision.

The Director has reviewed the exceptions filed in connection with the proposed

decision issued August g,1gg0, and responds to the exception to grant an "extension" that

the Director is authorized to speciff conditions when granting approvals. The intent, of

course, was and is to provide a ready mechanism for the benefit of the Applicants for

continued use of the water as proposed in the transfer if authorization to use the water is

otherwise obtainable in successive years.

In response to the exceptions, the Director has eliminated condition of approval no.

9) shown in the proposed decision issued August 9, 1.990. The matter of payment of a

penalty for unauthorized diversion and use of water by the Applicants will be pursued by

the Department in a separate action.

FINDINGS OF FACT

1) The rights proposed to be changed by application for transfer No. 3675 are

recorded with the department as follows:

License No. 34-70804 authorizes the diversion of.2.67 cubic feet per second ("cfs")

of ground water from wells located in the SW1/41'tWl/4, SEU4NW1/4, Section 5, T3N,

R25E for the irrigation of 160 acres located in the NE1/4 of Section L1, T3N, R25E. The

priority date is September 23,1974.
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License No. 34-7136 authorizes the diversion of 5.50 cfs of ground water from the

same wells listed for right No. 34-70804 for the irrigation of 160 acres in the NW1/4 of

Section 1,1., T3N, R25E. The priority date is March 26, L976.

License No. 34-7169 authorizes the diversion of 4.48 cfs of ground water from the

same wells as the above listed trvo rights for the irrigation of 160 acres in the SE1/4 of

Section L1, T3N, R25E. The priority date is January 6,1977.

Each of the licenses is conditioned that when combined with the other two rights it

"shall not provide more than 12.43 cfs at the points of diversion and shall not exceed 8.49

cfs at the point of re-diversion located within the SE1/4NE1/4, Section L1, T3N, R25E."

Each of the licenses also has the following condition:

This right in no way grants any right-of-way or easement across the land of
another.

Licenses 34-7136 and 34-7080A have the following condition:

This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

License 34-7769 is conditioned as follows:

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the lands

identified above.

2) Applicant Perkes testified that the actual location of the point of diversion for

each of the licenses is in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E, and that

the location has not been changed from that existing prior to issuance of the licenses.

Licensing field examinations in the records of the department agree with the testimony.

3) Application for transfer No. 3675 proposes to change the location of the point

of diversion of each of the licenses to the SW1/4SW1/4, Section 21, T4N, R26E, a location

approximatety 3 miles south and 1 mile east of the present actual point of diversion. The

application proposes to divert 12.65 cfs for the irrigation of 480 acres in the Sl/2N1'/2,51f2,

Section 6, T3N, R26E. The new place of use is approximately l/2 mile north and L and 1'/2

mile east of the present place of use for the licenses.
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4) Notice of application for transfer No. 3675 was advertised in the Arco

Advertiser and the Challis Messenger on April 19 and 26, t990. The protests of BLID and

the signed petition were timely received prior to the protest date of May 7,1990.

5) The following issues were raised concerning application for transfer No. 3675:

-Whether other rights will be injured by the change.

-Whether the change will result in an enlargement in use of the rights.

-Whether the change is in the local public interest.

-Whether the change is consistent with the conservation of water resources in the
state of Idaho.

-Whether the rights sought to be changed have been confirmed by license and can

be changed under Section 42-222,Idaho Code.

6) The following issues were raised concerning the cease and desist order:

-Has the S1/2SW1/4, Section 6, T3N, R26E been irrigated this season without a
valid water right?

-Have the Aikele's continued to inigate the S1/2SW1/4, Section 6, T3N, R26E

after service of the order to cease and desist?

-Should the Department seek enforcement of the order to cease and desist?

-Is the proper forum for considering the order the district court?

7) The hearing officer included in the hearing record a letter submitted by David

A. Flesher, Acting County Supervisor of Farmers Home Administration, USDA indicating

FmHA holds a lien on the water rights of transfer No. 3675. Mr. Flesher indicates that

transfer of the rights from the mortgaged property would be a violation of the loan and

security agreement, and he asks that the processing of the transfer be suspended until

concurrence of FmHA is received.

S) Applicant Perkes testified that the water rights proposed to be changed by

application for transfer No. 3675 were used until two years ago when the lands were placed

in a year-to-year federal set-aside program.

MEMORANDUM DECISION AND ORDER.4



9) Applicant Perkes testified that he owrs the water rights to be changed by

transfer No. 3675 and the land to which these rights are appurtenant. The Applicants

testified that they had entered into an agreement allowing the Aikeles to use the water

rights as proposed in transfer No. 3675 on an annual basis with the right to continue on a

year-to-year basis.

10) The well to which the rights would be transferred has been used for 8 to L0

years. Juel Aikele testified that less than 12.65 cfs can be diverted from the well as

presently constructed.

11) The Big L,ost River Basin is in a fourth consecutive season with much below

average rain and snowfall. As a result, ground water levels have declined throughout the

basin and streamflows have decreased. Information is not currently available to determine

the extent to which the operation of specific wells has had an effect upon the streamflow

and upon ground water levels.

lZ) Approval of the application for transfer will not increase the rate or volume

of ground water diverted nor increase the acreage irrigated under existing rights.

13) The S1/2SWI/4,Section 6, T3N, R26E, has been irrigated this season without

a valid water right and irrigation has continued following service of the order to cease and

desist.

14) One or both of the wells from which the water rights are sought to be

transferred have been pumped this season for use on land for which the wells are not an

authorized point of diversion.

CONCLUSION OF LAW

1) Section 42-222,ldaho Code, provides, in part, that:

The director of the department of water resources shall

examine all the evidence and available information and shall

approve the change in whole, or in part, or upon conditions,

provided no other water rights are injured thereby, the change

hoes not constitute an enlargement in use of the original right,

and the change is consistent with the conservation of water
resources witfin the state of Idaho and is in the local public
interest as defined in section 42-203A(5), Idaho Code; except

the director shall not approve a change in the nature of use
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from agricultural use where such change would significantly
affect the agricultural base of the local area.

2) Approval of application for transfer No. 3675 with appropriate conditions will

not result in injury to other rights.

3) Approval of application for transfer No. 3675 with appropriate conditions will

prevent an enlargement of the original rights.

4) Approval of application for transfer No. 3675 is in the local public interest and

is consistent with the conservation of water in the state of Idaho.

5) Water has been used on the S1/2SWL/4, Section 6, T3N, R26E, without

having a valid water right, and the irrigation of this parcel has continued after receipt of an

order issued by the Director pursuant to Section 42-351,Idaho Code, to cease and desist.

6) Section 42-351(L),Idaho Code, provides that:

If the director of the department of water resources finds, on
the basis of available information, that a person is diverting
water from a natural water course or from a ground water
source without having obtained a valid water right to do so or
is applying water not in conformance with the conditions of a
valid water right, then the director of the department of water
resources may file an action seeking injunctive relief or may
issue an order directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law
or of any existing water right. A cease and desist order may
direct compliance with applicable law and with any existing
water right or may provide a time schedule to bring the
person's action into compliance with applicable law and with
any existing water right.

7) Section 42-352(l),Idaho Code provides that:

Any person who willfully violates any cease and desist order
issued under chapter 3, title 42,ldaho Code, after the same has

been served on that person shall be subject to a civil penalty to
be imposed by the director of water resources not to exceed

one hundred dollars ($100) per diversion for each calendar day,

or any part of a calendar day, following service of the cease and
desist order in which the illegal diversion or use of water
occurs. The director of the department of water resources shall
have the authority to file an action in the appropriate district
court to recover said civil penalties.
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8) The issue of whether a transfer of the subject water rights constitutes a

violation of the loan and security agreement covering the land from which the rights are

being transferred is beyond the authority of the Department to determine. Testimony

indicates that the lease of the water rights associated with transfer application No. 3675 is

on a year-to-year basis. In the event that the FmHA foreclosed on the mortgage, the

Department understands that the water rights, although transferred, would remain part of

the property subject to the mongage.

9) Because of the year-to-year lease of water, the transfer must be conditioned

to authorize the change in place of use and point of diversion for a similar period.

ORDER

It is therefore orderecl that application for transfer No. 3675 be approved and the

same is hereby approved, subject to the following conditions and requirements:

1) Approval is effective until November L, 1990, unless extended by the director.

Upon expiration of this approval or any extension thereof, the place of use and point of

diversion for water right Nos. 34-70804 34-7736 and 34-7169 shall revert to that existing

prior to the approval.

2) During the period of this transfer approval or any extension thereof, the use

of water on the lands originally licensed and the diversion of water from the original points

of diversion under water right Nos. 34-7080^\ 34-7136 and 34-7169 is prohibited.

3) Prior to diverting water under this approval, a measuring device shall be

installed and maintained in good working condition as determined by the Department at the

point of injection into the canal and another shall be installed and maintained at the point

of re-diversion from the canal to the lands to be irrigated. The measuring devices shall be

of a type acceptable to the director of the Department.

4) This approval does not constitute an easement or right-of-way across the lands

of another; nor does it authorize the use of any canal, ditch, well or pipeline owned by

another.

5) The rate of diversion from the well located in the SWl/4SWlf 4, Section 21.,

T4N, R26E shall not exceed 12.43 cfs and the rate of re-diversion'from the canal to the

lands irrigated under this approval shall not exceed 8.49 cfs.
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6) The rate of diversion under this approval shall not provide more than 0.02 cfs

per acre at the field headgate for the lands actually being irrigated pursuant to this approval

when combined with all other rights used on the same land.

7) This approval does not authorize the construction, reconstruction, or

modification of any well.

8) The wells in the SW1/4NWU4, SEI/4NW1/4, Section 5, T4N, R26E from

which the rights to the diversion of water are transferred shall be rendered inoperable. The

means used by the applicants to render the wells inoperable shall be a method acceptable

to the director of the Department. Thereafter, the wells shall not be made operable again

until the director acknowledges in writing that a valid right exists to divert water from the

wells.

9) The director retains jurisdiction of this matter to extend the expiration date

of this approval upon written notice that the lease has been extended; and upon expiration

of the approval to order that the rights revert to the points of diversion and places of use

existing prior to the approval of transfer No. 3675.

10) Approval of this transfer does not constitute the approval of the FmHA or

other entity holding a lien or mortgage on the water rights involved.

11) Violation of the conditions of this approval shall be cause for the director to

void this approval.

It is further hereby ordered that the Proposed Order Denying Motion for Attorney's

Fees is adopted and issued as the Final Decision and Order regarding the motion for

attorney's fees.

DATED this t,A day of 4-rz , 1990.

;

Director
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this the2Znd day of October 1990, true and correct
copies of the foregoing MEMORANDUM DECISION AND ORDER APPROVING
APPLICATION FOR TRANSFER NO. 3675 AND DENYING ATTORNEY'S FEES wAS

mailed, postage prepaid to:

Marshall Todd Perkes
Route 1, Box 110
Arco, ID 83213

Gary Slette
Nelson, Rosholt, Robertson,
Tolman & Tucker
Box 1906
Twin Falls, ID 83303-1906

Irwis Rothwell, Chairman
Big I-ost River Irrigation Dist.
Box 205
Mackay, ID 8325L

Juel and Michael Aikele
Route 1

Moore, ID 83255

Kent Foster
Holden, Kidwell, Hahn & Crapo
Box 50130
Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

Secretary/Records Manager


