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BEF'ORE THE DEPARTMENT OF'WATER RESOURCES
.OF THE STATE OF'IDAHO

IN THE MATTER OF'APPLICATION
F'OR TEMPORARY CHANGE OF A
WATERRIGHT 'TJ - 13bbq ,

'?_ - & LZ* LI <- TC-22-13
)

WHEREAS, a drought emergency has been declared for I County to a

administrative actions to lessen the severe impacts of the drought conditions in the countyl at

WHEREAS, section 42-222Lrldaho Code, provides that upon declaration of a drought emer
the director of the Department of Water Resources (66Department") is authorized to allow
temporary changes in the point of diversion, the place of u$e, and the purposes of use for valid
existing water rights or temporary exchanges of water authorized under water rights when the
director determines that such changes can be accomplished in accordance with the provisions of
section 42-222Ar ldaho Code; and

wHEREAS, oo Ju LY z{ @, Lkc €.oeT (n Lt c ro5^itted the
attached Temporary Change Application {(^27-\7 to the Dep and

WHEREAS' the Department has reviewed the application and has determined the application can
be approved with certain conditions;

ORDER

IT IS HEREBY ORDERED that the application is APPROVED subject to the following
conditions:

1. Diversion and use of right no(s). 3e- 3 LLq.77'1ztfo +)?auEk
authorized only at the point of diversion and pface of use des6ribed on the application.

2. This temporary Change approval does not authorize construction of a new well as a
point of diversion.

3. The applicant assumes all risk of curtailment or mitigation should the diversion and
use of water under the temporary change approval cause injury to other water rights,
constitute an enlargement in use of the original right, be inconsistent with the
conservation of water resources within the state of Idaho, or not be in the local public
interest.

4. This temporary change approval may only be used to provide a replacement water
supply to lands or other uses that normally have a full water supply, except for the
drought conditions. This temporary change approval may not be used to provide water
for new development or to allow expansion of the use of water under existing water
rights.
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s. Right(s)
of

&- Lz-12(6

ORDER AUTHORIZING
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TC-22-13

are limited to the irrigation of a totalv )2.-'1,;(l{L'"o, ( acres rn a single irrigation season.

6. This temporary approval does not authorize the use of diversion works or a delivery system
owned by or managed by a corporation or an irrigation district without the written consent of
such corporation or irrigation district.

7. The applicants agree to hold the director and the state of Idaho harmless from all liability on
account of the diversion and use of water under this temporary change approval.

8. This temporary change does not grant any right-of-way or easement to use the diversion works
or conveyance works of another person or entity.

9, The applicant is subject to all conditions and limitations listed on the application under the
section titled (ACTION OF THE DIRECTOR, DEPARTMENT OX'WATER RESOURCES".

10. The applicant shall measure the amount of water diverted and shall report the amount of water
diverted under this approval.

11. The Watermaster of Water District No. _ is authorized to administer the temporary
change approval.

12. This Temporary change approval expires on O(AefzjtLi \ Zo-u1 unless rescindedt

or extended by the director. Thereafter, the water right shall revert to the point of diversion,
place of usen and nature of use existing prior to the temporary change approval.

DATED this ilt* day "r 
jttu'f , 

^ooJ

Regional Manager
Ly
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' Form 42-222A
12t99

ra"nt xft-zz'17

phone 7* i .. S'?t-l ' 57 0A

STATE OF'IDAHO
DEPARTMENT OF WATER RESOURCES

TEM PORARY CHANG E APPLICATION

(To change point of diversion, place of use or purpose of use)

Name of Applicant
f-* .f'' /a

Post Office Address

A. PURPOSEOFTRANSFER
1. _ Change point of diversion

_ Change purpose of use

f\]

_ Add diversion point(s)
Other

L"t \e?

X Cnange place of use

(

2. Describe the change(s) and reason(s) thereof

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

l. Right Number Priority Amount (cfs/ac-ft) Nature of Use Period of Use

A& - 13c.6+ qlF..*
c

to
to
to
to

ta/t{
to/t5, a2-"4r:= G

?? -larvc +/ ts'

2. Total amount of water being transferred

3. Source of water G r'o,r r^ \ ,

4. Point(s) of Diversion:

5. Lands or of use:

cubic feet per second and/orl.q-l acre'feet per annum.

tributary to

ldent No. Lot % % % Sec Twn Rqe GounW Local name for diversion

NW sw t?+ sl rl.sE T-.*o-IT

NE% NW% sw% sElh
Twp Rge Sec NE NW sw SE NE NW sw SE NE NW sw SE NE NW sw SE Totals

sA/ Y$E JE q t4 *t.h 3r)-A

d/ la< to .i-{ 5 r!o

Total Acres 10 .6



6. General Infonnation:

a. Who owns the water right to be changed?
A,'

/4 n.,r\'..,,il*it'b. Describe the arrangernent allowing use of the right

c Describe the affect on the land now irrigated if the change is approved pursuant to this application

an

d. Has the water right sought to be transferred been used this year? NA If yes, explain.

e. Absent the changes, how would the right be used for the remainder of the year? A) 4.

f. Describe other water rights used for the same purpose.

/\-, , Q o.U. haS e-o^.,\ Sh lfe \

g. Rernarks:

I hereby assume all risk in accordance with Section 42-222A, Idaho Code, and assert that no one will be injured by such change and that the change does not
constituteanenlargementinuseoftheoriginalright. Theinformationcontainedinthisapplicationistruetottrebestofmyknowledge. Iunderstandthatany
willful misrepresentations made in this application may result in voiding its approval.

(Signature applicant)

Received by K]

Receipted f\^\A/\0--
Watennaster recomrnendation

F'ORDEPAR

Date z
Recommend:

ONLY

1-oo Fee o

/ur*o," deny#

ACTION OF THE DIRECTOR, DEPARTMENT OF'WATER RESOURCES

This is to certi$ that I have examined Ternporary Change Application No.

And said application is hereby subject to the following lirnitations and conditions

Witness rny hand this day of

For the Director
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IDAHO DEPARTMENT OF WATER RESOURCES

Adjud ication Recom m endation Report 22-7 21 58 V 1

WATER RIGHT NUMBER: 22-72158 v1

Owner Tvoe

Current Owner

Original Owner

Priority Date:

Basis:

Status:

03t03t1977

License

Active

Name and Address

THOMAS M UNDERHILL
6017 W CASTLEGATE DR #F15
CASTLEROCK, CO 80108

JAMES E HATCH
PO BOX 2
DRIGGS,ID 83422
(208)354-8248

Source

GROUND WATER

Beneficial Use

IRRIGATION

Location of Point(s) of Diversion

GROUND WATER

TETON County

Place of Use

IRRIGATION

Tributarv

From To Diversion Rate

4115 to 10115 0.680 CFS

Total Diversion: 0.680 CFS

NW1/4SW1/4

Annual Volume

102.00 AF

102.00 AF

Sec. 24, Twp05N, Rge45E, B.M.

Twp Rge Sec I NE

INEINWISWISE
05N 4sE 23 |

I

NWISW
NE lNWlSWl SE I NE lNWlSWl SE

SEI
NE lNWlsWI SE I Totals
20.0 10.0 4.0 34.0

I

I
I

I
I

Total Acres: 34

Conditions of Aoproval:

1. S37 The use of water for irrigation under this right may continue to as late as October 31 , provided other
elements of the right are not exceeded. The use of water after October 15 under this remark is
subordinate to all water rights having no subordinated early or late irrigation use and a priority date
earlier than the date a partial decree is entered for this right.

2. C18 This partial decree is subject to such general provisions necessary for the definition of the rights or for
the efficient administration of the water rights as may be ultimately determined by the Court at a point in
time no later than the entry of a final unified decree. Section 42-1412(6),ldaho Code.

Remarks:
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IDAHO DEPARTMENT OF WATER RESOURCES

Adjudication Recommendation Report 22-7 21 SC V 1

WATER RIGHT NUMBER: 22-7215C V1

Owner Tvoe

Current Owner

Priority Date:

Basis:

Status:

Name and Address

AIR ASSN
PO BOX 81
DRIGGS,ID 83422
(208)254-1269

03103t1977

License

Active

Source

GROUND WATER

Beneficial Use

IRRIGATION

Location of Point(s) of Diversion

GROUND WATER

TETON County

Place of Use

IRRIGATION

Twp Rge Sec I NE

lNElNWlswlsE
05N 45E 24

Total Acres: 20

Conditions of Aporoval:

2. C18

Remarks:

Tributarv

From To Diversion Rate

04115 to 10115 0.400 CFS

Total Diversion: 0.400 CFS

NW1/4SW1/4

Annual Volume

78.00 AF

78.00 AF

Sec. 24, Twp05N, Rge45E, B.M

I
I

NWISW
NE I NWI SWI SE I NE I NWI SWI SE

| 20.0
I

sEl
NE lNWlSWl SE I Totals

| 20.0
I

I

I
I

s37 The use of water for irrigation under this right may continue to as late as October 31, provided other
elements of the right are not exceeded. The use of water after October 15 under this remark is
subordinate to all water rights having no subordinated early or late irrigation use and a priority date
earlier than the date a partial decree is entered for this right.

This qartial decree is subject to such general provisions necessary for the definition of the rights or for
the efficient administration of the water rights as may be ultimately determined by the Court it a point in
time no later than the entry of a final unified decree. section 42-1412(6),ldaho code.
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TRANSFER NO. 73308

COUNTY OF TETON FAIR BOARD
PO BOX 146

DRIGGS ID 83422, has filed Application No. 73308 for changes to the following water rights within
County: TETON

Applicant's Statement of Purpose: Sale of water right and well retained portion of water right, would
like to add to water ngft22-76O2

Right No.22-7215A
Priority Mar 3 1977 12:00AM
Source GROUND WATER,
Use IRRIGATfON(18.9 acres) 0.38 CFS 66.15 AFA,
Total Amount 0.38 CFS 66.15 AFA
Point(s) of Diversion

Place Of Use

Place of Use l-ngalDescription: IRRIGATION TETON County

Tract Tract
05N 13
Total Acres: 18.9

The purpose of the transfer is to change the above rights a follows:

Proposed Right No. 22-13665

Priority Mar 3 1977 I2:OOAM
Source GROUND WATER,
Use IRRIGATION(2.3 acres) 0.05 CFS 7 AFA,
Total Amount 0.05 CFS 7 AFA

Place Of Use

Place of Use Legal Description: IRRIGATION TETON County

ater Right Numof Transfer
of

05N

E

lof2 7/25107 1:46 PM



LIMITED POWER OF ATTORNEY

BLACKFOOT FARMS, LLC, WLLIAM E. REID, cEo, of 97 North Highway 33,

Driggs, Idaho 83422, designate and appoint HARVEY WALKER of 233g North 2930 West,

Arco, ID 83213, as our attorney in fact and agent (subsequently called "agent") to act in our

name and for our benefit. We grant to our agent full power and authority to do everything

necessary in exercising any of the powers herein granted as fully as we might or could do if
personally present and fully competent, hereby ratifying and confirming all that our agent shall

lawfully do or cause to be done by virtue of this power of attorney and the powers herein

granted.

Specirtc Powers

our agent shall have and may exercise the following specific power:

a. To handle all affairs and do all that needs done, including signing of documents,

pertaining to water rights, wells and all water issues.

Revocability

This power of attorney is revocable, provided, that insofar as any governmental agency,

bank, trust company, insurance company, transfer agent, or other person shall rely upon this

power' this power may be revoked only by a notice in writing executed by us or our agent and

delivered to such person or institution.

Interpretation

This instrument is to be construed and interpreted as a limited power of attorney.

Di sab i li At of P rincipal

This Limited Power of Attorney shall not be affected by disability of the principal.

LIMITED POWER OF ATTORNEY - 1
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Third-Parbt Reliance

Third parties may rely upon the representations of our agent as to all matters relating to

any power granted to our agent, and no person who may act in reliance upon the representations

of our agent or the authority granted to our agent shall incur any liability to us or our estate as a

result of permitting our agent to exercise any power.

Expiration

Unless sooner revoked in the manner above provided, this Limited Power of Attorney

shall expire at midnight on April 30, 2008.

Governinp Law

This Limited Power of Attorney is executed and delivered in the State of Idaho and the

laws of the State of Idaho shall govern all questions as to the validity of this power and as to the

construction of its provisions.

IN WITNESS WHEREOF, we have executed this Limited Power of Attorney tnis 2h
day of October, 2006.

BLACKFOOT FARMS, LLC, Principal

E. REID,

STATE OF IDAHO

County of Teton

On this /Lauy of October, 2}06,personally appeared before me WILLIAM E. REID,
who, being by me first duly sworn, declared that he is the CEO of BLACKFOOT FARMS, LLC,
that he signed the foregoing document as CEO of the corporation, and that the statements therein
contained are true. B.

)
)
)

ss.

f
* Notary Public for

4
LIMITED POWER OF A
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KENTW. FOSTER
ROBERTE. FARNAM
W]LLL{MD.FALER
CIIARTTS A. HOMER
GARY L. MEIKLE
DONALD L. I{ARRIS
DALEW. STORER
FREDERICK J. HAHN, Itr
KARLR. DECKSR
S}IANB. PERRY
DEANNE CASPERSON'
AMELIAA, SMETS
JANN, ALLRED]
ROBERTL. }IARRIS

rAlso licensed in Wyoming
'AIso licensed in Mssouri and Kmsas
rAlso licensed in Utah and Colorado

Law Offices
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

1OOO RIVERWALK DRWE, SUTTE 2OO

P.O. BOX 50130
IDAIIO FALLS, IDAHO 83405

TELEPHONE (208)
FACSTMTLE (208)

523-0620
523-9518

Arthu W. Holden
(1877 -1e67)

Robert B. Holden
(191 1-1 97 1)

Terry L. Crapo
(r939-l 982)

Mlliam S. Holden
(l 907-1988)

Of Cousel
Fred J. Hahn

Marie T. Tyler

E-MAIL

July 10, 2007

Randy Budge
Racine Olson Nye Budge & Bailey Chtd.
201E. Center
PO Box 1391

Pocatello, ID 8320 4-139 I

Dear Randy:

Harvey Walker just came by and gave us copies of some documents which we very
much appreciate. But there is still a problem with the'oWater Transport Agreement". 'We

assume it will need to be modified to contain the correct numbers. Our understanding is
as follows.

Harvey gave us a copy of a "Memorandum of Agreement", dated the _ day of
June, 2006, between the "County of Teton Fair Board" as Seller, and Blackfoot Farms, as
buyer. It recites that Fair Board has a claim to Water Right No.22-7215A for 0.6 cfs and
90.0 acre feet. It then purports to convey to Blackfoot Farms 83 acre feet of this right and
retain 7 acre feet for the Fair Board's use. This all appears to be coffect as far as the
SRRA claim of the Fair Board was concerned at that time.

The problem is, that when IDWR made its final recommendation to the SRBA
Court, it recommended only 0.38 cfs and 66.15 afa for 18.9 acres for 22-72I5A. Now the
Fair Board has initiated a transfer proceeding, No. 73308, to split the right into two pieces
with new numbers:

22-13664 - 0.33 cfs/59.15 afa for 16.6 acres
22-13665 - 0.5 cfsi7.00 afa for 2.3 acres

We presume the Fair Board intends to keep 22-13665 and to convey to Blackfoot Farms
22-13664, but it appears to us that a new document of conveyance will be needed.

il

JUt- r 1 2007

/'l
lr
!i
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Randy Budge
Racine Olsen, Nye Budge & Bailey, Chrtd.
July 10,2007
Page2 of 3

Our review of the final recommendations for 22-72154 and 22-7215C indicates
they were recommended as follows:

22-7215A - 0.68 cfslI}2 afa for 34 acres
22-7215C - 0.40 cfs/78 afa for 20 acres

And Harvey was kind enough to leave us copies of a "Memoranclum of Agreementl'
signed by Michael Stears on behalf of Blackfoot Farms and by Thomas Underhill under
which it appears Blackfoot Farms is to receive all of 22-72158 from Underhill. There is
a second copy of the same "Memorandum of Agreement" signed by Michael Stears of
Blackfoot Farms and by Kent Hillman, apartner in AIR Associates, under which it
appears Blackfoot Farms is to receive all of 22-7215C.

So, if we add22-13664 to 22-72158 and22-7215C, we show the followino.

22-13664 - 0.33 cfs/59.15 afa for 16.6 acres
22-72158 - 0.68 cfsll}2 afa for 34.0 acres
22-72ItA- 0.40 cfs/78 afa for 20.0 acres d, ,l
Totals: *1*ffis1246.15 ufufotffiacres -7O. 6u*.t 

-AUA

i "4 i.fs
Harvey indicated he was going to file Notices of Change of Ownership, we assume

for each of the three rights, although we have seen no deeds and question whether the
documents we have seen really constitute instruments of conveyance. As you know, each
of the water rights is a real property right and normally IDWR likes to see formal
recorded instruments of conveyance before approving a change of ownership. Harvey
also indicated he was going to file applications for temporary transfers of these rights.
We do not know why temporary transfers would be preferable to a permanent transfer
application, which the "Water Transport Agreement" seems to contemplate. Perhaps
IDWR approval can be obtained faster for a temporary transfer, but a permanent transfer
will be needed ultimately in any event, will it not?

Perhaps the "Water Transport Agreement" canbe modified to accomplish the
objectives of the parties. Please let us know how you wish to do it.



I

I

Randy Budge
Racine Olsen, Nye Budge & Bailey, Chrtd.
July 10,2007
Page 3 of3

Yours very truly,

,fu/
Kent W. Foster

c: Board of Directors, Grand Teton Canal Co.

G:\W?DATAU<WRI040 GRAND TETON CANAL CO\Conepondene\RmdyBudge ltr 0?l0o7.wpd:cdv



WATER TRANSPORT AGREEMENT

Grand Teton Canal Company Limited
Blackfoot Farms, L.C.

AGREEMENT effective this 19th day of June,2007,between Grand Teton Canal

Company Limited, an Idaho Corporation (hereinafter "the Canal Company"), and

Blackfoot Farms, L.C., aUtah Limited Liability Company (hereinafter "Blackfoot

Farms"), collectively referred to as the "parties."

RECITALS

A. WHEREAS, Blackfoot Farms owns Water Right Numbers 22-7215A,22-

72158, and22-72I5C (hereinafter the "well water rights"), for which the point of

diversion is a well located in the Northwest Yo of the Southwest % of Section24,

Township 5 North, Range 45 F.ast, Boise Meridian (hereinafter the "Blackfoot Farms

well"); and

B. WHEREAS, Blackfoot Farms desires to change the place of use under its

well water right numbers 22-7215A,22-72158, and 22-7215C to property located in the

Wllz of Section 26, Township 5 South, Range 45 East,8.M., and has filed with the

Idaho Departmenf of Water Resources an Application for Transfer to accomplish such

change, which transfer remains pending and subject to unresolved objections in the

SRBA Court to the number of acres under Water Right No.22-721,5A; and

C. WHEREAS, the Canal Company owns and operates a lateral ditch

commonly known as the "Curtis-Johnson Ditch," which passes adjacent to the Blackfoot

Farms well and runs due west for a distance of approximately three-quarters (%) of a

mile, at which point the ditch divides into two separate branches, with one branch

flowing north (the "Johnson Branch") and one branch flowing south (the "Curtis

Branch") to the proposed new place of use of Blackfoot Farms well water rights; and

D. WHEREAS, the parties desire to enter into this agreement to provide for

the transport of Blackfoot Farms' well water rights via the Curtis-Johnson Ditch and

Curtis branch upon the terms and conditions set forth below.
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WATER. TRANSPORT AGREEMENT

Grand Teton Canal Company Limited
Blackfoot Farms, L.C.

AGREEMENT effective this lf day of 2007, between Grand Teton

Canal Company Limited, an Idaho Corporation (hereinafter "the Canal Company"), and Blackfoot

Farms, L.C., a Utah Limited Liability Company (hereinafter "Blackfoot Farms"), collectively

refened to as the "parties".

RECITALS

A, WHEREAS, Blackfoot Farms owns Water RightNumb ers22-72L5A,22-7215B, and

22-7215C (hereinafter the "well water rights"), for which the point of diversion is a well located in

tlre Northwest % of the Southwest % of Section 24, Township 5 North, Range 45 East, Boise

Meridian (hereinafter the "Blackfoot Farrns well"); and

B. WHEREAS, Blackfoot Farms desires to change the place of use und,er its well water

rights to an 81 .7 acre parcel of properly located in the West % of Section 26, Township 5 Norlh,

Range 45 East, Boise Meridian, and has filed with the Idaho Department of Water Resources

(IDWR) TransferNo. to accomplish such change; and

C. WHEREAS, the Canal Company owns and operat'es alateral diteh commonly known

as the "Curtis-Johnson Ditch," which passes adjacent to the Blackfoot Farms well and runs due west

for a distance of approximately three-quarters (%) of amtle, at which point the ditch divides into two

sepalate branches, with one branch flowing north (the "Johnson Branch") and one branch flowing

south (the "Curtis Branch") to the proposed newplace of use of Blackfoot Farms well water rights;

and

D. WHEREAS, the parlies desire to enter into this agreement to provide fol the transport

of Blackfoot Farms' well water rights via the Curtis-Johnson Ditch and Curtis branch upon the terms

and conditions set forth below.

4f a\r a po'hoor of Cl/a $rc i[?
WATER TRANSPORT AGREEMENT _ 1
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AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants and agreements herein

contained, and other good and valuable consideration, the receipt and sufficiency of which is

hereby acknowled.ged, the parties agree as follows:

1. Transport. Provided that the ditches have adequate capacity, the Canal Company

agrees to transport Blackfoot Farms' well water rights via the Curtis-Johnson Ditch and Curtis

Branch from the point at which the Curtis-Johnson Ditchpasses the Blackfoot Farms well to apoint

ontheCurtisBranchapproximatelyYamilesouthofwheretheCurtis-Johnsonditchdivides. Atthat
point Blackfoot Farms will divert its well water out of the Curtis Blanch, for delivery to the new

place of use in the Northwest Ya of the Southwest % of Section 24, Township 5 North, Range 45

East, B'M. The Canal Company's transpod of said water rights will not establish any right or claim

in such flows, nor be allowed to deprive or interfere with the prior right and obligation of the Canal

Company to deliver water to its shareholders via the Curtis-Johnson Ditch.

2. Measuring Devices. Blackfoot Farms agrees to pay the cost of purchasing and

instailirig three water flow measuring devices for the use and benefit of the Canal Compa'y in
measuring and controlling the transport of water, including Blackfoot Farms' well water rights,

through the Curtis-Johnson Ditch and the Curtis Branch. One measuring d.evice shall be installed

in the Curtis-Johnson Ditch at a point west of Blackfoot Farms well, as near as practicable to sai{
well, but within 200 feet of the well. A second measuring device shail be installed in the Curtis
Branch, as near as practicable to and within 200 feet of the point at which the Curtis-Johnson Ditch
divides into the Johnson Branch and the Curtis Branch. A third measuring d.evice shall be installed

as near as practicable to the head of the lateral ditch adjoining the Curtis Branch and flowing due

west from its intersection with the Curtis Branch at a point approximateiy 400-600 feet south of
where the Curtis-Johnson Ditch divides into the Johnson Branch and the Curtis Branch. The exact

location, size and design ofthe measuring devices shall be approved by the Canal Company and shall

belong to the CanaI Company following installation.

3 - Water Master Services. The water master of the Canal Company shall have the sole

and exciusive authority and responsibility to measure and control the transport of Blackfoot Farms,

well water rights through the Canal Company,s ditches.

WATER TRANSPORT AGREEMENT_ 2



(a) Said water master shall keep such records as he deems sufficient of flre days

the well is operating and the quantity of water delivered pursuant to this Agreement during the

inigation season.

(b) Blackfoot Farms agrees to compensate the Canal Company Five Thousand

Dollars ($5,000.00) for the first year that the Canal Cornpany transports water pursuant to this

Agreernent. After the first inigation season , the parties shall establish by mutual agreement, the

amount to be paid by Blackfoot Farms to Canal Company for each additional season during which

the Canal Company agrees to transport water pursuant hereto.

. (c) The sum of Five Thousand Dollars ($5,000,00) for the first season's Water

Master services shall be paid by Blackfoot Farms to Canal Company upon ihe execution of this

agreement, receipt whereof is hereby acknowledged by Canal Company. Thereafter, the amount

agreed to for any subsequent season shall be paid by Blackfoot Farms to Canal Company on or

before the first day of May of the season for which such Water Master services will be provided by

Canal Company.

4. Easement and Access. Blackfoot Farms shall grant to the Canal Company all

easements and access necessary for the water master's access, for control, and observation of the

well and measuring devices and through with Blackfoot Farms' well water rights are transported and

diverted to insure the ploper measurement and delivery of water to Blackfoot Farms a'd the Canal

Company shareholders.

5. Indemnification. Blackfoot Farms agrees to indemnify and hold the Canal

Company harmless fi'om any and all claims arising out of the design, construction and installation

of the measuring devices and other facilities by Blackfoot Farms and the transport of Blackfoot

Farms' well water rights under this Agreement.

6. Blackfoot Farms Representative. Blackfoot Farms agroes to designate one person

to represent Blackfoot Farms in all dealings withthe Canal Company and to act as a liaison between

the parties.

7 . Additional Documents. The parties will execute such ad.ditional deeds, releases and

other documents and instruments as may be required to carry out the pupose and intent of the

foregoing Agreement.

WATER TRANSPORT AGREEMENT _3
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8. Cooperation. The parties will cooperate, conmunicate and act in good faith with

each other as may be reasonable and necessary in exercising their rights and performing their

responsibilities pursuant to this Agreement,

9. Default. Inthe event any party fails to perform any of the terms, conditions or

provisions of this agteement, and fails to cure such default within thirty (30) days of receipt of
written notice of default, the non-defaulting party may elect any one of the following remedies,

which are the sole and exclusive remedies available.

(a) to terminate this Agreernent; or
(b) to obtain specific performance of this Agreement.

10. Legal Fees. In the event legal action is undertaken to enforce this Agreement, the

prevaiiing party shall be entitled to recover reasonable attorney fees and costs.

11. Binding Effect. All of the terms, conditions and covenants ofthis Agreement shall

be binding upon the parties and shall inure to the benefit of all successors and assigns of the parties

hereto.

12. Assignment of this Agreement. This Agreement shall be assignabie byBlackfoot

Farms to the homeowner's association of Huntsman Springs upon completion of that development.

13. Modification or Revocation. This Agreement may be modified or revoked.. in

writing upon the mutual consent of all the parties hereto, or their successors in interest.

14. Dispute Resolution. Any substantial dispute between the parties shall be resolved

in accordance with the following provisions unless the dispute is one which is subject to a

requirement in an insurance policy in force between the Canal Company and its insurer that gives

such insurance company control over such issues:

(a) Mediation. The parties shall designate amediator and appear
before the rnediator and attempt to mediate a settrement of the
dispute.

(b) Arbitration. In the event the dispute between the parties
cannot be settled as a result of mediation as above described,
the dispute shall be arbitrated in accordance withthe uniform
Arbitration Act, Title 7, Chapter 9, Idaho Code. The parties
shall elect a mutually agreeable arbitrator and the dispute
shall be submitted to that arbitrator for decision. The
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arbitrator shall be authorized to enter a decision to resolve the
dispute that is binding on the parties. The arbitrator,s
decision shall be non-appealable.

Litigation. Litigation is allowed between the parlies only for
the purpose of enforcing a settlement agreement entered into
between the parties as a result of mediation, or an arbitrator's
decision resulting from arbitration.

(d) Injunctive Relief. Either party may request a Couft to issue
such temporary or interirn relief (including temporary
restraining orders and preliminary injunctions) as may be
appropriate, either before or after rnediation or arbitration is
commenced. The temporary or interim relief shall remain in
effect pending the outcome of the mediation or arbitration.
No such request shall be a waiver of the right to submit any
dispute to mediation or arbitration.

(e) Arbitration and Mediation costs. The parties hall share
equally in all expenses and costs and fees of the mediator and
a'bitrator. Each party shall be responsible for its own costs,
attorney fees and witness fees, if any. However, the arbitrator
may award reasonable attorney fees to the prevailing party.

(0 Choice of Law. This Agreement and the validity,
interpretation and performance thereof shall be governed by
and construed in accordance with the laws of the State of
Idaho.

15' Notices. All notices required to be given pursuant to this Agreement shall be served

upon the parties by certified mail, return receipt requested, at the following addresses:

Grand Teton Canal Company
PO Box 1099
Driggs, ID 83422

Blackfoot Farms, LLC
97 North Highway 33
Driggs,Id83422
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IN WITNESS WHEREOF, the parties have executed this Agreement effective on the date
recited above.

GRAND TETON CANAL COMPANY BLACKF'OOT F'ARMS, LLC

Bv: Lavell J By: Mike Stears, Managing Member

qr/^fu
/yi lorr" i-etham, S ecretary

G:\WPDATA\KWF\1040 GRAND TETON CANAL CO\WaterTransport Agreernent.wpd:cdv
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