
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 34.7426
IN THE NAME OF FIRST

PRELIMINARY ORDER VOIDING
APPLICATION FOR PERMIT

)
)
)

AL CORPO

This matter having come before the Idaho Department of Water Resources ("Department")
as a result of an application for permit to appropriate the public waters of the state of ldaho, the
Department finds, concludes, and orders as follows:

FINDINGS OF FACT

1. On January 3, 1983, First Continental Corporation ("First Continental") filed
Application for Permit No.34-7426 with the Department, seeking a permit to divert 0.52 cfs from
ground water for inigation and stockwater use. The proposed points of diversion and place of use
are located in Section 4, T06N, R25E. The application stated that First Continental owned the
property at the proposed point of diversion and place of use.

2. According to parcel ownership records from Custer County, First Continental no longer
owns the property at the proposed points of diversion or place of use.

3. On October 17,2079, the Department sent a letter to First Continental, to the address of
record for First Continental, asking the company to demonstrate an ongoing interest in the
application. The letter set a response deadline of November 12,2019. The letter was returned to
the Department and was marked as 'Not Deliverable as Addressed - Unable to Forward" by the
U.S. Post Office.

CONCLUSIONS OF LAW

1. Rule 35.04.a of the Department's Water Appropriation Rules (IDAPA 37.03.03)
requires an application to be amended whenever there are "substantial changes" to the information
listed on the original application. Stated differently, an applicant has an ongoing responsibility to
ensure the information contained in its application remains accurate and current throughout the life
span of the application, including contact and property ownership information.

2. In Application34-7426, First Continental claimed to own the property at the proposed
point of diversion and place of use. Ownership of or legal access to the proposed point of diversion
and place of use is a critical component of an application for permit. See Idaho Code $ 42-
203A(5)(c) and IDAPA 37.03.08.45.01.c.i. Any change to the ownership of or legal access to the
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proposed point of diversion and place of use qualifies as a "substantial change" and must be
reflected in an application amendment.

3. The Department has the authority to request documents or other information to clarifu
statements made in an application. See IDAPA 37.03.08.35.01.e. The Department's October I l,
2019 letter was an appropriate request for additional or corrected information.

4. First Continental's failure to respond to the October ll,20l9letter is grounds to void
the application. IDAPA 37.03.08.35.01.f. The evidence available to the Department at this time
indicates that First Continental no longer owns the property at the proposed points of diversion or
place of use. Because First Continental has not responded and cannot respond to the Department's
requests relating to Application34-7426, the application should be voided.

ORDER

IT IS HEREBY ORDERED that Application for Permit No.34-7426 in the name of First
Continental Corporation is VOIDED.

Dated thi, L{'1\ 
auy or Wl&ftih ,2020.

James Cefalo
Regional Manager
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EXPLANATOR.Y II{FORMATION TO ACCOMPANY A
PRELIMINARY ORDER

(To be used in connection rvith actions when a hearing was not held)

(R.equired by Rule of procedur efiA.O2)

The accompanying order or app
departnrent pursuant to section 61-5243,

roved documeni is a "FreNinrlnary Order,' issued by the
Idaho Code. Itcan rvill beco a final order without

tof

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen ( l4) days of the service date of this order. Note: the petition must be received by
the department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition wili be considered denied
by operation of law. See Section 67-5243t3) Idaho Coie.

EXCEPTIONS AND BRIEFS

within fottrteen (14) days after: (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary o.rder, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file briefs
in support of the party's position on any issue in the pioceeding Wrth the Director. Otherwise, this
preliminary order will become a final order of the agency.

REOTJEST FOR HEARING

unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been afforded an opportunity for a hearing on
the matter may reqluest a hearing pursuant to section 42-l70LA(3), Idahoiode. A written petition
contesting the action of the Director and requesting a hearing shall be filed within fifteen 1is; oays
after receipt ofthe denial or conditional approval.

ORAL ARGUMENT

If the Director Srants a petition to review the preliminary order, the Director shall allow allparties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a finai order. tr orat arguments are to be
heard, the Director will within a reasonable time period iotify each party of the pllce, date and hourfor the argument of the case. Unless the Directoiorders otherwise, att orat urgr,rn.nt. will be heard
in Boise, Idaho.

hg.low:
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gERTTFICATE {]F SEr{, r- ruij

All exceptions, briefs, reqllesis for oral argunlent and any other. matters filed with theDirectol in connection with the preliminary ordei shall be ,.ru"d on all other parties to theproceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of procedrrre
3U2 and 303).

FINAL ORDEB

llhe Director will iisue a final order within fifty-six (56) days of receipt otthewLirten briefs.oral argunient or response to briefs, whichever is later, unless waived by the parties or for good causeshown' The Dil'ector rtr?ry remand the nratter for further evidentiary hearings if firrther fact*aldevelopment of the record is necessary before issiiing a final ord".. The a.fort**nt will serve acopy of the finai order on all partics of rccord,

Section 67-5246(5), Idaho Code, provides as follows:

Unlcss a diffeLurrt t]ate is stateci in a finai order, the order rs ettectivc fburteen (14)
days after its service date if a party has not filed a petition for reconsideration. If a
party has filed a petition fbr reconsideration with the agency head, the iinal order
becomes effective when:

/a)
(b)

The petition for reconsideration is disposed of; or
The petition is deemed denied because the agency head did
not dispose of the petirion within rwenty_one (21)-days.

A OF TO

A hearing was held,
The final agency action was taken,
The party seeking review of the order resides, or
The real property or personal property that was the subject of the agency action is
Iocated.

T

Pnrsuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomesfinal, any party aggrievccl by [he final order or orders previously issuedln this case may appeal thefinal.ordel'aild all previously issued orders in this case to district court by filing a petition in thedistrict court of the county in which:

l.
ii.
iii
iv

The appeal mustbe filed within twenty-eight (28) days of this preliminary orderbecoming final. Seesection 67-5273, idaho code- The filing of an aipeal to disrrict court does not itself stay theeffectiveness or enforcement of the order under app"at.
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CERTIFICATE OF MAILING

I hereby certifu that on the Ll# day of ff\zrt,\n 2020,I mailed a true and
correct copy of the foregoing PRELIMINARY ORDER VOIDING APPLICATION FOR
PERMIT, with the United States Postal Service, postage prepaid and properly addressed to the
person(s) listed below:

RE: APPLICATION FOR PERMIT NO.34-7426

First Continental Corporation
PO Box 31775
Billings, MT. 59107

k
Christina Henman
Administrative Assistant
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