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SOUTH VALLEY GROUND WATER DISTRICT
C/O KRISTY MOLYNEUX

10407 HIGHWAY 75

BELLEVUE ID 83313-5103

RE: Application for Permit to Appropriate Trust Water — No. 37-23018

Dear Applicant:

The Department of Water Resources (“Department”) has received your application for permit to
appropriate water and has accepted it for filing. Your application has been assigned the
identification number referenced in the subject line of this letter. Please refer to that number in all
future correspondence regarding this application.

Your application proposes to appropriate Trust Water as described in this letter. The special
nature of the trust affects how the Department will process your application as well as some
aspects of the water right that may result. The purpose of this letter is to inform you of three items
specific to applications proposing to appropriate Trust Water:

1. Your application will be subject to additional evaluation compared to applications that do not
propose the use of Trust Water. This may require you to submit additional information and to
demonstrate that your application meets the statutory evaluation criteria for appropriating
Trust Water.

2. If a water right is issued to you, it could be subject to curtailment to satisfy senior minimum
stream flow water rights on the Snake River at the Murphy Gage.

3. If a water right is issued to you, it will be subject to a periodic term review that may impact
the future use of the right.

To understand better these three items and why they apply to your application, it helps to
understand what Trust Water is and how it came about.

Trust Water arose from the 1984 Swan Falls Settlement between Idaho Power Company (“IPC”)
and the State of Idaho (“State”)." Prior to the Swan Falls Settlement, the Idaho Supreme Court
determined IPC held water rights for use at Swan Falls Dam that exceeded the entire flow of the
Snake River at times. This limited future upstream development of water resources in the Snake
River Basin. The Swan Falls Settlement resulted in changes to Idaho Law? and to IPC’s water
rights. As a result of the Swan Falls Settlement and subsequent legislation and court decrees,

' For more information, including a more complete description of the Swan Falls Settlement and
resulting legislation, please see the Department's web page: https://idwr.idaho.gov/legal-
actions/settlements/swan-falls/.
2 Although several sections of the Idaho Code were affected, the addition of Sections 42-203B
and 42-203C, Idaho Code are the changes most relevant to this discussion.




IPC’s hydropower water rights in excess of the minimum flows at Murphy Gage are held in trust
by the State. This change allows future development using water that would have previously been
delivered to satisfy IPC water rights at Swan Falls Dam and, therefore, would have been
unavailable for upstream appropriation. The purpose of this trust is defined in Idaho Code § 42-
203B as follows:

The purposes of the trust established by ... this section are to assure an adequate
supply of water for all future beneficial uses and to clarify and protect the right of a
user of water for power purposes ... to continue using the water pending approval
of depletionary future beneficial uses.

Your application proposes a use of water that could deplete the rights placed in trust, so the State,
through the Department must evaluate your proposal under the laws and rules that came after
the Swan Falls Settlement.® In addition to the usual statutory process and evaluation criteria, the
Department must also evaluate whether your application will deplete Trust Water and, if so,
whether your depletion of Trust Water is in the public interest.

In addition, the availability of Trust Water and the public’s interest in the use of Trust Water could
change over time. The Department will periodically review rights to use Trust Water to determine
if Trust Water remains available for use and if the continued use of Trust Water is in the public
interest. The periodic review will occur for any right that issues from your application. A future
review by the Department could terminate or limit your ability to use the right in the future.

An important aspect of the Swan Falls Settlement is that the State agreed to protect the minimum
stream flows in the Snake River at the Murphy Gage. Should the flows at the Murphy Gage fall
below these minimums, the water rights that use Trust Water could be curtailed to restore flow to
meet those minimums.

The Department will hold your application for 14 days to allow you time to contact us if you have
further questions on this topic or if you choose to withdraw your application. If the Department
does not hear from you within 14 days, the Department will process your application and prepare
it for publication. If you choose to withdraw your application before it is submitted for pubiication,
you will receive a full refund of your filing fee. Refunds are not available if an application is
withdrawn after advertising.

Please contact this office if you have questions regarding this matter.
Sincerely,

Jim Bitzenburg
Senior Water Resource Agent

Enclosure: Withdrawal of Application form

CC: Albert Barker, Barker, Rosholt, & Simpson; Jonas Reagan, Barker, Rosholt, & Simpson

3 See Sections 42-203C and the Department's Water Appropriation Rules (IDAPA 37.03.08).



