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The parties to the above-entitled contested case hereby stipulate to the following facts

water Right No. 35-7667 (hereinafter, simply "35-7667") was originally developed
through the water right permitting process currently described in Chapter 2 of Title 42 of
the Idaho Code.

35-7667, as currently described on the records of the Idaho Department of Water
Resources ("IDWR" or "Depaftment"), is appurtenant to certain property described as the
south half of the southeast quarter of the northwest quarter (Sl/2SEl/4NWl/4) and the
south half of the south half of the northeast quarter (Sl/2S1/2NF.ll4) of Section 20,
Township 6 South, Range 31 East, Boise Meridian.

According to conversations with Aberdeen-springfield Canal company ("ASCC") and
records from ASCC, the below stock certificate for 60 shares was issued to Vern Duffin
on April 24, 1970, which describes the same property as the current place of use for 35-
7667:
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4 According to ASCC, the above 60-share certificate was cancelled on October 20, 1987,
but a new certifioate for 60 shares were reissued to Vern Duffin immediately thereafter.
It is not clear why this was done, but the reissued certificate was for the same number of
shares (60) for the same place of use and it remained owned by Vern Duffin until April
24,2002 when ownership was transferred to Richard and Iris Schelske on that date. A
certificate for the same 60 shares for the same place of use was then transferred to the
current owners of the 60-share stock certificate, Jeffrey and Chana Duffin, on December
31,2011.

On February 2, 7977, an application for water right permit (which was assigned the
identification number of 35-7667) was submitted to the Department by Vern Duffin.
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6. The application sought a permit to develop L2 cfs of ground water for irrigation purposes
from a well to be drilled in the SWNE of Section 20, Township 6 South, Range 3l East in
Bingham County. At item 8.b of the application document, the application identified the
proposed place of use as 60 acres, with 20 acres each located in the SWNE, SENE, and
SENW of Section 20, Township 6 South, Range 3 I East:
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Under Item 8.c of the application, which requests a listing of "any other water rights used
for the same purposes as describe above, the application contains the word "none":
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8 The map contained in the application depicted the following proposed place of use and
proposed well location:
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A permit was issued for 35-7667. The approval notice for the permit (contained in the
application document) indicated that proof of beneficial use was due on or before April 1 ,

I 980.

On January 31, 1980, the Department sent a proof due notice to the permit holder.

On Novemher 2, 1980, the Department sent a lapse notice to the permit holder.

On June 11,1992, Vern Duffin submitted a completed Proof of Beneficial Use form to
the Department. As described in the Order of Reinstatement associated with 35-7 667:
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5. Section 42-2L8a.2., Idaho Codc, authorizcg thc
Departnent to reinetate B lapssd pemit, with the priority date
advanced to the date that proof of beneflcl"al uEe traa received,
u;ron submittal of cvl.dence clearly eatablishing thc cxtsnt of
banaflclal ua. prior to the proof due datt and a rhowing ef
reasonable cause uhy the proof was subuitted late.

6. lt.he permlt hoLder hae aubnltted evldencs to confLru
that water has been put to beneficial use prior to the proof due
date. Evidence Includaa a copy of a blll from the punp coilpany,
prollng instaLlatlon of thr pump and motor, dated f'ebruary 7. t974.
Erridence al-eo lnclude an affidavlt fron th€ €x€cutive dfrector of
the County Ascs offlce verifylng that thls trtct of land hag been
lrrlgated gince 1940.

7, fbe pernlt holderg attorney stated, In a telephone
convsreation uith Jin Johnson of thls departm€nt, that he thought
that he had filed all nececsary papers and that he lrad a valid
water right.

Based on this evidence, the permit for 35-7667 was reinstated and the priority date was
advanced to the date proof of beneficial use was received by the Department (June 1 l,
1992).

The field exam for 35-7667 was performed on August2l, 1996. The overlap review of
other water rights contained on the field exam form indicated that there were no other
water rights associated with the place of use:
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However, Field Exam Notes found in the same 35-7667 backfile form noted the presencc
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t6 The field exam for 35-7667 documented the actual development of 55 acres of irrigation,
rather than 60 acres originally described on the permit application for 35-7667. A map
from the field exam depicted the developed 55 acres and the developed well location as
follows:
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t7 A photograph from the field exam depicted the well and pump developed and installed by
Vern Duffin:
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l8 The inigation system documented on the property at the time of the field exam was
described as f,ollows:
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19. The field exam did not describe an existing surface water irrigation diversion system

Based on the information from the field exam, 35-7667 was licensed on December 24,
2001, as evidenced by this license document:
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2l Based on the Notice of Change In lhater Right Ownership submitted to the Department,
Richard and Iris Schelske obtained title to 35-7667 on March 13,2002.

22. On December 22,2011, Jeffrey and Chana Duffin obtained title to 35-7667

On August 7,2015, the Department issued a transfer approval (80188) which split off a
1.1-acre portion of 35-7667, with said 1.1-acre portion identified as Water RightNo.35-
14428. Because of this water right split, 35-7667 is now described as authorizing the
diversion of 1.08 cfs for the irrigation of 53.9 acres:

In 2017, Jeffrey and Chana Duffin converted the place of use for 35-7667 from being
inigated solely with ground water to being exclusively irrigated with surface water
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allocated to the 60 ASCC shares described herein. To divert surface water allocated to
the 60 ASCC shares, Duffin moved and continues to use the same pump for the surface
water system that he previously used to divert ground water at the well location.

The ground water system and surface water system on the Duffin property have never
been interconnected such that ground water and surface water have never been used
simultaneously to irrigate the Duffin property.

Power usage information from the Department's WMIS system confirms the conversion
from ground water use to surface water use in 2017 asit contains the following ground
water diversion information associated with the Duffin well:
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Waler Me&surement lnformntion System Page 2 of5
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According to ASCC, water allocated to Duffin's 60 ASCC shares is initially delivered
through ASCC's N Lateral and then into the Hege Drain. The below map identifies the
location of the place of use for 35-7667, the Hege Drain, and the location of the surface
water pump:
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35-7667 was leased into the Idaho Water Supply Bank for a term of January 1,2017
through December 31,2017 .

On April 2,2019, Jeffrey and Chana Duffin submitted an application for transfer which is
now identified as Transfer No. 83160 ("83160") to the Department seeking to change the
place of use and point of diversion for 35-7667. The transfer application notes that the
current place of use for 35-7667 is irrigated with ASCC shares.

83160 was protested by the Surface Water Coalition, with an initial basis for protest
being that 35-7667 was originally developed as a supplemental ground water right for use
on the property associated with ASCC shares.

The following issues are to be considered in conjunction with a water right transfer
application filed pursuant to Idaho Code g 42-222:

SURFACE WATFR ruI'P LOCATION

3l
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Appf ications for transfer are filed for the purpose of changing a point of diversion,
purpose of use, period of use or nature of use of all or part of a licensed, decreed or
statutory water right. Section 42-222,ldaho Code, identifies the following potential
issues that the department can consider in connection with an application for transfer:

1. Will the proposed transfer reduce the quantity of water under existing
Water Rights?

2. Will the proposed transfer constitute an enlargemenl in use of the original right?
3. Will the proposed transfer be contrary to the con$ervation of water resources

within the State of ldaho?

4. Will the proposed transfer conflict with the local public interest, where local
public interest is defined as interests that the people in the area directly affected
by a proposed water use and its potential effects on the public water source?

5. Will the proposed transfer adversely affect the locai economy of the walershed
or local area within which the source of water for the proposed use
originates, in the case where the place of use is outside
of the walershed or local area where the source of water originates?

6. lf the proposed transfer is for a municipal use, is it necessary to provide
reasonably anticipated future needs for a rnunicipal service area and is the
planning horizon consistent with Sections 42-222 and 42-ZA2E, ldaho Code?

7 " Will the proposed transfer change the nature of use frsm an agricullural
use, and would such a change significantfy affecl the agricultural base of the
local area?

32 The parties agree that the issues in this contested case for 83160 concern the
supplemental/primary ground water issue. As this issue relates to the issue categories in
paragraph 31, they are:

32.1 (lttro.2 above): Does the proposed transfer constitute an enlargement of the
original right? More specifically, is 35-7667 a supplemental ground water right
or otherwise limited in its exercise and cannot be used as a primary ground water
right at the new proposed place ofuse?

32.2 (No. 3 above): Is the proposed transfer contrary to the conservation of water
resources within the State of Idaho?

33.3 (No. 4 above): Will the proposed transfer conflict with the local public
interest? What is the potential effect of the proposed water use on the public
water source?

Because these remaining issues are legal issues, the parties have agreed to forego a
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formal hearing on this matter to establish facts and instead stipulate to the facts contained
herein in order submit briefs on the legal issues. The parties stipulate that other than the
issues described in paragraph 32, the other issues described in paragraph 3l under
subparts (l), (5), (6), and (7) are not at issue in this contested case.

JgpnRpy DUFFIN AND CHANA Duprm

{fu*-1L t.
By: Robert L. Harris, of the firm Holden, Kidwell,
Hahn, & Crapo, P.L.L.C.
Attorneysfor Jffiey and Chana Duffin

A&B InntcATIoN DrsrRIC't, BuRr-pv lRRrcarroru
DISTRICT, MIr-NpR InRIcarIoN DISTnICT, Nonrg
Stop CRNar- CoupaNy, AND Twm Falls CANAL
CorupaNy

By: Jonas Reagan, of the firm Barker, Rosholt &
Simpson, LLP
Attorneys for A&B Irrigation District, Burley
Irrigation District, Twin Falls Canal Company,
North Side Canal Company, and Milner lrcigation
District

MtNroora lRrucarroN DtsrRtcr

By: W. Kent Fletcher, of the firm Fletcher Law
Office
Attorneys for Minidoka lruigation District
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formal hearing on this matter to establish facts and instead stipulate to the facts contained
herein in order submit briefs on the legal issues. The parties stipulate that other than the
issues described in paragraph 32, the other issues described in paragraph 3l under
subparts (1), (5), (6), and (7) are not at issue in this contested case.

JBrnRey Durrnv AND CHANA Durrru

By: Robert L. Harris, of the firm Holden, Kidwell,
Hahn, &Crapo,P.L,L.C.
Attorneys for Jeffrey and Chana Dt#in

A&B InnrclrroN DrsrRICT, BURLEy IRRIcATToN
Drsrrucr, MTLNeR lRRrcnrroN DlstRrcr, Nonrn
Sne CeNar, ConapRNy, AND TwrN Far,ls CaNer-
CoupnNy

onas firm Barker, Rosholt &
Simpson,
Attorneys for A&B lrcigation District, Burley
Irrigation District, Twin Falls Canal Company,
North Side Canal Company, and Milner lruigation
District

Mmroore IRrucRrroN DrsrRrcr

the firm Law

Attorneys for Minidokn Inigation District
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