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Attorneyt far the State of ldaho

BEFORE THE IDAHO DEPARTMENT OF'WATER RESOTIRCES

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 1.7128 IN THE NAME
OF TDAHO POIVER COMFANY

Fee: Exempt

The State of Idaho ("State"), by and through its attorneys of recorcl, and pursuant to Rules

350-353 of the Idaho Departrnent of Water Resources' Rules of Procedure, hereby submits this

petition to intervene in the prnceedings inthe above-captioned matter'. The State has a direct and

substantial interest in the subject mfltter of these proceedings because the State is a pa*y to the

'Trlez Perce Agreement" of 2004, and this proceeding has raised a question of subordination that

is materially related to the flow augmentation crrmponent of the Nez Perce Agreement. The

State's interests axe not adequately represented by any of the existing pafties, anrl granting this

petition would not broaden the issues or delay this proceeding. Moreover there is good oause for

the delay in the filing of this petition because the protest perioil closed approximately seven

years before the Nez Perce Agreement was finalizetl, and the Stste clid not become aware until
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reoently that pnrcessing of this application had resumed, after it had been pending for

approximately twelve yeaxs. These points aro discussed in detail below,

BACKGROUNIT

Idaho Power Conrpany (*IPC") filecl application no. 1-7129 ("Application") along with

several S'RBA claims on October 23, 1996.1 All of these filings sought notural flow water rights

for powet puryose$ at Amedcan Falls Dam,2 Protests to the Application were filed in I gg7, but

appalently no other action was taken ou the Application until last year, when the Department

issued a notice of a pre-hearing conforence . The Stnte was not a protestant ancl therefore did not

receive the notice

The State had been a p&fiy, however, to the subcases fbr the SRBA claims IPC frled

along with the Application, and participated in the litigation and negotiations that ultimately

resolved IPC's claims and the objections to them, "fhe parties to these subcases, including the

State, filed SF-5s in 2010 t}at ted to issu(rnce of partial deuees in IFC's name for several naturfll

flow water rights at American Falls.3 The SF-5s and partial decrees included a subordination

condition that effectively subordinated IPC's water rights to all junior ancl future water rights,

including woter rights for power puposes.

I Letter Accompanying Applioation (Oct. 23, 1996). This letter is among the documents fbr
water right no, 1-7128 on the Department's website.
qttB.iilitl.ut;iriqkr.s-o-vJapp.glxtle-+::qhlt*slql-e,*l)qp$,F.tp3.,Sllsir,r:J*.$pqw-n#ffiJieL&Sgtit$uftix

-r'

2 IPC also filed separate clnilus for storage rights for power puryoses at Arnerican Falls Dam.

3 Waterrightnos. l-2017,1-2045, t-10382, 1-10383, l-10531, and I-10532. Waterright 1-
10384 was decreed disallowed, also pursuant to an SF-5. IPC's storage olaims were resolved
separately,
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The "Mediatot'$ Tettn Sheet.," which came to be known as the "Nez Perce Agreement,"

was finalized in 2004,4 trnd the State was akey participant in the negotiations that lecl to the

agleement. Among other things. the Nez Perce Agreenrent states that in some circumstances,

"Palisades Reservoit powerhead water may be usecl by the Unitetl States to attain 427,000 acre-

feet for flow nugmeutotion." Mediator's Term Sheet at Z0 (Art. III, t[C.T.a.).s

The United States holds apeimit for'*power storage fuowerhead)" and "power from

stotage" at Palisades Reservoir. See Permit 1-10401 ("Falisades Powerhead Permif'). The

Palisades Powerheacl Permit incurles a condition stating as follows: "Powerhead wflter in

Palisades Reservoir may be usecl for power generation so long as the water may also be required

for flow augruentation urder the Nez Perce Settlement Agreement known as the 'Mediator's

Term Sheet' of April 2Q,2004 and under the terrns thereof." /d at Condition 7. The priortty

date of the Palisades Fowerhead Permit is June 6, 2002. Thus, the Applicatiorr, if approvecl, will

be senior to the Palisades Powerhead Pernrit.

Earlier this year, and apparently at the request of the parties to this proceeding, the

Depar"truent prepared a draft fonn of permit for the Applioation. The draft permit includerl n

munber of standnrd conditions, including a condition that subordinated the permit to all junior

zurd funue water rights "other than hydropower" water rights. 'Ihus, if approved with the

subordination condition in the draftpermit, the Application would not be subordinated to the

Palisades Fowerhead Permit, and potentially could be used to seek curtailnrerrt of the Palisades.

a 
L{tpslddwr.iclaho.gov/files/iwyhi?004/2004042!-}.[eja^:P--,1_c--g:Aelpgpr@L-Mediators-Term-

.qlwf+d{.

5 Id. TheNez Perce Agreement also contains severnl other reference$ to "powerheatl" space in
fecleral reservoirs
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Powelhead Permit. Such curtailnrent could impair or interfere with etTorts to meet the flow

angrnentation objectives ofthe Nez Perce Agreement.

l-hese matters were brought to the Stato's attention earlier this year, and the State has

discussed these matters with several parties to this proceeding. Based on these discussions, the

State understands there to be genetal agreenrent &mong the parties that the Application shoukl be

subordinated to "subsequent upstream beneficial depletionary uses," Idaho Cocle $ 42-2038(6),

and also cQnditioned so as to avoid the potential for impairing or interfertng with effor1s to meet

the flow augmentation objeotives of the Noz Perce Agreement. The State also understanrls there

to be disagreement, howevet, as to how to achieve this objective, inolucling potentially

significarrt disagrternent over the specific language of a suborclination condition.

4RGUMENT

L lutervention$tandards

Rule 350 of the Department's Rules of Procedure authorizes petitions to intervene in

proceedings before the Department. IDAIA 37.01.01.350. A petition to intervene must state

"the direct and substantial interest ofthe potential intervenor in the proceeding," and if

alfirmative relief is sought, "must stnte the relief sought and the basis for granting it," IDAPA

37'01.01.351. ApetitiontointervenethatisnotfiledwithinthetimelimitprascribedbyRule

352 "must state a substantial reason for the delay." IDAPA 3?.01.01.352. The decision of

whether to grant such a petition to intervene is committed to the discretion of the presiding

officer, IDAFA 37.01,01.352-353. In considering a petition to intervene, the presicling officer

tnay consider whether granting the petition would prejudice the existing pafiies, delay the

proceedings ot unduly broaden the issues, and whether the petitioner's interest is aclequately

represented by the existing parties. /d.
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2, The Strte has u Direct nnd Subst4Ftir_l Lnterest in this Pr nq,

The State wa$ a key participant in the lengthy and complex negotiafions regatding the

Nez Perce Tribes' many water right claims in the SRBA. These negotiations culminated in the

Nez Perce Agreement of 2004, which wns 0n amicable settlement of all the Tribe's SRBA

claims. Flow augmentation was an irnportant issue inthe settlement negotiations, and flow

augmentation is o significant component of the Nez Perce Agreement.6

The Nez Perce Agreement oontemplate,c that, in some citcumstances, flow augmentation

water will be provided from powerhead space in federal reservoirs. Mediatat's Term S/reer at

19-20, 22. T}ire agreement specifically contemplates that, when certain conditions arn met, water

will be released from powerhead spnce in Falisades Reservoir for flowaugmentation. Id. at20,

The Palisades Powerhead Fermit provides the authorization necessary under ldaho law for flow

augurentation releases from Palisades Resewoir ptrwerhead space as contemplated by the Nez

Perce Agreement, S'ee Permit 0l-I04AI (Condition 7).

If not subordirrated to the Palisades Powerhead Permit, water right 1-7128 will have the

potential to impair or inteffere with efforts to meet the flow augmentation objectives of the Nez

Perce Agreement. The Application was filed with the Depflftnent on Or;tober 23, 1996, and flre

rcsulting pemnit will presurrrably will have that same priority date, which is senior to the

Palisades Powerhead Permit. If the permit f'or water right I-7I28 is not subordinated to the

Palisades Powerhead Permit, therefore, wflter dght 1'7128 could potenhally be u$ed as a basis

6 https://iclwr*!slahq.gpylfils,$liw.rh/eCI"0"#-?.p--Q"-4j_5-ll:Nez-P$rc$-A l ease,pdfi
Irttps:#idwr.idalro.gov/files1_iwrb/?004/200.41b1.?0--Nsz:Eersc'A$qErLent-Mediators-Term-

$hqqlpdf; https:l/i.twr.iaano,gov $ez-Perce-Agreement-
Summnrtr.pdf; https;i/idttt.i-debs.govlflle$/irryrb/2Q04/J0CI$.0-5,[5;}Is,7-rPerop-4sreement-ltes-tt

ff-hppt.pdf.
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for curtailing the Palisades Powerhead Permit. In some circumstance.s, this could irnpair or

interfere with efforts to nreet the flow flugmentation objectives of the Nee Perce Agreement.

The State, as a party to the Nez Perce Agreement, has a direct and substantial interest in

eusurirrg that water right l-7128 does not impair or interfbre with efforts to meet the flow

augmentation objectives of the Nez Perce Agreemeirt. The standard subordination condition in

the draft permit prepared by the Department is not sufficient for this purpose, howsvero because

the standard subordination condition would not subordihote water right 1-7128 to the Palisades

Powerhead Permit. The State theretbre has a r{irect and substantial interest in opposing the

standard subordination conclition to the extent it woulcl not suborclinate water right l-7128 trl the

Palisades Powerhead Permit, and should be allowed to interuene for this purpose.

Moreover, while it appears that the existing parties to this proceeding nray already have

agreed in principle that w.tter right l-7128 should not be allowed to impair or interfere with the

Palisadss Powerhead Permit, it also appears that they have not been able to agree to the specific

subordination langunge. It is possible that one or more of the existing parties wll seek to resolve

this disagreement by proposing a settlement or corrdition that interprets or applies the Nez Peroe

Agreement

The State, as a party to the Nez Perce Agrecment, has a direot and substantial interest in

any attempt to interpret or apply the Nez Perce Agreement, While the State does not seek to put

the Nee Perce Agreement at issue in this proceeding and does not presently anticipate that any of

the existing padies will rltl so, the ,-State should be allowecl to intervene so the State will be able

to respond in the event one or more of the existing parties subn;rits a settlement proposal or

argument that irrvolves an interpretation or applioation of the Nee Perce Agreement, Any

question of the interpretation or application of the Nez Perce Agreement should not be

STATE oF ll)At{o?s FETrrroN ro lurn*vExn - d
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addre ssed, even for the limited pilrpose of oonditioning water right I -7128,7 without providing

rln ol.rFoftunrty for the $tate to participate.

3. The Stnte reeks (t 
A ffirm afive Relief-t'

The State seeks "affirmative relief," IDAPA 37.01,01,351, orrly in that tlre State requests

that the pennit for water right l-7128 be conditioned so that in addition to effectively if not

expressly subordinating the permit to "srrbsequent upstream beneficial depletionnry uses,'? Idaho

Llocle $ 42-2038(6), that it is also effectively if not expressly subordinated to the Falisades

Powerhead Permit using language that does not have the effect of ref"erencing, interpreting, or

applying the Nez Perce Agreement, The State does not favor or support any partioular lnnguage

for this purpose. It is the State 's understanding, rather', that the existing parde,s (and perhaps the

Deparlnrent) are considsxing several different proposals that would expressly or implicitly

snbordinate water right l-7I28 to the Palisades Powerhead Permit without referencing,

interpreting, or applying the Nez Perce Agreement. Arry suoh proptrsal would be acceptable to

the State,

4, Grnnting this Petition would not expnnd the issues 0r caulce Frsludlte or delav.

Oranting this petition would not prejudice the existing pafties, unduly broaden the issues,

0r c&use delay for the reasons discussed above. The question of subordinating water right 1-

7128ta the Palisades Powerheacl Permit is already an i$sue in this proceeding. Further, it

apFeff$ that the existing Fafiies agree in principle that water right 1-7128 should be subordinated

to the Palisades Fowerhend Petmit, even if they have not reached agreement as to the specific

language of a subordination condition. Moreover, the State will not object to a settlement that

t Aoy condition in water right 1-?128 that expressly or implicitly interprets the Nez Perce
Agreement woulcl likely be cited or relied upon in any futtue proceeding where the Nez Perce

Agreement is at issue,

STATE OIT II'AHOIS PETITION TO II'IT'NRVTUU . 7
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subordinates water right 1-7128 to subsequent npstream heneficinl depletiorrary uses, and also to

the Palisades Powerhead Fermit, without referencing, interpreting, or npplying the Nee Perce

Agreement. If no settlement is reached ilrd this nratter proceeds to hearing, the State's

ptrticipation will be limited to two issues: (1) subordination of water right l-7128 to subsequent

upstrenm beneficia.l depletionary uses arrd also to the Palisades Powelhead Permit; nnd (2) any

question of the interpretation or application of the Nez Perce Agreeruent.

Further, the State's interest is not adequately represented by the existing parties because

the Nee Perce Agreement was an amicable settleurent of disputed water right clairns that was

negotiated by and for a number of different parties having different interests. 'l-he State's direct

and substantial interest in the Nez Ferce Agreement, B$ one 0f the key parties to the negotiations

and the agreernent itself, is unique and distinguishable from whatever interests the existing

parties may have in the Nez Perce Agrroment.

The fact that the existing parties appear to flgree in plinoiple that water right 1-7128

should be suborclinated to the Palisade,s Fowerheacl Permit does not mean the State's interest is

adequntely represented. Presumably the Stnte's active participation will be minimal so long as

the existing parties continue to agree that water right l-7128 should be subotdinated to the

Falisades Fowerhead Permit, and are able to reaoh a subordination settlement that does not

reference, interpret, or apply the Nez Perce Agreemerrt. However, unless and urtil such a

settlement is reached it cannot be assumed that any existing pafty edequately represents the

State's direct and substantial interest in this proceeding.

5. $ubstltntinl rerton nnd good rausglgr the delav in filins this Petition.

There is substantial reason and good cause for the State's delay in filing a petition to

intervene in this proceeding. The time period for filing protests to the Application closed scven

Srarr or lu,r,nors Pntutottro lurrnvurr- 8
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yenrs before the Nee Ferce Agreement was finalized. The State conld not have anticipated the

need to file an objection to the Application in order to ensure that it could not irnpair or interfere

with the flow augmentation objeotives of the Nee Perce Agreement.s

Moreover, it appears to no action was taken on the Application for approximately twelve

years after it was liled, and when the Department resumed processing the Application in 2019,

the State did not receive notice of the resumod proceedings. After the Stnte was informally

notified of the resumed proceedings earlier this yeal by one of the existing parties, the State

diligenfly investigated the nratter, and discussed the status ofthe application and the potential

issues with some of the existing parties.

These circumstances demonstrate that there is substantial reason for the delay in the filing

of this petition. These circunrstances also provide good cawe for excusing the delay in filing.

IDAPA 37.0 1.01 .3 52-353.

CONCLUSION

The State has a direct antl substantial interest in this proceeding that is not adequately

represented by the existing parties, and granting the petition will not prejudice the parties, delay

the proceeding, or unduly expand the issues, There is substantial reason and good cause for the

I While the application for the Palisades Powerhead Penrrit was filed two years before the Nez
Perce Agreement was finalized, the original applioation did not refet t0 "powerhead" 0r "flow
augmentation.'o The only purposos of use identified were powff storagg power from storage,
iuigation storage, and iruigation from storage. The incidental "fish and wildlife" benefits
identilied were only those "at the reservoir" itself, It appears that only in mid-2005, that is, the
yeal nfter the Nez Perce Agreemetil was finelized, was the application amended to recognize that
powerhead water sould he released for flow augmentation purposes prusuant to the Nez Perce
Agreenrent. See lVithdrawal of Protest, Application LIA4|I (Jun. 7,2005) (This document is in
the Depatment's online docket for water right l-10401.)
(htttrs://idwr.idalro.gov/apps[,lxt$earc,hlRgl+IsLlDq-cs.asp?Bafln;,1&fi.esufin.c,s:lq{gl*ffpJli$Jffi

)i=J.
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delay in the filing of this petition. The State therefore respectfully reque$ts that this petition be

granted so that the State oan partioipate as a party to this proceeding.

RESPECTFULLV SUBMITTED this 22nd day of May,2020.

LAWRENCE G. WASDEN
Attorney Genetal

DARRELL G. EARLY
Depury Attorney General

Chief, Natural Resources Division

/si Michnel C. Orr

MICHAEL C. ORx.
Depuf Attorney General
Natural Resourses Division
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 22nd day of May 2020, I caused the foregoiugstate of
Idaha's Pefiion to Intenene to be filed with the Idaho Department of Water Resources, and true
and correct oopies to he seryed on the following parties, by the methods indicated;

James Cefalo
Idaho Department of Water Resources
Eastem Regioml Office
900 N. Skyline Dr., Ste. A
Idaho Falls, ID 83402-1718

E U.S. Mail, Postage Prepaid
tr Hand Delivery
tr Federal Express
E Facsimile: 208-525 -7117
E E-Mail:

i.il,$es. cefbl)(p,idwr. idnho. gov

John K. Simpqrtn
Barker Rosholt & Sinrpson LLP
P.O. Box 2139
Boise,ID 83701-2i39

El U.S. Mail, Postage Prepnid
tr Hand Delivery
E FederalExpress
El E-M ai I : j ks(FJi clatrqw_+Isls.,so,,m,

T.J. Budge
Racine OlsonNye & Budge
P.O. Box 1391

Pocatello, ID 83204-1391

E U.S. Mail, Postage Prepaid
fl Hand Delivery
D Federal Express
E E-Mail; tj (4}:aci neolson"'p$m

Jeny Rigby
Rigby Andrus & Rigby
P.O. Box ?50
Rexburg, ID 83440-0250

tr U.S, Mail. Postage Prepaid
tr Hnnd Delivery
I FederalExpress
E E-Mail: irisbv(dlkcxJaw.conr

Robcrt L. Harris
Holden, Kidwell, Hahn & Crapo
P,O, Box 50I30
Idaho Fulls, ID 83405-0130

tr U.S, Mail, Postage Prepaid
tr Hnnd Delivery
tr Federal Express
E E-Mail : flrarlis@holdenlegal corn

Nic Nelson
Idaho Rivers United
P.O, Eox 533

Boise,ID 83701

tr U.S, Mail, Postage Prepaid
tr Hand Delivery
E Federnl Express
tr E-Mail: rJipfldidahorivers.org
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Idaho Power Company
P.O. Box 70

Boise,ID 83702

EI U.S. Mail, Postage Frepaid
tr Hand Delivery
E Federal Express
tr &Mail:
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/s/ Mithoel C. Orr

Michael C. Oru
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