
IDAHO DEPARTMENT OF WATER RESOURCES
Proof Report

Water Application 45-7 581

6t25t2020

Owner Tvpe
Current Owner

Name and Address
BRUCE B TURNER
1046 W SHERINGTON DR
EAGLE, ID 83616
(208) 938-0001

Status: Denied

Source

Beneficial Use

Source and Point(s) of Diversion

Place Of Use

Conditions of Approval:

Comments:

Dates and Other lnformation
Application Denied Date: 6/1 111991
Number of Protests: 0
Water District Number: TBD
Application Type: New Appropriation
Mitigation Plan: False

Gombined Use Limits
N/A

SubGase:

Water Supplv Bank:

Tributarv

From To Diversion Rate Volume

N/A

N/A

-



Stote of ldoho

DEPARTMENT OF WATER RESOURCES
Southern Region, 2'148 4th Ave. Eost, Twin Folls, ldoho 63301 (2os) 734-3578

CECIL D. ANDRUS
Governor

R. KEITH HIGGINSON
Dll€ctoI

July 28, 1988

Bruce B. Turner
Water Canyon *13
Declo, ID 83323

Re: Application No. 45 758L

Dear l{r. Turner:

As of today, this office has completed a draft of a decision
the matter of your application and forwarded the file to the
office for final review.

Very Truly yours,

a/?/-4
oren O. Holmes, P. E.

Southern Region lilanager
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State of Idaho
DEPARTMEI{T OF WATER R.ESOURCES
1301 North Orchard Street, Statehouse Mail, Boise,Idaho 83720 - (20S) 334-7900

CECIL D. ANDRUS
GOVENOR

R. KI'ITII IIIGGINSON
DIRIiCTOR

f-., [i [,i l'. il ',,,i i;,
ll'1 lt; t; ii-" ri t t u'
l"iilJuly 14, 1988
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JUL i)t) igBB

o **'fii-i f '':H# [ilTti'"'Re: Apptication for Permit No. 45-758L

Dear ltlr. Turner:

The decision on your application to divert water from Marsh Creek
is in the final stages of being drafted and the recommended
decision will be submitted to this office by the Southern Region
office by next week.
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BEFORE THE DEPARTTVIE$TT OF WATER RESOURCES

OF TTIE STATE OF IDA}IO

l;t U ill lr ii \i' il ii,i

IN TIIE MATTER OT APPLIEATION
FOR PERMIT N|ID PROPOSAL TO
EI(CTINiIGE WATER NO. 45-7581

il'i.
)

k.

BRUCE B. TURNER,

Applicant;
SOI.JRCE: MARSH CREEK

COUNTY: Cassia
BURLEY IRRIC'ATION DISTRICT,
MINIDOKA IRRIC'ATION DISTRICT,
U.S. BUREAU OF RECI.AMATION,

Protestants.

PROPOSED I'IET'IORAI.IDUM DECISION AND ONDER

DEDIYING APPTICATION FOR PERI'IIT NO. 45-?581

BY HEARING OFF'ICER BOBBY D. FLES\IOR

Bruce B. Trrrner (applicant), having filed an application for permit and

appl.lcation to exchange water; protests having been received; and a hearing

having been held, the Department finds, concludes, and orders as follows:

FINDINGS OF FACT

rhe Application

1) On JuIy 3, 1985, Bruce B. Turner, applied to the Department of

Water Resources to appropriate 8.0 cubic feet per second (cfs) of water from the

unappropriated flows of Marsh Creek, tributary to the Snake River, in Cassia

County.

2l The applicant proposed to divert the water by means of a pump

Iocated in the *lL/4fr1L/4NW1/4 Sec. 36, ttup. 10S, Rge. 24E., B.I{., and use it for

PROPOSED I'IEIIORANDW DECISION AllD ORDER -- Page L



irrigation of 506 acres of land located in the NL/z' SWL/A, and WL/ZSEL/A of

Sec. L, T\dP. LL5, Rge. 24E B.l'{,

3) The application was accompanied by a docunent titled, "Proposal to

Exchange waterr, in wtrich the applicant proposed to lease L500 acre-feet per year

of water stored in Palisades Reservoir through the water District 0l- nental Pool

and release it to replace water depleted from the snake River by his proposed

diversion from t'larsh Creek.

4)Noticeoftheapplicationandproposa}toexchangewaterwas

pnblished in the south Idaho Press and Idaho FaIIs post.negister on septembet 12

and 19, 1985.

ProtegtE

5)or'september25,lgS5,aprotestagainstgrantingofbhe
rFpllcBtton vr&B recElved f,rom the aurley Irrlgatlon DtEtrlct (BID) and on

gcptember 30, 1985, protests were recetved f,rom the Mlnidoka trrlgat'Ion Dl6t'rtct'

(MID) and from the U. S. Bureau of Reclanation (USBR) ' The protestants based

their objections on the following:

a)Theproposeddiversionwouldreducethequantityofwateravailable
undei existing rights'

b)Thesupplyofunappropriatedwate,ravailableattheproposedpoint
of diversion is irijurficient for the purpose for which it' is sought

to be aPProPrlated'

c)Approvaloftheapplicatio'}.1''lotintheloca}publicinterestin
that it wiII int[iefere with the proper operation of the Burley

Irrigation District'
Hearing

6) on Decembet L1, 1.985, a hearing in the matter was held in aurley.

The applicant was present and represented by Roger Ling, Attorney' BID was

represented by Douglas Whipple, Attorney and EVan Rasmussen' District Manager'

trllD was represented by Kent Fletcher, Attorney. usBR was represented by Max Van

Den Berg from the BurJ-ey Project' office'

PROPOSED MEIVIORI\NDUI{ DECISION AT,ID ORDER _- PA1E 2



7) At hearing, the parties stipulated the following:

a) That Marsh Creek is a natural watercourse which is
tributary to the Snake River'

That the total diversion rate proposed by the applicant
is reduced from I cfs to 2.2 cfs

That the applicant withdraws thaL . portion of his

"ooiication 
s"ut inq to obtain a water right, and desires

l5*pr"J"-"J' l;,iv 
-riiir, 

rhe applicarion for a risht to

"i"tiutg" 
wateninder Section 42-240' IDAHO coDE'

That the applicant will exchange water leased by him from

water Dist,ricr \i;: l;-W"i"i sa"x which consists of stored
water above tne-point oe diversion of t{ID and BID for
water in titarsh CtIJI'iftJ would, but for the diversion of
i[J-"ui"t Uv appficint, return to the snake River'

That the leased water sought' to be exchanged for waters

in ltarsh creek'is-a-i"ppl6rnental water source for }ands

;; t[;-tPpri"und, trtictt iands are not served by BrD'

That BID has three points -of diversion on Marsh Creek'

located downstream from applicanE's punp'

Thatappllcantwillinstallf}owmeterstodet,erninethe
*liJr-Ti"irg ai""i["i'-uy --xctranoe and will not divert
water from Marsh ii""r wiren there- is not sufficient water

in Marsh cree'k to 
-'*""f the demands of BID at ibs

ait eriion aownstream from appLicant's diversion'

That the protest of t'lID is withdrawn so )'ong- as- the

applicant, 
"a.r""L- 

Ieased water to be placed in the Snake

River eg'al rc ifr" -ur*o""t diverted irom Marsh Creek by

the aPPlicant under the exchange'

The following exhibits were entered on the record:

BID Exhibit No. L: A map showing the rilstrict boundaries

and the BID diversion points on lqarsn creeK'

BID Exhibit No. 2t A map showing !h"- locations of
epplicant't ptopot"d di.t"ttibn point and place of use'

BID Exhibits No. 3 through B: Photographs showing Marsh

Creek at each of the BrD diversions'

USBR Exhibit No. L: Wat'er flow data exce-rpted from [he

united states b""iogi"il Survey rec-o.rds for 9p91ng

station fOgOgiZOg,-;l,rirstr Creek riear elbion, Idaho" for
water Years L969 through 1974'

b)

c)

d)

e)

f)

s)

h)

8)

a)

b)

c)

d)

PROPOSED ITIEMORAI{DU}4 DECISION AND ORDER -- PA9E 3



9) The Departrnent takes official notice of the Decree of the Fourth

Judicial District Court in the case of l\uin Falls Canal Co. vs Charles N

Foster, dated June 20, 1913 (hereinafter termed the Foster Decree) '

Existi Water ts

10) under water Right No. 45-0512, desigrnated Right No' B in the

Foster Decree, the USBR I'linidoka Project is entitled to 1"50 cfs of water from

Iitarsh creek with a priority of April 10, 1909. BrD punps water from Marsh creek

downstream from applicant,s proposed diversion and has the capability to divert

f,Lows lnto its "J" canal upstream from applicant. Water which is not divert'ed

from l,larsh Creek f,lows into the Snake River to becorne part of the strem flow

gains which are accounted for by the Waternaster of Water Dlst'rict 0L and

credited against withdrawals from storage by the }linldoka Project

Aval labtlltv of Water

lf) Based on evidence entered by protestants, the flows of Marsh creek

have been insufficient to fill water right No. 45-0512 (150 cfs) during the

period 1969 through 1974 and would only rarely be sufficient to fill that right

during the irrigation season. However, at times the flow of Marsh Creek exceeds

the amounts actually punped by BID.

Local Public Interest

L0) BID alledges that applicant's proposal wil} interfere with

operation of the district by reguiring delivery of water to lands outside the

district to the injury of users within the district. of the flow of Ivlarsh

creek, 150 cfs is appropriated by BID with a priority senior to applicant'

Applicant,s place of use is outside the boundaries of the district'

CONCLUSIONS OF LAhI

APPIicable }egal PrinciPles

1.) Section 42_L05 of the Idaho Code states in part as fo}lows:

,i
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2') Sect,ion 42-240 of the Idaho code, which was repealed by t'he 1986

Eession laws, provided a procedure whereby a person could appty to the

department of water resources to exchange water and, upon a finding by the

director that, the exchange would not affect other wat'er rights' could receive

approval for the exchange. Since the repeal of this statute' the only statute

under which a person wishing to exchange water may proceed is 42-l-05'

3) Idaho code, sec. 42-203A(5) (Supp. 198?) states in part as follows:

The director of the Department of water resources shall find
ana aeieimine from the 

-evidence presented to what use or uses

tne walii r""Ol to be-appropriit"d can be and are intended
to be iiiri"a] in- alr aplii"ations .wheth?t ,pt,ot::-t3d. 

or not
protesiJd, 

-"ft"t" tfre pi6posed use is.such [a) that it will
rea,rc"-it! quu"tit' of riter under existing-ry?tgr rights, or
(b) that the water suppiy itself is insufficient for the
p,rrpo"" 

-foi 
which it, iT lought tg be _appropriated, or (c)

where it-ipp"ui" to the satiifaction of the department that
suct, aiirffiai;; is not made in good faith, and is.made for
delay ;;-$aijti,r" p,rrpor"", of (a) rhat the applicant has

PROPOSED IIEMORAI{DUI{ DECISION AI{D ORDER -- Page 5



not sufficient financial resources with which to complete the
work involved therein, or (e) that it will conflict with the
iocal public interest, where the locat PYbIig_ interest is
defined as the affairs of the people directly affected by the
proposed usei the directof of the depar_Lment of water
resources may reject such applicati_ol and refuse issuance of
a permit thiref6r, ot may- partially apProve and. gtant a

permit for a smaller guanlilY of water than applied for, or
may grant a Permit on conditions.

4) Consideration of the local public interest criterion of ld?ho Code,

Sec. 42-203A(5) (Supp 1987) is defined by the Deparfment's Water Appropriation

Blles and Regulations, RuIe 5r1r5, to include:

compliance with applicable air, water, qnd hazardous
sr:bitance standards,--and compliance with planning and zoning
ordinances of local or state jurisdictions'

Application of legal PrinciPles

Impact on Existing Richts

5) Applicant does not propose to physically deliver stored water to

MarEh creek. The natural flows of t'larsh Creek are, at times, insufficient to

neet the demands of the existlng BID diversions, therefore, additional diversion

by appllcant, would reduce the guantity of water available under existing rights'

Avai lability of Water

6 ) titarsh Creek flows are not suf f icient to f itl the 150 cf s water

right of the Minidoka Project. Water not divert'ed by BID flows into the Snake

River and is credited against diversions from the snake River by the Minidoka

Project. Therefore, there is insufficient water available for appropriation by

applicant.

Local Public rnterest

Z) The applicant's proposal does not interefere witl'r the jurisdiction

of the BID or obligate it to deliver water to lands outside the district.

Exchange of Water

B) Applicant's proposal is to divert exchange water from one source

PROPOSED MEI'IORANDI.III DECISION AI{D ORDER -- PAgE 6



for water to be diverted from another source without any commingling of the

waters. No agreement exists between the applicant and BID or other users of

rights involved in the proposed exchange as reguired by Section 42-105 of the

Idaho Code.

Conclusion

9) Since Lhere is no exchange agreenent between the Applicant and the

Burley Irrigation District and since there is not sufficient water in Marsh

Creek f,or the proposed project without Ehe exchange, this apptication must be

denled.

ORDER

IT IS TIIEREFORE, HEREBY ORDERED that applicatlon for permit and

proposal to exchange water No. 45-7581- be DEXitrIED.

Dated rniis et!' day of >rFL, h- , LeBB.

EOBEV DI FLEENOR
Hearingl officer

'l

PROFOSED MEIIORANDIM DECISION At{D ORDER -- Page 7



Form2O2
6/85 STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT
To appropriate the public waters of the State of ldaho

R.7r..ny'Ptz

rdent. No. +S- - (gl

Phone 65q- a6/6Rr,,no1. Name of applicant

Post office address Qu I

2. Source of water supply lYlrt rs h ( ree k which is a tributary of S ilake Rt'le '/
3. Location of point of diversion is .S r,t 1/a ol S{d ,7o 6 N LU Za, Gbvt. Lot--

Sec. 3L Township

4. Water will be used for the following purposes:

Amount 8,0./. ,or.
(cfs or acre-feet per annum)

Amount 

- 

for
(cfs or acre-feet per annum)

Amount 

- 

for
(cfs or acre-feet per annum)

Amount 

-- 
for

(cfs or acre-feet per annum)

a

B:MRange
4 F Ca County; additional

to 

- 

(both dates inclusive)

points of diversion if any: : .

-

Il.f-xt$Ulg- purposes from /\ ov . l5 to Nc u , t S (both dates inctusive)

purposes from

purposes from

purposes from

to

to

(both dates inclusive)

(both dates inclusive)

5. Total quantity to be appropriated is tal--8.:Q- and/or(b)-
cubic feet per second acre fegt per annum

6. Proposed diverting works:

a. Description cif ditches, flumes, pumps, headgates, etc. ew/ri
\;

b. Height of storage dam feet; active reservoir capacity acre-feet; total

reservoir capacity acre-feet; period of year when water will be diverted to storage:

to inclusive.

c. Proposed well diameter is inches; proposed depth of well is 

- 

feet.

d. ls ground water with a temperature of greater than gooF being sought? _
7. Time required for the completion of the works and application of the water to the proposed beneficial use is

\\^

I

\
\

5 years(minimum I yearl.



I

I

Description of proposed uses (ff irrigation only, go to item 9l:

a. Hydropower; show total feet of head and proposed capacity in KW

b. Stockwatering; list number and kind of livestock.

c. Municipal; show name of municipality.

d. Domestic; show number of households.

e. Other; describe fully

Description of place of use:

a, lf water is for irrigation, indicate acreage in each subdivision in the tabulation below.

b. lf water is used f or other pu rposes, place a symbol of the use (example: D for Domesticl in the corres-

ponding place of use below. See instructions for standard symbols.

sw% sE%NEl/c NW%

NW% sw% SEl/:NE% ilw% sw% sev NE% NW% sw% sElh NE% NW% sw% sE% NE%
RANGE sEc.

'to
Laf .l

8 lz 10 4o 31 E1 Ll0 \oJ4E I
tor I
4h

&fJ

46 4o YO
LotS

38

TWP TOIALS

50L

Total number of acres to be irrigated 5oc

1O. Describe any other water rights used for the same purposes as described above. 45-7-scs/
5-7s5 /

11. a. Who owns the property at the point of diversion? A c

b. Who owns the land to be irrigated or place of use? + +

c. lf the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing. ,/- n,,,ro-/arrn /oo*
J

12. Remarks:

w a/z
Lt )n * - A r', ,n -ro.) DrTr.- rn Ars k Olee 3 u tr// ba-

.my eoLl i;^r, s-fFrr* os J),o* serfzznt 4a-/?as
-T--
T Aft#a PoJn

u

t



13 Map of proposed project show clearly the proposed point of diversion, place of use, section number,
township and range number.
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BE lT KNOWN that the undersigned
the State of ldaho as herein set forth

hereby makes application for permit to appropriate the public waters of

(Applicant)

290



Received ayAG,Blaa o^t. 7-3-8 s 1i1ns /: t A Preliminary check by

Fee $

Publication prepared by M-[.

Receipted ay TG 6 * 3, l^ 1o2 al Date 7-3-8s
Date q/q /r r J<>w?e fJ- Pr-*S

Published in c, f- 7a tf ket s(e/h

'/, I-

I
\

Publication approved Date

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that I have examined Application for Permit to appropriate the public waters of the State of

ldaho No. , and said application is hereby-

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or before

,19_

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all other
water rights for the same land shall not exceed 0.O2 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower p^urpose_s. shall be junior and subordinate to all
rights to thei.rse of water, other than hydropower. within the State of ldaho that are initiated later in time
th-an the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, oiher tnari hydropower, within the State of ldaho initiated later in time than the priority of this
permit.

e. Other:

t.

\
(

)

)



REmETvEU

APPL I CAT I ON FOR

OCT e PSs

ot9rnm€lil d filil3 RtsogC,
ffid!-r*

PERMIT 45-7581 
a'' ^':

Bruce B. Turner
Appli.cant

F
ifi;

PROPOSAL TO EXCHANGE WATER

In exchange for water diverted under apprication 45-7581, theapplicant proposes to lease 1 500 acre- feeL per annum of waLer
stored in Palisades Reservoir under License 01 -2068.
The sLored water is to be released at. Palisades dam (NWt/+ttE1/4
Sec. 1

River
county
river

7,
to
)
by

T1 s R45E, Bonneville county) and derivered via the snake
Minidoka dam (Stl/+SW1/4 Sec. 1, T9S RZ5E, Cassia

to be released to replace water deplet.ed lrom the snakethe proposed diversion from Marsh creek.

The exchange will be administered by the watermaster of wat.er
District 01 through the district storage rental pool.

/t
It/"\
)-1-..1( ( 1)i !-!= -L';:urry


