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Applicant Jeffrey and chana Duffin (collectively "Applicen!" or "Duffiq"), by and through

their attomeys of record, Holden, Kidwell, Hahn & Crapo, P.L.L.C., hereby file Applicant's

Argument Brief. This brief is also supported by the Declaration of Robert L. Haruis in Support of

Applicant's Argument Brief submitted contemporaneously herewith (the"Harris Declaration").

Duffin filed application for transfer no. 83160 ("83160") to move WR 35-7667 off property

owned by Duffin to be utilized on property owned by Lava Rock Ranch, LLC. 83160 was

protested by the A&B Irrigation District, Burley Irrigation District, Milner Irrigation District,

North Side Canal Company, Twin Falls Canal Company, American Falls Reservoir District #2,

and Minidoka Irrigation District, a collective group of large canal companies and inigation

districts self-referred to as the Surface Water Coalition (the ,.CoaL{lqn,,).
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IDAPA 37.01.01 "contains the rules of procedure that govern the contested case

proceedings before the Department of Water Resources and Water Resource Board of the state of

Idaho." Rule 001 .02.1 The above-entitled matter is a contested case before the Idaho Department

of Water Resources ("IDWR" or "Department"). James Cefalo is the Hearing Officer. It was

determined by the parties at a prehearing conference that there are several questions of law

associated with 83160, and the Coalition's concerns about 83160 may be addressed through

stipulated facts and legal briefs. Rule 557 provides that parties to a contested case may stipulate

among themselves to any fact at issue in the contested case and Rule 564 permits the Hearing

Officer to request briefs from the parties to a contested case setting forth arguments and positions

on any questions oflaw in the case.

Duffin and the Coalition drafted and submitt ed a Stipulated Statement of Facts (hereinafter

simply "Facts"), and thereafter, the hearing officer issued a Requestfor Briefs on May 26,2020 to

address the following question:

Given the Stipulated Statement of Facts,the document from the Department's water
right records identified by the hearing officer, and any relevant previous decisions
of the Department and/or the ldaho courts, does Application 83160 satisfy the
transfer review criteria set forth in Idaho Code $ 42-222(l).

Request for Briefs at 2. The due date for the briefs is July 17 , 2020.

In addition to the Facts, the Hearing Officer included in the Request for Briefs certain

documents associated with Application for Permit 35-9000, WR 37-2801 (and its progeny rights),

and WR 37-7295. The Hearing Officer indicated that these documents "may be relevant to the

issues raised in the pending contested case."

The transfer review criteria are:

rCitationstorulesinIDAPA3T.0l.0lhereafteronlyincludethespecificsubsectionsfortheserulesanddonotincludeIDAPA

37.01.01 before the subsection citation.
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lssuEs

Applications for transfer are filed for lhe purpose of changing a point of diversion,
purpose of use, period of use or nature of use of all or pad of a licensed, decreed or
staiutory water right. Section 42-222,ldaho Code, identifies the following potential
issues that the department can consider in connection with an application for transfer:

1. Will the proposed transfer reduce the quantity of water under exisling
Water Rights?

2. Will the proposed transfer constitule an enlargement in use of lhe original right?
3 Will the proposed transfer be contrary to the conservation of water resources

withrn the State of ldaho?

4. \n{illthe proposed transfer conflict with the local public interest, where local
public interest is defined as interests that the people in the area directly affected
by a proposed water use and its potential effects on the public water source?

5. Will the proposed transfer adversely affect the local economy of the watershed
or local area within which the source of water for the proposed use
originates, in the case where the place of use is outside
of the watershed or local area where the source of water originates?

6. lf the proposed transfer is {or a municipal use, is it necessary to provide
reasonably anticipated future needs for a municipal service area and is the
planning horizon consistent with Sections 42-222 and 42-?028, ldaho Code?

7 will the proposed transfer change the naturo of use from an agricultural
use, and would such a change significanlly affect the agricultural base of the
local area?

Facts atll2. The Coalition has agreed that the issues described under subparts (l), (5), (6), and

(7) are not at issue in this contested case, but the following questions categorized under subparts

3, 4, and 5 are at issue:

32.1 QlIo. 2 above): Does the proposed transfer constitute an enlargement of the original
right? More specifically, is 35-7667 a supplemental ground water right or otherwise
limited in its exercise and cannot be used as a primary ground water right at the new
proposed place ofuse?

32.2 (No. 3 above): Is the proposed transfer contrary to the conservation of water resources
within the State of ldaho?

33.3 (No. 4 above): Will the proposed transfer conflict with the local public interest? What
is the potential effect of the proposed water use on the public water source?

Facts all32.

Each of these questions is addressed below.
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I. APPLICABLB LEGAL STANDARDS FOR WATER RIGHT INTERPRETATION.

Question I (and possibly question 3) illicit responses to a question that invokes issues of

water right interpretation. WR 35-7667 was obtained through the statutory permitting process.

While a decreed water right has been judicially verified, a licensed water right has been validated

by IDWR and is a perfected water right. Idaho Code 5 42-220 provides that the legal rights in

water rights granted by license and by court decree are the same:

Such license shall be binding upon the state as to the right of such
licensee to use the amount of water mentioned therein, and shall be prima
facie evidence as to such right; and all rights to water confirmed under the
provisions of this chapter, or by any decree of court, shall become appurtenant
to, and shall pass with a conveyance of, the land for which the right of use is
granted. . . provided, that when water is used for irrigation, no such license
or decree of the court allotting such water shall be issued confirming the right
to the use of more than one second foot of water for each fifty (50) acres of land
so irrigated, unless it can be shown to the satisfaction of the department of
water resources in granting such licenseo and to the court in making such
decree, that a greater amount is necessary, and neither such licensee nor any
one claiming a right under such decree, shall at any time be entitled to the use
of more water than can be beneficially applied on the. lands for the benefit of
which such right may have been confirmed, . . .

Idaho Code S 42-220 (emphasis added). Accordingly, "[e]xcept for clerical errors, or licenses that

include a term limit or a condition authorizing subsequent review, the Department does not have

authority to reconsider the elements of a license after the appeal period has passed." In the Matter

of Application for Transfer No. 82640 in The Name of Clinton K. Aston, Amended Preliminary

Order Approving Transfer, at 14.

Because licensed and decreed water rights have the same legal effect, the principles of

interpretation for SRBA partial decrees are the same for interpreting water right licenses. "The

Snake River Basin Adjudication ('SRBA') was commenced by order dated November 19,1987."

Hagerman, 130 ldaho at 729,947 P.2d at 402. The SRBA was a "general stream adjudication .. .

where thousands of claims and potential parties are involved" to adjudicate all of the water rights
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in the Snake River Basin throughout ldaho. In Re SRBA Case No. 39576 Subase No. 37-00864,

I 64 Idaho 241 , 244, 429 P .3d 129, 132 (20 I 8). The partial decrees issued in the SRBA in relation

to individual water rights are final orders of the Court, and licenses issued by IDWR are final

orders, neither of which are subject to subsequent collateral attack. In the case of In re: SRBA

Case No. 39576 Subcase Nos. 65-23531 & 65-23532,163 ldaho 144, 155, 408 P.3d 899, 910

(2018), the ldaho Supreme Court explained:

Absent BCID undertaking appropriate proceedings to set aside a final
j udgment under Idaho Rule of Civil Procedure 60(b), we emphasi ze thatthe decrees
are conclusive and final, which comports our general reluctance to allow already-
decreed water rights to be relitigated. See, e.g., City of Blaclcfoot v. Spackman, 162
Idaho 302, 308, 396 P.3d 1 184, I 190 (2017) ("Fufthermore, it is equally clear from
the plain language of the decree that recharge is not listed as an authorized use
under the purpose of use element of I 8l c. Claiming, at this stage, that recharge is
an authorized use of 181C, is nothing more than an impermissible collateral
attack...."); Idaho Ground Water Assoc. v. Idaho Dep't of Water Res., 160 Idaho
ll9, 128, 369 P.3d 897, 906 (2016) ("Allowing IGWA to collaterally attack this
determination would severely undermine the purpose of the SRBA and create
uncertainty in water rights adjudicated in that process."); Rangen, 159 Idaho at 806,
367 P .3d at 201 ("Any interpretation of Rangen's partial decrees that is inconsistent
with their plain language would necessarily impact the certainty and finality of
SRBA judgments and, therefore, requests for such interpretations needed to be
made in the SRBA itself."); State v. Nelson, 131 Idaho 12, 76, 951 P.2d 943, 947
(1998) ("Finality in water rights is essential."). Finality is for good reason,
especially in water law; otherwise, the approximate $94 million the State expended
in judicial and administrative costs during the SRBA would be jeopardized as mere
wasteful expenditures. See Ann Y. Vonde et al., (Jnderstanding the Snake River
Basin Adjudication, 52ldaho L. Rev. 53, 56 (2016).

In re: SRBA Case No. 39576 Subcase Nos. 65-23531 & 65-23532, 163 Idaho at 155, 408 P.3d at

910.

The Idaho Supreme Court has described the appropriate process for interpreting water right

partial decrees, a process that also applies to water rights perfected through the statutory permitting

process:

When interpreting a water decree this Court utilizes the same rules of
interpretation applicable to contracts. [A&B lrr. Dist. v. Idaho Dep't of Water Res.],
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153 Idaho [500,] 523,284 P3d 1225,1 248 l(2012)1. If a decree's terms are
unambiguous, this Court will determine the meaning and legal effect of the decree
from the plain and ordinary meaning of its words. Cf Slry Canyon Props., LLC v.

Golf Club at Black Rock, LLC,l55 Idaho 604,606,315 P.3d 792,794 (2013) ("lf
a contract's terms are clear and unambiguous, the contract's meaning and legal
effect are questions of law to be determined from the plain meaning of its own
words."). A decree is ambiguous if it is reasonably subject to conflicting
interpretations. Cf. Huber v. Lightforce USA, Inc., 159 Idaho 833, 850, 367 P.3d
228, 245 (2016) ("Where terms of a contract are 'reasonably subject to differing
interpretations, the language is ambiguous...."' (quoting Clark v. Prudential Prop.
and Cas. Ins. Co., 138 ldaho 538, 541, 66 P.3d 242, 245 (2003))). Whether
ambiguity exists in a decree "is a question of law, over which this Court exercises
free review." Rangen, Inc. v. Idaho Dep't of lhater Res.,l59ldaho 798, 807,367
P.3d 193, 202 (2016) (quoting Knipe Land Co. v. Robertson,l5l ldaho 449,455,
2s9 P.3d 595, 601 (201l)).

Water rights are defined by elements. See l.C. $$ 42-141 l(2); see also City
of Pocatello v. Idaho,l52 Idaho 830, 839, 275 P.3d 845, 854 (2012) ("The elements
listed [in section 42-l4l I (2) ] describe the basic elements of a water right."); Olson
v. Idaho Dep't of llater rRes., 105 Idaho 98, 101,666 P.2d 188, 191 (1983). Idaho
Code sections 42-1411(2) and 42-1411(3) comprise a list of elements that define a
water right. Under ldaho Code section 42-1412(6), a water decree "shall contain
or incorporate a statement of each element of a water right as stated in subsections
(2) and (3) of section 42-1411, Idaho Code, as applicable." ... Thus, a water decree
must either contain a statement of [each element] or incorporate one, but not both.
Markel Int'l Ins. Co., Ltd. v. Erekson, I 53 Idaho 107, 110, 279 P.3d 93, 96 (2012)
("The word 'or' ... is '[a] disjunctive particle used to express an alternative or to
give a choice of one among two or more things ) "); In re Snook,94 ldaho 904,906,
499 P.2d 1260, 1262 (1972) ("The word 'or' ... is given its normal disjunctive
meaning that marks an alternative generally corresponding to 'either'....").

City of Blackfoot v. Spackman, 162 ldaho 302, 306-07, 396 P.3d I 184, I 188-89 (2017) (footnote

omitted).

When interpreting a contract or water right, courts and administrative hearing officers must

begin with the document's language and determine whether it is ambiguous. Knipe Land Co. v.

Robertson,15l Idaho 449,454,259P.3d595,600(2011). "Whetheranambiguityexistsinalegal

instrument is a question of law." Id. at 455,259 P.3d at 601. To determine whether ambiguity

exists, tribunals must solely "begin[] with the document's language." Potlatch Educ. Ass'n v.

Potlatch Sch. Dist. No. 285, 148 Idaho 630, 633, 226 P.3d 1277, 1280 (2010). From that legal
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determination:

In the absence of ambiguity, the document must be construed in its plain, ordinary
and proper sense, according to the meaning derived from the plain wording of the
instrument. Interpreting an unambiguous contract and determining whether there
has been a violation of that contract is an issue of law subject to free review. A
contract term is ambiguous when there are two different reasonable interpretations
or the language is nonsensical.

Knipe Land Co. , I 5 I ldaho at 454-55, 259 P .3d at 600-0 I (quoting Potlatch Education Ass'n, 148

Idaho at 633,226 P.3d at 1280 and omitting internalcitations and quotations).

Blackfoot developed the law of interpreting water rights by specifically noting that because

a water right decree "shall contain or incorporate a statement of each element of [the] water right,"

is cannot do both; it "must either contain a statement of [each element] or incorporate one, but not

both." Blackfoot, 162 ldaho &t _,396 P.3d at 1 188-89. (citations omitted). The Blackfoot

decision strongly indicates that there cannot be implied water right conditions or a case of implied

incorporation of a document into a water right decree. See id. Thus, a water right decree is, in

effect,anintegratedcontract, i.e.,amergeddocumentthatisthe"completeandexclusivestatement

of the terms of the contract." Anderson & Nafziger v. G. T. Newcomb, Inc.,700ldaho 175, 180,

595 P.2d 709,714 (1979) (citation omitted). An integrated document is subject to the parol

evidence rule. Howardv. Perry,l4l Idaho 139,l4l, 106 P.3d 465,467 (2005). This means that

"extrinsic evidence of prior or contemporaneous representations or negotiations are inadmissible

to contradict, vary, alter, add to, or detract from the instrument's terms." Kepler-Fleenor v.

Fremont Cnty.,l52 ldaho 207,211,268 P.3d 1159, 1163 (2012) (citation and intemal quotation

marks omitted).

Regarding ambiguities, the Idaho Supreme Court has explained:

"Ambiguities can be either patent or latent." Swansonv. Beco Constr. Co., Inc., 145
Idaho 59, 62, 175 P.3d 748, 751 (2007). "ldaho courts look solely to the face of a
written agreement to determine whether it is [patently] ambiguous." lf/ard v.
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Puregro Co., 128 Idaho 366, 369, 913 P.2d 582,585 (1996). "A latent ambiguity
is not evident on the face of the instrument alone, but becomes apparent when
applying the instrument to the facts as they exist." In re Estate of Kirk, 127 ldaho
817, 924, 907 P.2d 794, 901 (1995).

Slcy Canyon Properties, LLC v. Golf Club at Black Rock, LLC,l55 Idaho 604,606,315 P.3d792,

794 (2013). If there is an ambiguity-either patent or latent-the tribunal can look beyond the

four comers of the document (here, the water right license) and determine the meaning of the

language, which is a factual question. Pocatello Hosp., LLC v. Quail Ride Med. Inv'r, LLC,156

ldaho709,720,330 P.3d 1067, 1078 (2014) ("lf a contract is ambiguous, its interpretation is a

question of fact" (citation and internal quotation marks omitted)).

With all of the above said, both Judge Wildman of the SRBA and the ldaho Supreme Court

have been extremely reluctant to find any ambiguity, uncertainty, or alternative meaning (either

patent or latent) within partial decrees issued by the SRBA. See, e.g., Rangen, Inc. v. Idaho Dep't

of Water Res.,l59ldaho 798, 367 P.3d 193,203 (2016) ("the name Martin{urren Tunnel is not

ambiguous and does not create a latent ambiguity in Rangen's partial decrees"); United States v.

Black Canyon lrrigation Dist., 163 Idaho 54, 408 P.3d 52 (2017); Memorandum Decision and

Order on Challenges Final Order Disallowing Water Right Claims, p. 5 (Twin Falls County, Fifth

Jud. Dist. - SRBA, In Re SRBA Case No. 39576, Subcase Nos. 65-23531 and 65-23532, Oct.7,

2016) aff'd by Black Canyon lrrigation, 163 Idaho 54, 408 P.3d 52; Order Denying Petitioner's

Second Motionfor Reconsideration and Order Denying Motion to Amend Petition and Complaint

(Camas County, Fifth Jud. Dist., Cashv. Cash et al., [an.12,2078). Judge Wildman has explained

that "[i]t would constitute a serious turmoil and confusion for this Court to issue partial decrees

[on the late claims,] which contradict the precise language, intent and effect of that final judgment

[i.e., the prior partial decrees]." Memorandum Decision and Order on Challenges Final Order

Disallowing Water Right Claims, p. 5 (Twin Falls County, Fifth Jud. Dist. - SfuBA, In Re SRBA
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Case No. 39576, Subcase Nos. 65-2353 I and 65-23532, OcL 7, 2016). For that reason, the court

concluded "that the late claims were extinguished by operation of the plain language of the [prior]

final judgment. To find otherwise would offend the plain language of the finaljudgment and result

in contradictory court decrees." 1d. These same principles apply to interpretation of waterright

licenses.

Conditions contained in a water right are recognized as further description or limitation on

the elements of the water right. For permits, Idaho Code $ 42-203A(5) allows the Director to

"grant a permit upon conditions." The perfected permit is then licensed pursuant to Idaho Code $

42-219 where the license document issued must bear "the number of the permit under which the

works from which such water is taken were constructed." Such license must therefore incorporate

any permit conditions which are part and parcel to the description of how the water right can be

used, and in some instances, additional conditions can also be added to the license as necessary.

See ldaho Power Co. v. Idaho Dep't of Water Res. (In Re Licensed Water Right No. 03-7018),151

Idaho 266,255 P.3d ll52 (2011) (Department had authority to include a term condition in Idaho

Power's license, even though such a condition was not included in the original permit). As a result

of including these conditions in a license, "[s]uch license shall be binding upon the state as to

the right of such licensee to use the amount of water mentioned therein, and shall be prima facie

evidence as to such right[.]" Idaho Code S 42-220 (emphasis added).

The binding effect of conditions in a water right license remains unchanged in the formal

adjudication of a water right license. With claims submitted in an adjudication (such as the SRBA),

the claim form requires inclusion of "conditions of the exercise of any water right included in any

decree, license, approved transfer application or other document," Idaho Code $ 42-1409fi), the

report of the Director requires inclusion of the same conditions, Idaho Code $ 42-1411(2)O, and
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the final step of the adjudication process-issuance of the partial decree-is required to "contain

or incorporate a statement of each element of a water right as stated in subsections (2) and (3) of

section 42-l411,ldaho Code." Idaho Code 5 42-1412(6). In otherwords, if conditions limiting

the exercise of a water right exist, they must be expressly included in the adjudication claim to be

expressly contained in the water right decree. The same principles applies to water right licenses.

In addition, however, some conditions contained within water rights are for descriptive or

other informational purposes only and are not directives or further limitations on the basic water

right elements directed to the water right owner unless such conditions contain the word "shall".

The Idaho Supreme Court specifically addressed this situation in Telford Lands LLC v. Cain, 154

Idaho 981, 988-89, 303 P.3d 1237,124445 (2013) (with emphasis added):

In connection with this assignment of error, the Cains also argue that the
district court ignored conditions placed on the water rights of Telford Lands and
PU Ranch that required them to transport the water from their two wells by means
of the Moore Canal. In opposition to the Ranchers' motion for partial summary
judgment, the Cains attached to their memorandum water right reports printed from
the website of the ldaho Department of Water Resources. With respect to Telford
Lands, the reports included as one of the conditions of approval the statement,
"Water delivered through the Moore Diversion and Timberdome Canal." The PU
Ranch water right report included a statement, "No more than 2.90 cfs or 435 acre
feet per annum shall be injected into the Moore Canal." The Cains argued that this
showed there was an existing means for Telford Lands to transport water from its
well. In response, the Ranchers presented the affidavit Ernest Carlsen, who had
been a 33-year employee of the Department. He stated that the Department uses
the word " shall" when requiring the water right holder to do or not to do something
and that it "will sometimes include remarks in a transfer approval that are added for
explanatory purposes only, generally to provide information to the state-employed
water master to aid in on the ground delivery of water diverted under the water
right." He then averred that the statement regarding the use of the Moore and
Timberdome Canals did not use the word "shall" and so did not require that the
water be delivered through those canals, but rather "it informs the watermaster that
as ofthe date of the transfer approval, water actually is delivered through the Moore
and Timberdome Canals." The Ranchers also filed the affidavit of James Cefalo,
the Water Resources Program Manager for the Department's eastern regional
office, who stated that Ernest Carlson's affidavit is consistent with the
Department's current policy. In its decision granting the Rancher's motion for
partial summary judgment as to their condemnation claim, the district court wrote
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that "identification of a delivery system in a permit, license, transfer application or
other similar document is for descriptive purposes only and has no binding effect
for purposes of the pending motions."

The Cains filed a motion for reconsideration, in which they argued, among
other things, o'lt is not the province of this court to render a nullity the conditions
that have been legitimately imposed by an administrative agency of the State of
Idaho." They relied for their argument upon the affidavit of Dr. Charles E.
Brockway, who stated that in addition to the elements of water rights listed in Idaho
Code section 42-1411(2),"the rights themselves also contain additional conditions
of approvaland sometimes remarks relative to each of these water rights" and that
"[t]he additional conditions of approval further explain and define the water rights
and provide direction to the Watermaster for administration of the right." Notably
lacking from Dr. Brockway's carefully crafted affidavit was any assertion that the
specific statements at issue were mandatory requirements for exercising the water
rights. He did not mention or refer to those statements in his aflidavit. The
district court did not err in holding that these statements were not mandatory
requirements for exercising the water rights.

With the foregoing in mind, the Applicant's position on the the more detailed questions

contained in the Facts are addressed in turn below.

II. ARGUMBNT.

A. Does the proposed transfer [83160] constitute an enlargement of the original
right? More specifically, is 35-7667 a supplemental ground water right or
otherwise limited in its exercise and cannot be used as a primary ground water
right at the new proposed place ofuse?

The direct answer to the first and second components of the above question is "no."

When faced with review of a transfer application, Idaho Code $ 42-222 provides the

Department (if there is no protest) or the Hearing Officer (if there is a protest) with three options

(l) approve the transfer; (2) deny the transfer; or (3) approve the transfer with conditions. The

specific language from this statute outlining these options is emphasized here

The director of the department of water resources shall examine all the
evidence and available information and shall approve the change in whole, or
in part, or upon conditionso provided no other water rights are injured
thereby, the change does not constitute an enlargement in use of the original
right, the change is consistent with the conservation of water resources within
the state of Idaho and is in the local public interest as defined in section 42-
2028,ldaho Code, the change will not adversely affect the local economy of the
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watershed or local area within which the source of water for the proposed use
originates, in the case where the place of use is outside of the watershed or local
area where the source of water originates, and the new use is a beneficial use,
which in the case of a municipal provider shall be satisfied if the water right is
necessary to serve reasonably anticipated future needs as provided in this
chapter.

The plain language of this statute allows the Department to approve a transfer upon

conditions, which may include removal or modification of a condition of an existing water right

provided that such removal or modification does not injure other water rights or conflict with other

water rights, result in an enlargement, or cause violation of the other criteria in Idaho Code $ 42-

222. The Department has prepared and issued documentation describing its interpretation of ldaho

Code $ 42-222 consistent with this preceding sentence in its Administrator's Memorandum,

Transfer Processing No. 24, dated December 21, 2009 (available at

https://idwr.idaho.eov/files/water-rights/transfer-process-24-transfer-processine-policies-and-

procedures.pdf) (hereinafter the"Trans-fer Memo"). The opening sentence of the Transfer Memo

provides that "[t]he purpose of this memorandum is to provide policy guidance for processing

applications for transfers of water rights pursuant to Section 42-222, Idaho Code, and other

applicable law." Transfer Memo at l.

Where the Transfer Memo is an interpretation of Idaho Code $ 42-222,the above statutory

interpretation is entitled to "considerable weight" because IDWR meets all of the prongs of the

four-prong test applied to detennine the appropriate level of deference to be given to

an agency construction of a statute. Hamilton ex rel. Hamilton v. Reeder Flying Serv., 135 Idaho

568, 57 I ,21 P.3d 890, 893 (2001 ).

First, IDWR is the agency that has been entrusted with the responsibility of administering

the statute at issue. Hamilton, 135 Idaho at 571,21 P.3d at 893. Second, IDWR's statutory

construction is reasonable because the statute allows a transfer to be approved provided there is no
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enlargement or injury. Third, the statutory language does not expressly treat the precise question

at issue-in other words, Idaho Code $ 42-222 does not specifically describe every instance of

enlargement implicated in the movement or amendment of a water right.

The fourth prong looks at the rationales underlying deference, including that of repo se. Id.

This focuses on whether others have relied upon the Department's interpretation. Water users

have relied upon the Department's interpretation contained in the Transfer Memo. ln State v.

Hagerman Right Owners, Inc.,the ldaho Supreme Court concluded that "[c]ase law and the record

in this case show that the general public did indeed understand and depend upon the prior IDWR

interpretation, policy and practice that partial forfeiture is a recognized concept in Idaho. . . The

Court declines to 'unsettle the repose of all those who have detrimentally relied on . . . agency

interpretations,' and will accord IDWR's interpretation deference in this case." Hagerman,l30

Idaho at 734,947 P.2dat407.

As stated above, the Transfer Memo provides that "[r]egardless of whether or not an

application is protested, Section 42-222,ldaho Code, requires the department to evaluate [the

Idaho Code S 42-222 criteria]." Transfer Memo at 1. For these reasons, the Hearing Officer should

likewise not unsettle the expectations of those that have relied upon IDWR's interpretation of

Idaho Code 5 42-222 as described inthe Transfer Memo.

When performing this deference analysis, "lf the four-prong test is meq then courts must

give considerable weight to the agencyos interpretation of the statute." Herrmann v. State,

l62ldaho 682,685,403 P.3d 318,321(Ct. App. 2017) (citing Prestonv. Idaho State Tax Comm'n,

l3l ldaho 502,504,960P.2d 185, l37(1998). Theguidanceoutlinedinthe TransferMemois

therefore entitled to "considerable weight," and it provides that "fr]egardless of whether or not an
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application is protested, Section 42-222,ldaho Code, requires the department to evaluate [the

Idaho Code 5 42-222 criteria]." Transfer Memo at 1.

The question addressed in this section uses the word "supplemental ground water right".

At the outset, in response to this question, there is no statutory or administrative rule definition of

"supplemental ground water right," and our understanding ofthe supplemental water right concept

is therefore entirely obtained from IDWR's practices and policies when faced with situations it

believes involve supplemental water use. Attached as Exhibits l, 2, and 3 to the Harris

Declaration are deposition transcripts from IDWR employees Jeff Peppersack, Carter Fritschle,

and Michal Holliday taken in August of 2017 in a dispute over WR 35-2824 involving (among

other things) whether or not the inclusion of the uE02- explanatory remark maintained on IDWR's

database (but not included on the face of the partial decree for 35-2824) made 35-2824

supplemental to Aberdeen-Springfield Canal Company water. While this matter was ultimately

settled, the depositions explain important principles relative to IDWR's interpretation of water

rights and whether they are supplemental or noto and how transfers of such rights are accomplished.

The entirety of these depositions are included in the Harris Declaration to avoid any claim of

selectively quoting from them, but in our view, the critical takeaway principles from the

depositions are:

l. There is no definition of a supplemental water right or stacked water right in a
statute or IDAPA rule. Peppersack Depo. at 14, 17.

2. There is a definition of "supplementalwater right" in the Transfer Memo atp.29:
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4

5

(4) ChanEinq QqgS|enqrttglfllShl.lg-|rrnAry i{a!er. $!Sht, A eupptemenral
irrigaticn righl is a shcked water rigtrt authorizing the diuarsion of wster
for irigation from a secondary source lo provide * full supply for crops
wher! usad in combinatisn with a primary right. A supplemental right
can provicJe additional water in cunjuncii*n with a primary souree, or a1
time* when the prirfiary seurce is unavailable. The uee of a
supplemental right is dependent on the supply *vailabla undsr ihe
assccialed primary right and can be highly variable frorn ysar to year.
An application for transfer prop*sing to ohange a suppiernental
irrigalion right to I {Jse a$ a primary lvaler right for inigation or otlrer use
will be presumed to enlarge the supplertrental right. An exception rs
when the applicant can elearly demonslrate. using histori* ,Jivereion
recsrds for the supplemantal right as describad in {F} betow, or rther
cortvinciltg waler usg infarrnation, lhat there lv*uld lre no e*tsrgement
of lhs wat6r raght belng changed or othar related water ilghts. Evidanca
of the quantity of weter baneficially used under ths primary righi must
b* accompanied by sorne evidence of tha quantity sf water used utder
lhe suppl€rnental righ! to qualifo as'convincing tJater use lnforrnatisn""
The supplemantal right rnust have been used on .t ragutfir basis iused
mofe th€n 50 percent of the thne). lngu{Iicient data nrill be grcunds tr
reject the application beeaus€ the department will not b€ able t*
ascertain if the righl will be enlarged.

lf an applicstion propo*es to change *nly a portion of a supplerncntal
irrigaticn right tc s i.Is€ as a primary wat*r right, the application is not
apprrvable unless the extenl of beneficial use unrler ali assmiated
right* prior ln the trangfer lvill be prcportionatoly roduc.ed or transferrad
lo another place of use ta avsid enlargernent of the remaining porti*n of
tl"le suFplernentsl right. The agsosiated rig!.ltis) will no? need to b€
reduced if ihe enlire supplemcntaf right will be changed through the
transfer,

Id. at 14.

According to Jeff Peppersack, it is possible that stacked water rights are not
necessarily identified in the SRBA partial decrees. Id. at 18.

Explanatory remarks are not found on the partial decree but are used as information
by the Department in making administrative decision s. Id. at 19.

The Transfer Memo was developed over a series of years and was written by
various Department staff based on historical application of the laws and the way
the Department has interpreted the laws and applied them. Id. at20-21.

Jeff Peppersack reviewed the partial decree for 35-2824 and stated that "[w]hether
they're primary or supplemental, I guess I haven't made a determination." Id. al
27.

Jeff Peppersack described generally how a transfer in a stacked water right situation
is reviewed to prevent enlargement:

6

7
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9

{ q. Olily. And bort rkte s it nct occur if th*
5 lrunrf.r gtrs fcru,Irrdi
f A. Well. if thcrc wrn -- il it rras
? dcmon:rlr.rled. fnrernmplc, tftrt it ras*hln'l hc ;rr:
g rnlsrpcrrtrnt hcc*use c.rf c*nditi*n-r sr linraririio{rs th:rt
I urruld hc irnpcscd ar -- or Jrerhtrp,s. 1"*u lknr.w, an

to crplunntion $f thc rcliltidnship $l th6 righrs" rhnt
11 might gel rt tryins ta drrirl* *hrthcr they rrr truly
lU st*rhrd or prim:rtr- or supglemental *r. yo* !rn{!u,. ured
lJ in combinali$n :i$mr r,r'try-

l{ 5a if it': rlrmr}nJtruH.l ltrilt thc3' re.rlly
l5 lvrren't, dlsn th{}uph ftel rnight n:-,iir!c on lh6 sitmtr
16 pluce $f usr. thrn wr nr.iph: dccirlc thrt it's n,fi! ;ln
!? cnlnrperncnt becuusc thr}' harcn't bren usrrj t*lgi:thcr tB.
ls y*u lcnrxr.. providc ; firll u'itrr ruppl] fur ihc plncc cI
f9 $s{.

Id. at32.

IDWR allows rights it considers to be supplemental to be converted to a primary
water right. Id. at35-37 (Jeff Peppersack explaining a transfer example).

To determine whether a right is supplemental, IDWR first tries to decide whether
the primary/supplemental relationship exists, and there could be circumstances
where the ground water and surface water are not used together, and that the intent
was not to use them as a primary/supplemental relationship. Id. at39-40.

Relative to 35-2824, Jeff Peppersack explained that from the water right report,
"there's an indication that there's surface water available on the propefty, or at least
was. But there's nothing prohibiting the groundwater from being fully utilized
based on the conditions." Id. at 43.

Other than the enlargement provision of the statute, Jeff Peppersack is not aware of
any statute or rule that deals with the conversion of supplemental rights to primary
rights. Id. at 44.

Without an express condition providing that surface water must be used first before
ground water, there is no way of enforcing use of surface water first. Additionally,
it is also possible that a surface water right could be viewed as supplemental to a
ground water right:

10

1l

12
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t4

Lz Q. }*tll, fcr rxampla- I think curlicr 1.nu :rlid
13 it's n polica of thc DsF&rtmcnt ttrst Isu ha*c tI] rsc
la yl{r surfircc *.lrlcr righl fixsf brfirc yru tum tn
15 En:undw$cr.
1f A. Arld rhrrt waull bc r+bcrc r*c'vc lr!ilrirEd
L7 thnl gsc an,crndiliuns on I pcnnia.!r re.uNfr riEht.
18 Q. Sn if rlurt r"$nditinn dt*sn,t crist nn s
It pffmii ar tqtrbrr right. thern yeiu'rc stying it dpcan't
20 spply in thc Dcpnrtrncnt'r rrr'iEw:
21 A. I don'l :hi&L wc:d hsvc n uay of cnfnrrlng
7.? thc ure nI surficc w&t€r firs! ofhcrn asf.
2f, Q. Sc thcn I glass the qocrti{in ftcfl brtsmcs,
el fu you thcn vlcu' thn! rurfDrc rvairr s lhcn bcing dlc
25 supplcmentnl right?

F{g! E5

I A. 5{' in r:t}cr r,snnk, if $,f gnrrBrdr.vilt'Er srs
3 rscd morc oftcn thtn thc :surfncc w&l*r, r,vnuld lhc
3 rurf*r.c uakr bc vicwcd ur sopplrmcnrdl
a Q. Ycah, cvcn though ftc prinriry uf rttc
5 rurf.ecr !#nlrr l,fJ$ *ubrt*nlinlly crlicr,
6 A. I gucm yuu ran rnll it wfutcvr.r y.ru '11'11il.? E ut I dun't know -- I dlrn't knoq thr vuluc of rtlling
I it iuFplsmcnlal ('r not, unl*sr thcy \.crrc tryinE tn
I trBnrfEr tirf surfuct w.utcr lrNay nnd r*c vr.rrE !rylnE lr]

10 nrullyzc it lhtri uay, thcn moyhc *'r'r1 try to
11 rhtu,liitirixc it. Eut t tfiink ultimilcly wcd w&nt to
rl gct tu thc rrmc planc. und thal"l lonk ar thc data"
13. look at *rr rrlnti$nrhjp, und scr if !f!ctt,t
la cnlrgcmrnl !n s lran$fcr-

Id. at 54-55

After being presented with a memo prepared by Mr. peppersack in a prior matter
involving Buckeye Farms, Jeff Peppersack answered questions about the memo,
which included the following explanation:

Q. tlkay. An,i rhcn dn*n in rhul rr,suld bc rhc
rhird full purugnrpft ihrt lil$rls q,ith -In pructjr.c_"
cnn ynu rrld thqt rentcmc inta *rr rccord.

A. Thf, firs! scntmcrl
Q. Ycs.
A. "ln Frxt,ticc. :hc Dcpartn:cn! ronsidcrl a

slpplrnrntnl rigJrt te huuc n ditfcrcn! sourr.e lhnn thr
ar.firciutcd primry right nnd ir rcstrictcd t$ usc urhcn
thc primury rltht is rm,&eqitrhlc *r insuflicicnt.'

Q. Okry. So ig lhilt still lhc Dcplrtmcnt'r
prarticc todnyl

A. I think ihot r,voukl bc a gond wny tn lmcrk al
supplcrxntal rigfils-

Id. at 58.

There are express conditions included on water rights (generally through the permit
and licensing process) that expressly make the water rights supplemental, and those
conditions are enforced by the Department:

I
I

10
L1

L2
l3
1a

t5
l6
I?
tg
I9
to
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Xlt A, "Sinrr thc Dcpsrlmcrtt roquinr th$ usc nf
fl r zuppknrntnl rlghl is limircrl to tim.s rrhen thc
1i5 pdm&ry riglrt is unorailnblr sr inrufficic.nt,

p!9. OC

cnlnrgcrncr* of thr prlm,u-y righc lr usunlly lot I
coffam-'

Q. And tg;nin, thc f,trmE quc$tinns ilrisr ou! sf
lhrl Fflrtfncc.

k thlt rtltl thr llcFrrtrnc$t's
undcrrtrnding or policy thnl thcy lrnplcmrst {.nh
rcspcct ts rrr'icwing Frimal-t snd sup$cmrntat wutcr
rights?

A. I &inL it b. h$ I rhint I necd to
cluify lhrl lhis wuuld hr ttx typc *hcrc *c hrvc put
on rrf,triclivc c*lndki$ns tlurt sny fint it\ n * it
cnn rmly bc wcd *rhcn -- *.hco :hc primary:urfrcc wnrcr
ir so! nsrilnhlc or not iuftigirrNt.

Q. .And crn you p6int lo u Drpnrtmcrn policy
thrr $tr!€s thsrl

A. I lhink fd hnrc rrjurr poinl !q rhr
prsrlicc tlrsl whcrE wr:*c spplicd thmc condjtionr,
lhnsc rorditi.nr statc thst thc -- drc slpplcmcntnl
grnundwrtcr urr ir limircd in ucc to yr.hrn tftc - dw
surflcc rvstcr is nor arnikbh l*r fflt iufriricrrr.

Mn- SIMFSOH: Thsrk lll thc qrffitionr I h(vc.
Thunk yau, Mr" Frcppcrraslr-

Q. 5a I e.rnl to md.c gwc I undcrsrlnd tl:nr.
Ar I ursdr,rslud Jntrr icati.mony. whcn *,r rall. tfoout
r.upplcmcr*al r*.atcr rigftlr. you madc ndirtirrtion
bctrn'ccn sordi,ticncd rupphmcnlul wmcr rightr nrd thcn
mmcondltionrd bm cansidcrcd to bc suppkmcnenl *.arcr
rights.

lr tlud o fab charscfcrirntion {rf lhmr
lwo ralc&Gricil

A. Ycs- I fti:rl so-

Q. Okay- And ln hoth csrcr would thcsc both
bc ccnsidcrql rllckcd wnicr rights?

A. lf wc r.cnsidrrod t$crn supplcmcntal, thcn
ycr, lhcy lr{ruld bnth bc *rc}.od lrlkr riEhts"

I
2

3
I
3

6
7

I
I

10
11
1Z
13

5
f
?

s
t

1g
rt
1X

16
1?
lg
It
10
zt
27

Id. at 59-60.

Id. at 69

la
l5
1i
TT
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1g g. OLoy" Dr*s lDl*'3 havc I numbcr af
tg ec:fldilitrns thr* nrc uncrl tll dcrlgnatc u wlicr rlght a-r
20 n rupplcmentnl rxslcr righr'.!
1: A. \fcll, ftcy pmhnbly dont spc.cifieelly sly
7x. ihcy'rr supplcmr.nt&1. Eu! yqs, lhcrc rc€ {:onditions
33 plucccl sn pcrmilr rrnd liccns*r thut would rcstrict thc
ll usc af grtrundr,valcr t$ limal rUhcn :urfifd *'!tcr isnl
ls strilnhle or irucuffiricnt. And rhtt woukl cslentiully

15

Id. at72-73.

In the SRBA, except for situations where there was an express supplemental
condition, IDWR did not include supplementar conditions, bui simply noted that
there was another water supply associated with the property under the explanatory
remarks:

r idcnrify thrm as suppl*nxrurl rigfits.
2 Q. Do you hnrnr hou'many diffcrent Yrrsfurui of
3 lhasc cnnditi$ns th,crc arc?
a A. Or.cr limc irk Frobtbly bccn chmgcd ald
I updatod- Eur yca&. I don'r tn$lt- A handful or lc*.rt
c prn&nbly ovcr limc.

? Q. Arc y[u f|milis with what u rupplcmcntll
s sfllEt righr ir','
t A. Ycs. lffc didnl nc(6sily utr thet trrm

ro mwh, blr I Lnw -- t !m ftrmlliffsith it.
1l Q. ln you rc! i3w sf sdjudicstion cl[!ms, how
tl rouhl you draranine r,hclhcr I sllcr right str
13 rupphmnkll'.r
lt A. fh*t's why $c |ricd trot to [* th{t icnn
ts rry mmh.
16 Q. \ltrat was th6 lf,m fill lau uicd?
l? A. Wcjwlusedgcmrallyo-- if aprmn
18 o*nod awa wticr rightr. say I sudre *-srcr right m{, !
-t.y Crcundwstrr right nnd thsylE bcrlh in tftcir numc. ryc
t* wotrld ju5t ffi thc combincrl limits. \vq wcukln'r
21 idcnrifv whirh onc *.u primaru m supplcmcnml-
22 Q. Sothrt'silrhcrcwnrtprivnrelyhcld
23 salrr right --
2t A. Ycsh-
15 Q. - a rufa.c wstcr riEht with o Friyrt(ly

PlOn F

t hcldgroundwatsrighr?
? A. Ycah.
3 Q- $ilh cmd compony shurcs whcrc ritlc rc
a thc s&ttr right i* hcld is tht Emc $f thc cual
s compnny. did you arrid thu ttrnl
6 A. Ttut's *hy wc jurt urcd thlt mndition tn
? say thry'lr m! ahcr. Wc datr't knos thc crtcna of
0 uhich wrtcr right ir uxd -- might bc u primrl, right
I md wh:ich ore mighl bc I ilpplrmrnrsl right. wc,rc

10 jurl EcoEnizing rhat troth rights gs to lhr silnc
1l pBpcrty tr watrr mur*cs" if you will"
L2 Q. lfficGwNsprimliccnsccradsrre
13 rhnt iftlurial * ruppkmcntal condilion, di.l you
la g$cElly tnnilelc lhlt svir inlo thc Dircctor,s
15 mpfdl
16 A. I'm tryitrg io rcmcnrbcrom in B{sifl 34. t
1? rhink *c dcrcrmincd thlt it rhruld hc includcd. Bur
1g thsywrcquilc ffi. tdrrn't ihink !comc rcros mqc
19 thrn I handful in drc y$ri thra I uu down
rd *rnE!Harrlird rli,kl;.aiinF,li;m3

PrgE tl
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Deposition of Carter Frischle at 58-59

16 when reviewing ground water rights within the ASCC service area, IDWR found
water rights with express supplemental conditions, water rights with neither an
explanatory remark or explanatory condition, and water rights with at least one
explanatory condition:

ll Q. So crn 3'ou just erplain uhnt rhrt rablc
ta rrprEsdnls or whrt yrru &nrs' abrrut il. And thcn thrrc's
15 nnd nn thr ncxt gnEf, t(x]-
LG A. So thir t*ble tnd the nurps thut fol.l*r+.,
1? 1*rar'll scc s miip rEprc$cntltian trf tfuit tthk, Thr
rg infnnnlrtioct thul I havc tor Qutstion -i, tslcp l_ c*rncr
1t dirc{tl},fr*rm l}'ilms's tlblc-
28 So of th* \+ ntcr rightg thrt *,src detrrmincti
tl to bc stlclcd. 3?{X} acrer *'arth had -- hnel rupplcmrnurl
22 candilions rxr thdnr- ?q.tlxi -- ?,ffS urrcs ditl nlt havc
13 cithcr u ilpFhrEnt.,|il or an crphrurt*r1 ccnditian. And
l{ lhc rcm*indcr hrd *t lcast onc rxplarurtar3 crrnditinn-

11 .- I -l-- -,.,-,L-._._ -, t:-.. _..L,,_--,..-,

Deposition of Michael Holliday at 3l

l7 In association with the above analysis performed by Michael Holliday, at that time,
there were numerous iterations of supplemental and explanatory remark provisions:
"So there were 44 conditions that I was looking for. I believe it was 32 explanatory
and 12 supplemental condition s." Id. at 34. Additionally,

3 Q. \Vrll. *hcn rl trlnsfcr lpplicrrion is filcd
I nith thc llrFflrlmcnt --
s A. Yclh-
6 q. -- nnd it's s rcquesl ts trJln5fcr ir
? En"runde,Eter righl tfi:rt is stuchcd wi*l surfncc nttcr
s righls, whn m*kes thc dcltrnrinntion ai:tut wtult wuter
I riEht is primurl, and n.h{t rvatrr right is supplcn:cnt:rl?

ls A. Tbr selcr righr iis*llsturuld lurvc -- iI it
ll i* * supplcnrcnhl right, shr:uLl h;u,.c thc canditions cn
13 it that rryruh! sriuhtr it i:lcsr thrt il's $ supplrnxnurl
13 right.
1l Q. O**f " Wfucn y:ru xay it har *rr canditi*ns
l5 on it. rvh*rc uoultl thasc rondilinns $Fpcflf:
lf, A. They wcul*l appe;rr tm lhc water right prir:r
l? tc th* -- 1ou lin**. {s it cxists prinr to thc lmnsfcr.
tc Q. Oftny" Art ynu trrlling nbaot on thc dccree'i
L* A. lt rould b* l drcrrc or it roultl bc I
2a liccnlc-

Id. at68.

Based on the foregoing, there are water rights in Idaho with (l) express supplemental

conditions; and (2) water rights that are stacked, and as a result of being stacked, IDWR may

analyze historical water use and determine whether such historic use makes the exercise of one
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right supplemental to the other in order to evaluate enlargement when such water rights are the

subject of a transfer application.

First, there are no express conditions on WR 35-7667 (either in the original license or the

subsequent modification to WR 35-7667 because of Transfer 80188) that make it supplemental.

Facts at nn 20, 23. Despite the presence of Aberdeen-Springfield Canal Company ("ASCC")

shares associated with the same place of use of WR 35-7667 during the development period and

at the date of licensing of WR 35-7667, Facts at fl1T 3-15, the license issued for 35-7667 does not

contain the word "supplemental" or "primary" on the face of this document. Facts atfl 20. The

only condition of approval for WR 35-7667 simply embodies provisions of Idaho Code $g 42-202

and 42-220, by providing: "This right when combined with all other rights shall provide no more

than 0.02 cfs per acre nor more than 4.0 afa at the field headgate for irrigation of lands above." As

explained by Michael Holliday, there are adozen(as of20l7) iterations of supplemental conditions

historically or currently used by the Department, such as:

The right holder shall make full beneficial use of all surface water available to the
right holder for irrigation of the lands authorized to be irrigated under this right.
The right holder shall limit the diversion of ground water under this right for land
with an appurtenant surface water right(s) to those times when the surface water
supply is not available or reasonably sufficient to irrigate the place of use authorized
under this right.

This type of condition is not present on WR 35-7667 . If the exercise of WR 35-7667 was truly

supposed to be limited to times when ASCC water was unavailable, then a condition could have

been easily added when WR 35-7667 was licensed. If the condition was not added, then the

Hearing Officer should not relitigate a question that should have been easily addressed with the

insertion of a condition at licensing. The Idaho Supreme Court has clearly explained:

Absent BCID undertaking appropriate proceedings to set aside a final
judgment under ldaho Rule of Civil Procedure 60(b), we emphasizethatthe decrees
are conclusive and final, which comports our general reluctance to allow already-
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decreed water rights to be relitigated. See, e.g., City of Blackfoot v. Spackman, 162
Idaho 302, 308, 396 P.3d 1 184, 1 I 90 (2017) ("Furthermore, it is equally clear from
the plain language of the decree that recharge is not listed as an authorized use
under the purpose of use element of I 8l c. Claiming, at this stage, that recharge is
an authorized use of 181C, is nothing more than an impermissible collateral
attack...."); Idaho Ground Water Assoc. v. Idaho Dep't of Water Res., 160 Idaho
119, 128,369 P.3d 897,906 (2016) ("Allowing IGWA to collaterally attack this
determination would severely undermine the purpose of the SRBA and create
uncertainty in water rights adjudicated in that process."); Rangen, 159 ldaho at 806,
367 P.3d at20l ("Any interpretation of Rangen's partial decrees that is inconsistent
with their plain language would necessarily impact the certainty and finality of
SRBA judgments and, therefore, requests for such interpretations needed to be
made in the SRBA itself."); State v. Nelson, 131 Idaho 12, 76, 951 P.2d 943, 947
(1998) ("Finality in water rights is essential."). Finality is for good reason,
especially in water law; otherwise, the approximate $94 million the State expended
in judicial and administrative costs during the SRBA would be jeopardized as mere
wasteful expenditures. See Ann Y. Vonde et al., Understanding the Snake River
B as in Adj udicat ion, 52 ldaho L. Rev. 53, 5 6 (201 6).

In re: SRBA Case No. 39576 Subcase Nos. 65-23531 & 65-23532,163 Idaho at 155, 408 P.3d at

910. This point bears further emphasis. Implicitly imposing a restriction on a water right that

could easily have been made express in the licensing of WR 35-7667 would inject significant

uncertainty into what rights water users received at the end of the statutory permitting process.

Even when apartial decree contained reference to a settlement agreement providing that Blackfoot

could use surface water for ground water recharge, the Idaho Supreme Court held that this

argument was "nothing more than a collateral attack" on the decree as this nature of use could have

easily been included in the partial decrees. Such a restriction on the use of water rights must

necessarily be express, and if it is not, to paraphrase Judge Wildman, it would constitute serious

turmoil and confusion. Memorandum Decision and Order on Challenges Final Order Disallowing

Water Right Claims, p. 5 (Twin Falls County, Fifth Jud. Dist. - SRBA, In Re SRBA Case No. 39576,

Subcase Nos. 65-2353I and 65-23532, Oct. 7, 2016). Relitigation will ensue as water users seek

to know whether their rights are subject to an implied condition-a condition that IDWR has
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expressly included elsewhere as appropriate, and which could easily have been included on WR

35-7667.

In a separate proceeding also involving protests from the Coalition, legal briefs were

submitted to address, among other things, this question relative to two other water rights:

3. tlo the ennditicns of watcr rights 0l -7Al? and 35-?72fi r*quir* &e q,at*r rig6[
holcl*rto uxc surfhcr: rvater right 0l-?fi17 as a prin'rary s*ilrr:e uf waterun6 ground
r'r'ater right 35-772fi as a supptenrcntal s*urce af rvatcr?

Interlocutory Order Addressing Questions of Law, In the Matter of Applications for Transfer

83471,83915 and 83918 in the Name of Rocky Mountain Water Exchange LLC, at2. This

question is similar to the question being addressed in this brief. The Hearing Officer concluded in

the Rocky Mountain Water Exchange LLC matter as follows:

Rrlationshirl bet?r-cen Watrr Risht {ll-70I7 *rd iS-T?2{}

The partial rtccrcc f?rr watt:r right 35-7?3{l dnr:g nrtt inelutie an1'cr-rnriition r::r lnnguagc
rcquiring thc watur right holder to cshausl rhe f ull srrpply of surface watcr availrrblc rjnder rvater
right 0i-7ill7 be lore div*r.ting ground waler uneler r,vatcr right j--T??{i. Wster righr {il-?0lT
ti*es include, a cnndition rec;uiring an ilddirional {supplcmcnral) supply *f watcr bc availablc I'or
irrigatiorlofthr:authorizedanesrvhcnlvalcrright0l-?01?iscurraift:d. Waterright0l-?{11?is
rclatively jutri*r on the Snake River and is only availablc lbr * shorr timr peripd eiuring rhc
irigatifin sL'asoll. Thc condifitn on rvater right 0t-7fi17 cloes ntrt statr; thal rhe righr rnust ber lully
urilizcd or cxhuu-';ted helirrc nsing othcr rvalcr riglrts. ln lacl. lvatcr rights CIl -70f? ancl jS-??10
eltt not inclutJe an1' conditit:ns dcsr:rihirrg thc ord*r o1'use llrr the rvatei righ{*" ln {hc absencc *f a
eonditir:n nltking *'alrr right 35-772A sccondary tn waler right lll-70tT, th* righr hi;ld.r:r is
:tuthcirized to riiverl watcr ulttler e;thrr lvfitcr right in any orcicr tc accornplish thc irrnefisill use
dcsritrcrl hy rhe rights irhe ir-rigation of I l8 acrcs).

Id. at7. The final sentence of the Hearing Officer's analysis bears repeating: "In the absence of

a condition making water right35-7720 secondary to water right 01-7017,the right holder is

authorized to divert water under either water right in any order to accomplish the beneficial

use described by the rights (the irrigation of I l8 acres)." WR 35-7667 contains no conditions

making it supplemental, which means that Duffin can use either ground water or surface water to
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irrigate the Duffin property, and Duffin every right to move the WR 35-7667 off the property as

long as there proof of historical use to avoid enlargement issues (which there is).

Additionally, WR 35-7667 is not supplemental simply merely because it is "stacked', with

ASCC shares. As described in the Transfer Memo, asa result of being stacked, IDWR may analyze

historical water use and determine whether such historic use makes the exercise of one right

supplemental in practice to the other as a basis to evaluate enlargement when such water rights are

the subject of a transfer application.

When reviewing the actual water use and development of the right (and the development

of the right is something IDWR does look at as IDWR personnel described in the depositions

referenced above), WR 35-7667 has not been actually been used as a supplemental source to the

ASCC shares. Precisely the opposite, on the place of use for WR 35-7667, there has never been a

time when ground water and surface water have been used for irrigation at the same time. Facts

atlQ.5. The reason WR 35-7667 was sought was because in the 1970s Duffin had difficulty

receiving surface water at the end of the Hege Drain off the N Lateral. See id at n27 (showing

location of Hege Drain). Once the ground water well was drilled, it was used as the only source

of irrigation water on the property until the end of 201 6. \n2017, the Applicant began exclusively

using ASCC water on the property (as ASCC has make significant system and operational

improvements over the years resulting in a reliable source of supply). See id. atl26 (WMIS data

confirming lack of electricity use at the well). In fact, the same pump that was used to pump

ground water has been removed from the well and repurposed to divert the ASCC surface water

from the Hege Drain.

As described above, there are water rights with (1) express supplemental conditions; and

(2) water rights that are stacked, and a result of being stacked, IDWR may analyze historical water
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use and determine whether such historic use makes the exercise of one right supplemental to the

other when analyzing a transfer. Under the second described supplemental situation, and in

response to the question herein, WR 35-7667 is a not a supplemental water right.

Finally, it is worth noting that even if WR 35-7667 is determined to be supplemental for

any reason, the Transfer Memo allows a right such as this to be transferred even if there is no

enlargement' Transfer Memo at29. This is explained in Jeff Peppersack's deposition testimony.

See Harris Declaration at Exhibit L To verify that there will not be an enlargement, the Transfer

Memo requires submission of five years of historical water use data for IDWR to analyze. This

ensures that the ground water used at the former place of use is similar to what will be used at the

new place of use' There is no specific language in Idaho Code $ 42-222 concerning supplemental

water rights, but enlargement is specifically described as an item that must be considered when a

transfer application is filed. It is under the enlargement criteria that IDWR's position on transfer

of supplemental rights (as described in the Trander Memo) is appropriately based. Accordingly,

even if WR 35-7667 is considered a supplemental water right, it can be changed to a primary water

right under Idaho law based upon IDWR's interpretation of Idaho Code Q 42-222, to which it is

entitled considerable weight.

B. Is the proposed transfer contrary to the conservation of water resources within
the State of Idaho?

The direct answer to this question is "no" because Duffin and/or Lava Rock Ranch, LLC

will utilize sprinklers and/or pivots to irrigate the proposed place of use. This is the primary

consideration when reviewing this criterion, as described in the following decision of the

Department:
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Conscruatiorr uf lYater Re-sonrce*

Aston propos{:s tr: inigate wift center pivots nnt! sprinklers. 'f'liis is all ellicient means nf
inigalian aml is qnnsislent rvith ttre sonscrviltirxr r:f rvaler i.-ruorr*, within th* stale of teiatur.

Amended Preliminary Order Approving Transfer,ln the Matter of Application for Transfer No.

82640 in the Name of Clinton K. Aston, at 29. This conservation of water resources criterion does

not include matters that are encompassed under the "local public interest," as described in another

decision of the Department:

ConF*rvrtiun of Wnter Resourcss

During oral argunrenl li:r the Agencies' Motionr thrre was some discussian abont the mope
ttf revielv under thc conssftation of rvater rs$uurces element set ftrrth in ldaha Cacls $ 42-
303,,t{5XiJ. Thr cunseru*ation of water rssourc€s review is meart to he separate anil distinct fi'um
the loca.l public intuest review under Idaho Ccde $ 42-?il3A{5[e]. 'lhercfore. the teml
"cons€n'ation *f r,r,ater resourr:s.s'o docs not mean rs$erving water l?onT appmpriati*n or setting
rvater aside for instream uses Euch a-c fish hahitat. 'l-hese topics snd issues are encompsssed by the
local putrlic interesl revicw and sbould be r,veighed agirinst all other local public interest flactor$"

Diverling w*ter from ueeks and sbeams lbr inigali*n uff is 6n accepted c,$mrnon practice
in ldah*. llird proposer to irrigate using pipelines, sprinkl*rs and pivots. which constitutes a
csnsarvativr use nf rvater whrn ctrmpared to pther inigatiun methods.

Order on Exceptions; Final Order,ln the Matter of Application for Permit No. 74-16187 In the

Name of Kurt W. Bird or Janet E. Bird, at 27 . lt appears that the Coalition included its question

as a component of the local public interest review, which will be addressed in the following section.

As to how the conservation of water resources criterion has been interpreted by IDWR, with the

use of sprinklers and pivots, Duffin and/or Lava Rock Ranch, LLC satisfy this criterion.

C. Will the proposed transfer conflict with the local public interest? What is the
potential effect of the proposed water use on the public water source?
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In the Applicant's view, the answer to this question is "yes," this transfer is in the local

public interest. Generally speaking, the local public interest involves weighing of various interests

as the Hearing Officer has previously described in another matter:

In its L,ricl. SW{l aeknt:rvledges lhat thc D*parlmrnt is nor rcquired tr,r enlirret: ur
arimini*tcr thc prnvi.:inns of ldahr.-r Lllde: 

"$S 
I l-:l8tl5 anri fi7,fiSl? when ir conducrs itr r:cvicrc *,

alrirtriilsrapplicatiafi trtdurlciirhu (:de $ 42-?.2t. liWC $rit,f..tr 11. lnstead, SIVC a.rg|lc$thal
thcsc.ltalulffy prttvision$ reprcscnt find sunularizr: thc ltreal pubtie interrjst in u.ring surl'acc
rvattr stturces, rt'hcre rrlnsorrilhh avirilahlc, as thc prirnary .supply !br-irrigatiorr ure.

l.ucal pr-rhlic in(i:r*st is de fitkd ts "ths intcrcsts that the pur:ple in the area dirtctly afl'ecrcci
hy a prnpOscd wittcr uscr har,'e in lhc cllects *l"sur:lr us* {}n tlre prrhlii water rL-soprur'." [j*1o {irdr: o
43-20?8{-11. "-i'hc relevartl cl,;rnunls [ol'the local gruh!i* intcrcst] :urilthcir rrlar.ivr: w,cighrs wili vary
n'ith hrcal ncctl.t, circunrstatrcrs, arid iutcrcst.s." sl]n*cl/ t" flunn,l{}a lilahn 330. 3:1ir, fnZ p.:rt ++t.
450 { i ti8-51. "'l'ltr dctcnrtittalion ul'r,vh:rl clcnrents *l- thc puhlic inlcrrsl arc irnpuctccl" snd rvhal thc
publir: il.r,teresl r*q*ircs. is comn-lillcd to lth{i []*prarinrcnt'sI snr.urcl discretiurr." Al

'l'hc tvalttirtion ol'rvhe lher a transfcr applicatimr is i* tlrc lacal publie inlercst invulr,us
iri*nlitying the lsrcal public irltcttstrs iltri thr:n r,i'eighing lhosc inicrrsls, 'l'Frc Cloalition has fi'arucd
ils ergumetlts rclatr:d ttr ldah* flod* $$ 3'l"-1Hfl5 and 6?-{i-5i7,,vithin tl:c cmrtq:xt o!.the local
publiu inl"cresl c!etr.renl of revicrv. Llclbrc thc hearing ofliccr crln rnakr: un ur,,errll det*rminirtiorr
af'whctlt*rthc pr*p*sc';.llranslbr appliuiltionri *rc in lhc local public lnt*rcsl. thc" partirs must br
givcrt an r:pporturlilS 1o pr*scnt cYiclcnce tin lhrr lncrrl pubIic i1]1{jrr:st {rtr-rtos-idc6lilicd hy lhr;:
(loalition {rslatcd lo thc surf?rce s'al*r irrigirtion prr:lcrcnr:cl antl *ls* given an oppartnnill,ln
pl'csultl r:viclet:l:r] otl at'ly othr.r kx;al pulrlic inlercnt f'nclors. ll rvoultl hc iuapprop,iiu1* lu rcsch *
dr:tcrtrrinlrlitrn r:* thc krcul puhlic intercst clL:trlerll ol'ldLrhc ilatle $ ,{1,2?l ivittrouf li:rrher
{lcvc I o}rrn *n t * l' th c cv idc ntinry. rur.rrrti.

Interlocutory Order Addressing Questions of Law, In the Matter of Applications for Transfer

8347 l, 839 1 5 and 839 I 8 in the Name of Rocky Mountain Water Exchange LLC, at7. In our view,

however, it does appear that 83160 is straightforward enough that the local public interest

evaluation can be addressed through the briefs submitted by the parties.

Even though the Coalition has agreed that injury is not an issue in this proceeding, Facts

fl33, and even though "[t]he local public interest analysis is meant to be separate and distinct from

the injury analysis under 5 42-203A(5)(a) and the conservation of water resources analysis under
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Q 42-203A(5X0," Order on Exceptions; Final Order,ln the Matter of Application for Permit No.

74-16187 In the Name of Kurt W. Bird or Janet E. Bird, at 27, the Coalition's question concerns

the potential effect of what is being proposed under 83160 on the proposed water source-the

ESPA.

To the extent there is a relationship to what is proposed under 83160 and the goal of

restoring ESPA aquifer levels, which is in the local public interest, mitigation for diversion of

water under WR 35-7667 is already being provided to the Coalition in the form of Duffin's

payment of assessments to the Aberdeen-American Falls Ground Water District ("AAFGWD")

that are utilized by AAFGWD to meet the mitigation obligations of the historic settlement

agreement between IGWA and the Coalition that called for ground water districts to undertake

certain ESPA enhancement activities in exchange for settlement of a conjunctive administration

delivery call (see https://idwr.idaho.gov/legal-actions/settlements/SWC-IGWA/ for copies of this

agreement, addenda, and related documents). The settlement agreement was stipulated to as a

"mitigation plan" under Rule 43 of the ldaho's Rules for Conjunctive Management of Surface and

Ground Water Resources (IDAPA 37.03.11), which were promulgated pursuant to authority

described in Idaho Code $ 42-603. After some minor changes, the Director of IDWR issued a

Final Order Approving Amendment to Stipulated Mitigation plan on May 9, 2017 (see

https://idwr.idaho.gov/files/legal/CM-MP-2016-001/CM-MP-2016-001-20170509-Final-Order-

Approving-Amendment-to-Stipulated-Mitieation-Plan.pdfl. The main action described in this

settlement agreement calls for ground water district patrons (and others that join by contract) to

reduce pumping across the entire ESPA by 240,000 acre-feet per year to meet certain benchmark

aquifer recovery level goals. Each ground water district's portion ofthe 240,000 acre-feet per year

reduction has been assigned and each ground water district is then responsible for ensuring that
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ground water district patrons implement pumping reductions or pay for ground water recharge to

meet their respective mitigation obligations. Just like all water right owners who are patrons of

AAFGWD, Duffin's diversion of water under WR 35-7667 is limited to the diversion of a certain

amount of acre-feet each year, an amount that is actually less than the historic diversion amount to

meet the reduction obligation allocated to AAFGWD, which in turn then allocated individual

reductions to its patrons. Accordingly, pumping under WR 35-7667 atthe new place of use-

because it will be limited to the historic pumping (plus the imposed pumping reduction) that

occurred at the current place of use-83160, if approved, will not injure the Coalition's water

rights or be detrimental to the aquifer levels of the ESPA. This is because the right holder of WR

35-7667 has and will continue to contribute to aquifer recovery, which is in the local public

interest. To date, these mitigation efforts have yielded positive results. See, e.g.,

19121

In addition, Idaho Code $ 55-l0l includes water rights within the definition of "real

property." It is in the local public interest to allow an individual's property right to be exercised,

and related to this principle, implied limitations on the exercise of property rights should not be

read into such property rights.

Furthermore, irrigation of farm ground and the benefits to the Aberdeen area from

successful farming is in the local public interest. Agriculture is Aberdeen's main industry and

critical to its local economy because it has been impacted by business closures. See, e.g.,

set-to-close/article-l lc4cc88-0b19-11e1-a069-001cc4c002e0.html (describing closure of J.R.

Simplot potato processing plant in Aberdeen).
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From an overall balancing of interests, in our view, all facets of what is proposed under

83160 are in the local public interest, and in a weighing of those interests,83160 should be

approved.

D. Application for Permit 35-9000, WR 37-2801 (and its progeny rights), and WR 37-
7295.

In the Requestfor Briefs, the Hearing Officer included selected documents from the water

right backfiles for Application for Permit 35-9000, WR 37-2801, and WF.37-7295, as ..they may

be relevant to the issues raised in the pending case." Request for Briefs at l.

Application 35-9000 was submitted by Vem Duffin, and it sought a permit to develop a

water right for .90 cfs for the irrigation of 45 acres. These described 45 acres are within the same

legal subdivisions of the place of use of WR 35-7667. The application document also indicates

that ASCC shares were associated with the property, which is additional confirmation that is

contained in the Facts at paragraphs 3-4. Application 35-9000 was submitted on April 30, 1gg2

during the time that the permit for WR 35-7667 had lapsed (between November 2,lgh} and June

11,1992). Facts at fl'1110-13. It therefore appears that it was submitted because Vem Duffin

believed he would not be able to perfect WR 35-7667, but once proof of beneficial use for WR 35-

7667 was submitted, WR 35-7667 was reinstated and eventually licensed. This is supported by

the fact thatparugraph l2 of the application document provides "[t]his application is for an existing

system[,]" a system that was evidently installed under the permit for WR 35-7667. It appears that

Application 35-9000 was no longer pursued once wR 35-7667 was reinstated.

The fact that ASCC water was listed as another water source on the Duffin property under

Application 35-9000 does not change the analysis regarding supplemental water rights, which is

set forth above. The presence of this entitlement to ASCC water did not make WR 35-7667
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supplemental, it was not licensed with a condition making it supplemental, and therefore, it is not

a supplemental water right.

The documents associated with WR 37-2801 consist of a transfer application for this right

assigned the transfer number of 5l 16, two quitclaim deeds, a preliminary order dated June l, I 998,

and what appears to be an identical preliminary order dated October 28, lgg8. The preliminary

order describes that the water right subject to the transfer-WR 37-2801-was proposed to be split

into two "children" rights (a "C" and o'D" portion) to be used at new points of diversion and places

of use. The preliminary order describes that another water right, WR 37-7295, "authorizes the

diversion of groundwater and is appurtenant to the same place of use as water right no. 37-Zg0lB.-

Preliminary Order at2 (15).

The Preliminary Order describes that at least four separate times, the Department sought

additional information to address "deficiencies" on the application, including information

necessary to address enlargement and injury associated with the transfer of WR 37-2801.

Eventually, Transfer 5l 16 was denied because such information was not provided, and it was not

shown that Camas Creek would provide enough water during the mid-summer months for WR 37-

2801 tobeexercised,nohistoryofpastuseof WR37-280l,non-injurytootherwaterrights,or

non-enlargement as described inthe Preliminary Order. Importantly, there is no discussion in the

Preliminary Order of WR-37-7295 (a ground water right) as a "supplemental" water right or the

need to provide an analysis of the historic use of the ground water right that would remain at the

original place of use. In our view, this administrative decision embodies the principle that a water

right associated with the same place of use of another water right remains eligible to be transferred

to a new place of use, but factually, before this can occur, evidence of historic use to address
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enlargement and injury must be provided. This principle is now desqibed in the Transfer Memo

at p.29:

{4} 0 hanqinq SgqpjemeahlEtghlle 3rlrne_ry_y{alsi F!gn, F. *upp lernenral
irrigalian right is a etacke'c water right aulhrrizing the diversiolr of water
for irrigation fnom a secondary $ource la provieie a full supply for ernps
rvhen used in combination with a primary right. A supplemental right
can provide additionat waler in coniunction with a primary source, or at
tiraes ,,,ihen the prirnary sourca is unavailable. The use of a
suFplsmsnte! right is d*pandent on the supprly availabla under the
aesofiiated primary right and can be highly variable {rorn year to year.
,An application for transfer prop*sing to change a *upplemen{al
imgation righl to a u$€ as a primary lvater righl for irrigation qr oilrer use
will be presumed to enlarge the supplernental righr. An exception is
when the upplicant can cleady domsns{rale, u$tng hi$torlc dlversion
raccrds for lha *upplumantei dght as descrihsd in [5] below, or othe,
corrvinelng waler use informatisn, lhat there wculd be no enlargetrtent
nf the wat€r right belng changed €r cther related waler rightr. Evidenca
of the quantity of water beneiicialFy used under the primary right musi
be acccrnpanied by some evidence of &d qusntib/ ol water used under
lhe *upplemental right to qualifo as 'csnvincing srater use information.',
The *upplamenlal right rnust hava been used cn a regrrlar baui* iused
mors tl'lsn 50 percent of the tirne). lnsuffi*ient dala will be graunds t*
reject the applieation b€causa the departrnent wil! not b€ 6ble to
aecertain if tha right will ba enlarged,

lf an applicrtio.fl prspases ta change *nly a portion of a rupplerncntal
iirigation right ta a use as a prima4y waler right, the appiicaticn is not
approrrable unless the €xtent of beneficial use under all ass*ciated
rights prior ls the lransfar rvill be proporlionately reducad cr transferred
to another place ol use lo avoid enlargement of the remalning portion ri
the supplernental right. The assocjated right{s} wiil nat need to be
reduced if lhe entire supplemcntaf right will be changed ihrough th*
iranefer,

Transfer Memo at 74.

Duffin has provided evidence of historic use for WR 35-7667 asit was used as the only

source of water on Duffin's property for several decades, but now there has been a complete

conversion to ASCC water (due to system improvements and sufficient reliability of deliver of

ASCC water) in2017. Facts at1124-26. Further, WR 35-7667 was placed in the Idaho Water

Supply Bank in 2017. Id. atl28. This historical use makes WR 35-7667 eligible to be transferred

to the proposed new place of use under 83160. And because WR 35-7667 will be utilized as the

source of water at the new place of use, there will be no additional impact to other water users as
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the amount of ground water diverted will be similar. Counsel for Duffin has heard this concept

referred to by others as the "burden of water," and relative to WR 35-7667,the burden of water

willbe similar if 83160 is approved.

Finally, the Hearing Officer included a copy of documents associated with WP.37-7295,

the ground water right that "authorizes the diversion of groundwater and is appurtenant to the same

place of use as water right no. 37-28018" addressed in Transfer 5116. Preliminary Order at 2

(tj5). Despite the presence of surface water on the same place of use for WR 37-7295, the license

for WR 37-7295 does not contain a supplemental water right condition. Because it was not a

supplemental water right, then the right holder was authorizedto divert water under either water

right in any order to accomplish the beneficial use described by the rights. See Interlocutory

Order Addressing Questions of Law,In the Matter of Applications for Transfer 83471,83915 and

83918 in the Name of Rocky Mountain Water Exchange LLC, at 7. This made either WF.37-7295

ot 37-2801eligible to be unstacked and moved off their same place of use, but only if there was

enlargement or injury. Because no evidence on these issues was provided, Transfer 5116 was

denied, but not because WR37-7295 was supplemental.

In Duffin's case, there will be no enlargement because 35-7667 will be utilized at the new

place of use like it was at the old place of use. And the ASCC water, while not being used on the

Duffin property for several decades, has not been forfeited under Idaho law and remains eligible

to be used once again because of a statutory defense to forfeiture. See Idaho Code $ 42-223(7).

In sum, these additional documents provided by the Hearing Officer provide precedent for

the analysis and issues that must be addressed that allow a stacked water right to be moved and

used at a new place of use. These documents are consistent with the polices of theTransfer Memo,

and because evidence of the historic use of 37-7667 has been provided and diversion at the new
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place of use will similar or below these historic diversion amounts. There will be no enlargement

or injury to the Coalition's water rights or other water rights.

IIL CONCLUSION.

For all the above reasons, 83160 should be approved.

Submitted this lTth day of July,2020

f%.qta- t-.
Robert L. Harris, Esq
HoLDEN, KIDwELL, HaHN & Cnaeo, p.L.L.c
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