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BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

APPLICANT'S
PETITION FOR RECONSIDBRATION

Applicant Jeffrey and Chana Duffin (collectively "Applicant" or "Duffin"), by and through

their attorneys of record, Holden, Kidwell, Hahn & Crapo, P.L.L.C., pursuant to the Explanatory

Information to Accompany a Preliminary Order, the Rules of Procedure of the Idaho Department

of Water Resources (IDAPA 37.01.01), and Rule ll.2(b) of the Idaho Rules of Civil Procedure,

Duffin hereby requests reconsideration of the Hearing Officer's Preliminary Order Denying

Trander dated July 24,2020 issued in the above-entitled matter (the "PreliminarJt Order"). This

brief is also supported by the Declaration of Robert L. Harris in Support of Applicant's Petition

for Reconsideration submitted contemporaneously herewith (the"HaryE_Declargljon").

APPLICANT'S PETITION FOR RECONSIDERATION - Page 1



Duffin filed application for transfer no. 83 160 ("83160") to move WR 35-7667 off property

owned by Duffin to be utilized on property owned by Lava Rock Ranch, LLC. If 83160 is

approved, then WR 35-7667 will be sold to Lava Rock Ranch, LLC. 83160 was protested by the

A&B lrrigation District, Burley Inigation District, Milner Irrigation District, North Side Canal

Company, Twin Falls Canal Company, American Falls Reservoir District #2, and Minidoka

Irrigation District, a collective group of large canal companies and irrigation districts self-referred

to as the Surface Water Coalition (the "Coalition").

IDAPA 37.01.01 "contains the rules of procedure that govern the contested case

proceedings before the Department of Water Resources and Water Resource Board of the state of

Idaho." Rule 001 .02.1 The above-entitled matter is a contested case before the Idaho Department

of Water Resources ("IDWR" or "Department"). James Cefalo is the hearing officer (hereinafter,

the "Hearing Officer"). It was determined by the parties at a prehearing conference that there are

several questions of law associated with 83160, and the Coalition's concerns about 83 160 may be

addressed through stipulated facts and legal briefs. Rule 557 provides that parties to a contested

case may stipulate among themselves to any factat issue in the contested case and Rule 564 permits

the Hearing Officer to request briefs from the parties to a contested case setting forth arguments

and positions on any questions of law in the case. Duffin and the Coalition drafted and submitted

a Stipulated Statement of Facts (hereinafter simply ooFacts"), and thereafter, the hearing officer

issued a Request for Briefs on May 26,2020, in order to address the following question:

Given the Stipulated Statement of Facts,the document from the Department's water
right records identified by the hearing officer, and any relevant previous decisions
of the Department and/or the Idaho courts, does Application 83160 satisfy the
transfer review criteria set forth in Idaho Code g 42-222(l).

I Citations to rules in IDAPA 37.01 .01 hereafter only include the specific subsections for these rules and do not include IDApA
37.0 I .0 I before the subsection citation.
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Request for Briefs at2.

In addition to the Facts, the Hearing Officer included in the Request for Briefs certain

documents associated with Application for Permit 35-9000, WR 37-2801 (and its progeny rights),

and WR 37-7295. The Hearing Officer indicated that these documentsoomay be relevant to the

issues raised in the pending contested case."

The transfer review criteria are:

tssuEs

Applications for transfer are filed for the purpose of changing a point of diversion,
purpose of use, period of use or nalure of use of all or part of a licensed, decreed or
statutory water right. Section 42-222,ldaho Code, identifies the following poteniiat
issues that the department can consider in connection with an application for transfer:

1. will the proposed transfer reduce the quantity of water under existing
Water Rights?

2. Will the proposed transfer constitute an enlargement in use of the original right?
3. Will the proposed transfer be contrary to the conservation of water resources

within the State of ldaho?

4. Willthe proposed transfer conllict with the local publie interest, where local
public interest is defined as interests that the people in the area directly affected
by a proposed water use and its potential effect$ on the public water source?

5. Will tha proposed transfer adversely affect the local economy of the walershed
or local area within which the source of waler for the proposed use
originates, in the case where the place of use is outside
of the watershed or local area where the source of water originates?

6. lf the proposed transfer is for a municipal use, is it necessary to provide
reasonably anticipated future needs for a municipal service area and is the
planning horizon consistent with sections 42-zz2 and 42-2028, ldaho code?

7. will the proposed transfer change the nature of use from an agricullural
use, and would such a change significantly affect the agricultural base ol the
localarea?

Facts at flI2. The Coalition has agreed that the issues described under subparts (1), (5), (6), and

(7) are not at issue in this contested case, but the following questions categorized under subparts

3,4, and 5 are at issue:

32.1 (No. 2 above): Does the proposed transfer constitute an enlargement of the
original right? More specifically, is 35-7667 a supplemental ground water right or
otherwise limited in its exercise and cannot be used as a primary ground water right
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at the new proposed place ofuse?

32.2 Qrlo. 3 above): Is the proposed transfer contrary to the conservation of water
resources within the State of ldaho?

33.3 (No. 4 above): Will the proposed transfer conflict with the local public
interest? What is the potential effect of the proposed water use on the public water
source?

Facts at 12 (132).

These questions were addressed by Duffin and the Coalition in briefs each submitted to the

Hearing Officer. One week after submittal, the Hearing Officer issued the Preliminary Order

holding that the transfer should be denied. The Preliminary Order is divided under the following

headings:

1. Barron v. Idaho Dep't of l{ater Resources;
2. Enlargement Analysis;
3. Supplemental Nature of Water Right35-7667;
4. Separate Sources Not Used in Same Year;
5. Combined Limit Conditions;
6. Injury to Other Water Rights;
7. Conservation of Water Resources; and
8. Local Public Interest.

As stated above, a party in this proceeding has a right to petition the Hearing Officer for

reconsideration within l4 days of the issuance of a preliminary order, which in this case is on or

before August 7,2020. Therefore, the Applicant's Petitionfor Reconsideration is timely.

Rather than address each of the Hearing Officer's sections individually, because of

overlapping concepts and blending of issues where we believe the Hearing Officer erred, we will

not address each of these sections in order. Rather, we will address all the issues collectively

below.

APPLICANT'S PETITION FOR RECONSIDERATION - Page 4



I. ARGUMENT.

At the outset, it is critical to recognize that WR 35-7667, a ground water right, is the only

water right subject to proposed changes under 83160. This right is owned by Duffin.

The water rights and other water entitlements (WR 01-238, WR 01-297 , and storage water

owned by Aberdeen-Springfield Canal Company ("ASCC")) that yield water to ASCC are not

owned by Duffin. Th.e water rights and entitlements that yield water to the ASCC shareholders

are owned by the ASCC, not Duffin. As an ASCC stockholder, Duffin is only entitled to a

proportionate share of the water and obliged to pay a proportionate share of the operating

company's maintenance costs, "regardless of whether such water is used or not . . . ." Idaho Code

5 42220t.

Duffin has not proposed to amend any element of ASCC's water rights, nor could he

without authorization from ASCC. Ownership of canal company shares does not vest legal title

of the canal company water rights in the shareholder. Ownership matters in Idaho water law as

without ownership of such rights, even non-use by shareholders cannot result in forfeiture of the

canal company's water rights. See Aberdeen-springfield Canal Co. v. Peiper,l33 Idaho 82,86_

87, 982 P.2d 917, 921-22 (1999) ("ASCC, as a Carey Act operating company, holds title to the

canal system and is the appropriator of the water rights involved in this case. . . . . A finding of

forfeiture in this case, where the appropriator did nothing to cause the nonuse of the water, would

have troubling consequences for all Carey Act operating companies. Such a ruling would give

stockholders, who are not appropriators, the power to determine the fate of ASCC's water

rights. If a number of stockholders chose not to use their share of ASCC's water for the statutory

period, ASCC's water right would gradually reveft to the state through partial forfeiture. If the
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Peipers' argument were valid, ASCC could only watch helplessly while its water right was lost.)

(emphasis added; citations omitted).

Turning now to the Preliminary Order, our first concern is that the Hearing Officer

dismissed the significance of whether WR 35-7667 is or is not supplemental to water allocated to

ASCC shares associated with he same property covered by the place of use element of WR 35-

7667: "ln their respective briefs, the parties provided extensive argument about whether water

right 35-7667 should be considered a primary water right or a supplemental (secondary) water

right. The enlargement analysis would be identical in either case." Preliminary Order at 5. In

our view, the determination of whether WR 35-7667 is or is not supplemental is the critical initial

inquiry before embarking on an enlargement analysis.

Duffin provided significant discussion of legal authority in support of our position that a

plain interpretation of the elements of WR 35-7667 results in a conclusion that it is not

supplemental to any other water source, including to water allocated to shares in a canal company

with water rights owned by the canal company that yield water to those shares. See Applicant's

Argument Brief at 4- 1 1 . There is no response or other analysis in the Preliminary Order on this

legal authority addressing the question ofwhether WR 35-7667 is supplemental or not. We believe

this is reversible error, and request that the Hearing Officer reconsider the water right interpretation

legal authority previously provided. Within that legal authority, the law is clear under City of

Blackfoot v. Spackman, 762ldaho 302, 306,396 P.3d I 184 (201 7),thatthe Hearing Officer cannot

go beyond the four corners of the water right decree or license when interpreting a water right:

When interpreting a water decree this Court utilizes the same rules of
interpretation applicable to contracts. 1,4&B lrr. Dist. v. Idaho Dep't of Water.Res.],
153 Idaho [500,] 523,284 P.3d 1225,1 248 [(2012)]. If a decree's terms are
unambiguous, this Court will determine the meaning and legal effect of the decree
from the plain and ordinary meaning of its words. Cf Sky Canyon Props., LLC v.

Golf Club at Black Rock, LLC, 155 Idaho 604, 606,3 15 P.3d 792,794 (2013) ("lf
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a contract's terms are clear and unambiguous, the contract's meaning and legal
efl'ect are questions of law to be determined from the plain meaning of its own
words."). A decree is ambiguous if it is reasonably subject to conflicting
interpretations. Cf. Huber v. Lightforce USA, Inc.,l59 Idaho 833, 850, 367 P.3d
228, 245 (2016) ("Where terms of a contract are 'reasonably subject to differing
interpretations, the language is ambiguous...."' (quoting Clark v. Prudential Prop.
and Cas. Ins. Co., 138 ldaho 538, 541, 66 P.3d 242, 245 (2003)). Whether
ambiguity exists in a decree "is a question of law, over which this Court exercises
free review ." Rangen, Inc. v. Idaho Dep't of Water Res., I 59 ldaho 798, 807 , 367
P.3d 193,202 (2016) (quoting Knipe Land Co. v. Robertson, l5l ldaho 449, 455,
2s9 P.3d s95, 601 (201 l)).

Water rights are defined by elements. See l.C. $$ 42-141 1(2); see also City
of Pocatello v. Idaho,l52 Idaho 830, 839, 275 P.3d 845, 854 (2012) ("The elements
listed [in section 42-1411(2) ] describe the basic elements of a water right."); Olson
v. Idaho Dep't of Water Res., 105 ldaho 98, l0l ,666P.2d 188, l9l (1983). Idaho
Code sections 42-1411(2) and 42-1411(3) comprise a list of elements that define a
water right. Under Idaho Code section 42-1412(6), a water decree "shall contain
or incorporate a statement of each element of a water right as stated in subsections
(2) and (3) of section 42-14l l, Idaho Code, as applicable." ... Thus, a water decree
must either contain a statement of feach element] or incorporate one, but not both.
Markel Int'l Ins. Co., Ltd. v. Erekson, 153 Idaho 107, | 10,279 P.3d 93, 96 (2012)
("The word'or' ... is '[a] disjunctive particle used to express an altemative or to
give a choice of one among two or more things ) "); In re Snook,94 Idaho 904,906,
499 P.2d 1260, 1262 (1972) ("The word 'or' ... is given its normal disjunctive
meaning that marks an alternative generally corresponding to 'either'....").

City of Blackfoot v. Spackman, 162 Idaho 302, 306-07, 396 P.3d 1 I 84, 1 I 88-89 (2017) (footnote

omitted).

There is no element of WR 35-7667 indicating it is supplemental or otherwise limited or

combined with the water allocated to canal company shares associated with the same property

covered by the place of use of WR 35-7667. This should end the inquiry as to whether there is

any combined limit or connection with surface water allocated to Duffin's ASCC shares. If there

are no words combining these rights (the water right elements, conditions, or other language in the

water right), then no combination exists. The City of Blackfoot case makes it clear that the absence

of words in water right decrees (and by extension, water right licenses) has meaning. In that case,

even with a recorded water right agreement referenced an explanatory remark in the decree itself
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(which provided ground water recharge authorization under WR 01-181C), the court focused on

the absence of the word "ground water recharge" under the beneficial use heading of the decree,

and held that recharge was not authorized:

Furthermore, it is equally clear from the plain language of the decree that
recharge is not listed as an authorized use under the purpose of use element of
I 8l C. Claiming, at this stage, that recharge is an authorized use of I 8l C, is nothing
more than an impermissible collateral attack on the partial decree. Allowing the
City "to collaterally attack this determination would severely undermine the
purpose of the SRBA and create uncertainty in water rights adjudicated in that
process." Idaho Ground Water Assoc. v. Idaho Dep't of Water Res., 160 Idaho I 19,
128, 369 P.3d 897, 906 (2016). As we recently stated in Rangen, Inc., "falny
interpretation of [the] partial decree [] that is inconsistent with the [ ] plain language
would necessarily impact the certainty and finality of SRBA judgments and,
therefore, requests for such interpretations needed to be made in the SRBA itself."
159 ldaho at 806, 367 P.3d at20l. Here, no such request was made.

Id. at308,396 P.3d at I 190 (2017) (emphasis added). By reading in aspects of the water right that

are not expressly written, the ldaho Supreme Court held that this "would impermissibly muddy

the decree." Id.

The Hearing Officer has read into WR 35-7667 a "single, combined beneficial use"

limitation, which is really reading in a consumptive use element to this water right as evidenced

by the following sentence contained inthe Preliminary Order after the Hearing Officer introduced

this new concept: "lfthese two rights were separated or unstacked, the consumptive use associated

with the water rights would double." Preliminary Order at 5. The rationale for this approach is

because these water entitlements have places of use that overlap: ooThe question of whether two

water rights represent a single, combined beneficial use is determined by the place of use

descriptions for the rights, not by the existence of or absence of water right conditions." Id. at7.

There are four major flaws with the Hearing Officer's conclusion. First, it reads in a

limitation on the water right that is not written anywhere on the water right. This is wholly
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improper under the City of Blackfool holding, as it impacts the "certainty and finality" of perfected

water rights which "would impermissibly muddy the fwater right]."

Second, combined limits are easily added at the water right licensing stage and in

adjudication proceedings. If the exercise of WR 35-7667 was truly supposed to be limited along

with surface water allocated to ASCC shares to a combined consumptive use, then a condition

could have been easily added when WR 35-7667 was licensed or when ASCC's water rights were

decreed in the SRBA. If combined consumptive use conditions were not added, then the Hearing

Officer should not relitigate a question that should have been easily addressed with the insertion

of a condition at licensing or in the SRBA. In the context of interpreting water right decrees, the

Idaho Supreme Court has explained:

Absent BCID undertaking appropriate proceedings to set aside a final
judgment under Idaho Rule of Civil Procedure 60(b), we emphasizethatthe decrees
are conclusive and final, which comports our general reluctance to allow already-
decreed water rights to be relitigated. See, e.g., City of Blaclcfoot v. Spackman,l62
Idaho 302, 308, 396 P.3d I 184, 1 1 90 (2017) ("Furthermore, it is equally clear from
the plain language of the decree that recharge is not listed as an authorized use
under the purpose of use element of 181C. Claiming, at this stage, that recharge is
an authorized use of 181C, is nothing more than an impermissible collateral
attack...."); Idaho Ground Water Assoc. v. Idaho Dep't of Water Res., 160 Idaho
119, 128, 369 P.3d 897, 906 (2016) ("Allowing IGWA to collaterally attack this
determination would severely undermine the purpose of the SRBA and create
uncertainty in water rights adjudicated in that process."); Rangen, 159 ldaho at 806,
367 P.3d at20l ("Any interpretation of Rangen's partial decrees that is inconsistent
with their plain language would necessarily impact the certainty and finality of
SRBA judgments and, therefore, requests for such interpretations needed to be
made in the SRBA itself."); State v. Nelson, 131 Idaho 72, 76, 951 P.2d 943, 947
(1998) ("Finality in water rights is essential."). Finality is for good reason,
especially in water law; otherwise, the approximate $94 million the State expended
in judicial and administrative costs during the SRBA would be jeopardized as mere
wasteful expenditures. See Ann Y. Vonde et al., Understanding the Snake River
Basin Adj udication, 52 ldaho L. Rev. 53, 56 (201 6).

In re: SRBA Case No. 39576 Subcase Nos. 65-23531 & 65-23532,163 Idaho at 155, 408 P.3d at

91 0. Implicitly imposing a restriction on a water right that could easily have been made express

APPLICANT'S PETITION FOR RECONSIDERATION - Page 9



in the licensing of WR 35-7667 or issuance of partial decrees to ASCC's water rights would inject

significant uncertainty into what rights water users received at the end of the statutory permitting

process or adjudication process. Such a restriction on the use of water rights must necessarity be

express, and if it is not, to paraphrase Judge Wildman, it would constitute serious turmoil and

confusion. Memorandum Decision and Order on Challenges Final Order Disallowing lf/ater

Right Claim.s, p. 5 (Twin Falls County, Fifth Jud. Dist. - SRBA, In Re SRBA Case No. 39576,

Subcase Nos.65-23531 and 65-23532,Oct.7,2016). Relitigation willensue as water users seek

to know whether their rights are subject to any implied condition which could easily have been

included on their water rights.

Third, by statute, Idaho has made it clear that consumptive use is not an element of a water

right and changes to consumptive use do not require filing a transfer application.

(l) "Consumptive use" rneans that portion of the annual volume of water
diverted under a water right that is transpired by growing vegetation, evaporated
from soils, converted to nonrecoverable water vapor, incorporated into products,
or otherwise does not return to the waters of the state. Consumptive use is not
an element of a water right. Consumptive use does not include any water that
falls as precipitation directly on the place of use. Precipitation shall not be
considered to reduce the consumptive use of a water right. "Authorized
consumptive use" means the maximum consumptive use that may be made of a
water right. If the use of a water right is for irrigation, for example, the
authorized consumptive use reflects irrigation of the most consumptive
vegetation that may be grown at the place of use. Changes in consumptive use
do not require a transfer pursuant to section 42-222r Idaho Code.

Idaho Code $ 42-2028(l); see also 2004 Idaho Sess. Laws 258 (the addition of language that

consumptive use is not an element of a water right was made in 2004).

Further, the principle that there must be an express condition limiting consumptive use

before such limitation can be enforced (and only then may be subject to a transfer) is supported by

the Department's Administrator's Memorandum, Trander Processing No. 24, dated December2l,

://idwr.idaho2009 (available at
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processing-policies-and-procedures.pdfl (hereinafter the "Transfer Memo"). Under the section

entitled "When a Transfer is not Required," it provides:

ChggELFF in.,Congurnotiv€ Ura" Coneumplivts rls€ of water under a wat6r rbht ie nat, by
iFetf, an elsrnsnt of tle water right aubiect to frre requirwnanta to fi{s an application for
tranefar. Un[+ss there ie a specific canditisn of lhe urahr r(1ht limiting tlrc amount of
consumpilvs ut6, ehang€6 in water u$e undsr I umter rtght for the euthorized purpo*a
ol use th*t simply elrange the srnount of conaumptive uee do nst rsquke arr application
flor transfer prorrlded that no elernent of the water right ia changed. Hovuer.rer, vr*ren
delermining the arnollnt of water that can b* tranthned pursurant to an appll*etlon fur
tran$for Broposing to change tha nature or p{Jrpo$s of uee, and for certain ulhsr
circumElancss as deecribad herein, hiatoricalaonsumptive use is considered,

As described, consumptive use is an issue and part of the enlargement analysis when there

is a proposal to change the nature or purpose of use. With 83160, there is no proposal to change

the nature or purpose of use-WR 35-7667 is authorized for irrigation, and it will continue to be

used for irrigation if 83160 is approved.

Fourth and finally, the Hearing Officer's rationale that overlapping places of use imply a

combined use is directly contrary to Jeff Peppersack's testimony, who testified in a separate

proceeding in a similar case as a designated Department representative, as set forth in Applicant's

Briefon Legal Issues at pages 15-16:
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Recall that the Hearing Officer's rationale for reading "a single, combined beneficial use"

is as follows: "The question of whether two water rights represent a single, combined beneficial

use is determined by the place of use descriptions for the rights, not by the existence of or

absence of water right conditions." Preliminary Order at 7 (emphasis added). This rationale is

contrary to what Mr. Peppersack explained: "So, if it's demonstrated that they really weren't, even

though they might reside on the same place of use, then we might decide that it's not an

enlargement because they haven't been used together to, you know, provide a full water supply

for the place of use." (emphasis added). It is evident that the Hearing Officer is ascribing more

legal significance to overlapping places of use than (l) the existence or absence of express

conditions; and (2) the actual use of water relative to both water sources (even if WR 35-7667 is

considered to be stacked or supplemental to ASCC water).

Duffin's situation is simply that he has two sources of water to irrigate his property: ground

water under WR 35-7667 and surface water allotted to his ASCC shares. The separate nature of

WR 35-7667 and Duffin's entitlement to surface water allotted to his ASCC shares is further

evident by the fact that these water sources were developed separately and independently from one

another. The ASCC shares were issued to Vern Duffin on April 24, 1970. Facts at 1 (fl3). The

application to develop WR 35-7667 was not submitted until February 2,1977. Id. at2 (fl5). These

sources were not developed together with a common goal of developing a set amount of combined

consumptive use to support an argument that they should be subject to a combined consumptive

use amount. And Duffin pays separate assessments for both based on different criteria, not based

on the consumptive use associated with 53.9 acres. Duffin pays assessments to the ASCC based

on 60 shares he owns that are associated with the property where the place of use of WR 35-7667 .

For2020, he paid $1,980 to ASCC. Harris Declaration at Exhibit L Duffin also pays assessments
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to the Bingham Ground Water District for WR 35-7667 based on the cfs amount (1.08 cfs), and

for 2020, he paid $968.53. Harris Declaration at Exhibit 2.

The Hearing Officer has not provided sufficient legal authority in support of this new water

law doctrine that, without combination conditions contained in the license or decree, having two

alternative sources of water associated with the same piece of property automatically legally

combines such sources to have a "single, combined beneficial use of water" with an associated

combined consumptive use.2 For all the above reasons, upon reconsideration, we ask that the

Hearing Officer engage in water right interpretation consistent with the above legal principles. We

anticipate that if he does, the inevitable conclusion is that nothing in the plain language of the

license for WR 35-7667 imposes the "single, combined beneficial use" (i.e., consumptive use)

limitation or element on this water right or on ASCC's water rights.

In addition to the proper interpretation of the water right issues described above, the plain

language of the transfer statute-ldaho Code 5 42-222-limits the enlargement determination on

the water right or water rights listed on the transfer application form

The director of the depaftrnent of water resoLrrces shall exarnine allthe evidence
and available information and shall approve the change in whole, or in part, or
upon conditions, provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right, the change is
consistent with the conservation of water resources within the state of ldaho and
is in the local public interest as defined in section 42-2028, Idaho Code, the
change will not adversely affect the local economy of the watershed or local
area within which the source of water for the proposed use originates, in the case
where the place of use is outside of the watershed or local area where the source
of water originates, and the new use is a beneficial use, which in the case of a

municipal provider shall be satisfied if the water right is necessary to serve
reasonably anticipated future needs as provided in this chapter. The director
may consider consumptive use, as defined in section 42-2028,Idaho Code,
as a factor in determining whether a proposed change would constitute an

2 The Hearing Officer relies heavily on the Baton case, but as described below, this case is both
distinguishable from Duffin's situation and, in our view, does not support the Hearing Officer's positions as he claims
it does.
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enlargement in use of the original water right. The director shall not approve
a change in the nature of use from agricultural use where such change would
significantly affect the agricultural base of the local area.

These statutory provisions were not discussed by the Hearing Officer, and it is unclear why.

Enlargement focuses on exceeding the elements of a water right and if those elements will

unlawfully change or be expanded with what is proposed in a transfer. This is supported by the

legal definition of the term "enlargement" contained in Fremont-Madison lrr. Dist. & Mitigation

Grp. v. Idaho Ground Water Appropriators, Inc., 729 Idaho 454, 458,926 P.2d 1301, 1305 (1996),

which the Hearing Officer begins with in his Preliminary Order:

The term "enlargement" has been used to refer to any increase in the beneficial use
to which an existing water right has been applied, through water conservation and
other means. See I.C. S 42-1426(l)(a). An enlargement may include such events as

an increase in the number of acres irrigated, an increase in the rate of diversion or
duration of diversion.

(emphasis added). The bolded language of this definition is consistent with ldaho Code 5 42-222

in that an "enlargement" is specific to the elements of a singular water right ("an existing water

right."), not associated water entitlements (such as water from canal company shares) that may be

associated with the same property as the original water right that are not subject to the transfer

application.

Despite the foregoing, the Hearing Officer concluded "[t]he proposed change to water right

35-7667 will result in an increase in the number of acres irrigated, which is an enlargement, as

noted above [in the Fremont-Madison case]." Preliminary Order at 5. It would be an enlargement

if there was an increase of inigated acres under the original risht subiect to the transfer (in this

case, WR 35-7667). However, incorrectly, the Hearing Officer interprets language from the

Fremont-Madison case to also apply to all water entitlements associated with the place of use of

WR 35-7667 being transferred-even those not owned by Duffin (in this case, those owned by
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ASCC). We submit that the Hearing Officer is mistaken-the enlargement analysis spoken of

under ldaho Code 5 42-222 and the Fremont-Madison case should only be directed at WR 35-

7667. ln this case, there is no proposed expansion described in 83160 to the diversion rate (1.08

cfs), maximum diversion volume (215.6 acre-feet), or irrigation of 53.9 acres with ground water

that is authorized under 35-7667. There is no express condition limiting consumptive use, where

a transfer to change the express condition for consumptive use is required. Transfer Memo at

4. As described above, the proposed change cannot "constitute an enlargement in use of the

orisinal right." With the subtle addition of a single letter to this statutory language, the

Hearing Officer concluded that "[t]he changes proposed in Application 83160 would result in

an enlargement of the original rightg and must be denied pursuant to ldaho Code $ 42-222."

(emphasis added). But there is only one right subject to the transfer-WR 35-7667-and the

historic ground water diversion amount will be the same at the proposed new place of use.

Because "[a]n increase in the volume of water diverted is an enlargement and is not allowed under

I.C. $ 42-1425," City of Pocatellov. Idaho,l52 Idaho 830,835, 275P.3d 845, 850 (2012),then it

follows that no increase in the volume of water diverted means there is no enlargement. For this

clear reason alone, there will be no enlargement of WR 35-7667.

Further, there is no proposal to change the nature of use of 35-7667, which is the typical

instance where consumptive use of the original water right is considered to avoid enlargement

(i.e., conversion of an irrigation water right to an industrial water right).3 In other words,

3 Iduho Code 5 42-222 does provide that "[t]he director may consider consumptive use, as defined in
section 42-2028, Idaho Code, as a factor in determining whether a proposed change would constitute an
enlargement in use of the original water right." However, as explained inthe Transfer lVlemo, a consumptive
use analysis is performed only when there is a proposed change in the nature or purpose of use. Transfer Memo
at 4.
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there will be no material changea in the amount of ground water diversions (and therefore

pumping impacts from the diversion of such ground water) if 83160 is approved.

The Hearing Officer is bound by statute and cannot expand the statutorily prescribed

enlargement analysis to other water entitlements not subject to the transfer. By doing so, the

Hearing Officer's actions are "in violation of ... statutory provisions" and o'in excess of the

statutory authority of the agency." Idaho Code $ 67-5279(3)(a)-(b). Accordingly, the Hearing

Officer should reconsider the Preliminary Order and approve 83160 as there is no statutory or

other basis for the "single, combined beneficial use of water" set forth in the Preliminary

Order.

Despite the foregoing legal authority consisting of statutory language and recent Idaho

Supreme Court authority on interpretation of water rights, it is evident from the Preliminary

Order that the Hearing Officer relied significantly upon the 2001 case of Barron v. Idaho

Department of Water Resonrces,l35 Idaho 415,19 P.3d 219. After a review of the language

of the opinion, and other documents in the water right backfile associated with this case, our

analysis of this opinion differs from that of the Hearing Officer's.

First, the Barron opinion indicates that it was dealing with primary and supplemental

water rights. As explained above, the plain language of Duffin's WR 35-7667 is that it is not

a primary or supplernental water right-it is one of two separate water supplies for his property

that is not combined with any other water right or canal company share entitlements.

Based on a review of the Barron transfer backfile, the water rights at issue in Barron

were determined, without challenge from the applicant Barron, to be primary and supplemental

' By material change, we mean that agricultural crops will still be irrigated, and depending on crop type,
precipitation, etc., the actual amount diverted may vary year to year, but that yearly variation was already present at
the current place of use of WR 35-7667.

APPLICANT'S PETITION FOR RECONSIDERATION - Page l6



as a matter of Department policy, which the Idaho Supreme Court did not reverse, even though

there is nothing in the license for WR37-7295 providing that it is or was supplementalto WR

37-28018. In a letter in the Barron transfer backfile dated April l, 1998, Glen Saxton explained

Department policy that the oldest right is considered primary and the more junior is supplemental

or secondary if water rights overlap at their places of use:

rn general, when rights of different priorities are used uFonthe sane tract of J"and, the o]dest right is consid.ered to he theprlmary right and the rnofe Junior rights are considered to be
supprementar or_ sesondary righte. A portion of the furJ. supply ofwater is usua}J.y obtained, in part from the original rignt-ina inpart from the suppLemental riqht with neither rigtrt supptylng allthe needed water. rf these rights each become piirnary-rights aueto changes ln prace of uee, there will be an enlargement ln use.

Please provide appropriate information tlr evidence to showthat lf Lhe tranefer is approved. the riEhtE wi}l not both become
primary rights r+ith an ultimate enlargement in use vhich resulte ininjury to other water users. rr scns casesr ds pointed out byAllen lrerrltt in his memo, one means of preventlng an enlarged useis to ceaEe the J.rrigation of so$e rand which was firnerlyirrigated.

Barron is relied upon by the Hearing Officer as one component of his legal authority for

his conclusion that Duffin's WR 35-7667 and his ASCC share entitlement constitute a "combined

beneficial use," even though he does not find that WR 35-7667 is a supplemental water right.

However, the basis for Department's 1999 primary/supplemental policy has been superseded by

the Transfer Memo, and in our view, the water right interpretation legal authority discussed above

(including the City of Blackfool case). In other words, the presumption and policy position

described in Saxton's letter may have been the Department's position then, but it is not the position

today.s The 2009 Transfer Memo explains that a supplementalright can be changed to a primary

s This letter states that "one means"-not the only means to prevent "an enlarged use is to cease the irrigation
of some land which was formerly irrigated." The Hearing Officer determined that Barron provides "if surface water
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right if the applicant provides "convincing water use information" that the supplemental right was

the only right used and there is no requirement to dry up acres:

(4i Chansinq S-Ugglpfnc0bl_8lsh1-lp Plnlg{_UlalSf Rish! A supplemental
iriigation rigni is a staeked vrater righi authorizing the diversion of vrater
for irrigatiolt from a s*condary source 1* provide a lull suppty for *nps
rvhen used in combinatisn with a primary righl. A aupplemental right
can provide additicnal water in conjurrction with a prinr*ry Bource, fir at
tin'les when the primflry source is r.lnavallable. The ure of a
supplenental right is dependent an the suppfy *vailabls undcr tha
as,$eciated prirrary riglrt anrJ can be highty variable lrorn year tr year.
An application for trsn$fer prop*sing la change a *uppternental
irrigalion right to a uss aE a primary water righ{ for irrigation cr otlrer use
will be presumed tn enlarge the supplemenlal right, Afl exception is
when the applicant can clearly demonslrate, using hiatoric diversisn
record.q for the supplemental dght as descrihcd in {5} below, or *ther
corrvincilrg walar use lnformatian, lhat there would be no enlstg€rTrenl
qf {he water tighl being changed or sther relaled water righta. Evidence
of the quantity of waler heneficially used under lhe primany right rnust
be acccmpanied by sorne evidence of the quantity of water used unrler
the supplernental riglrt 1r qualifu ae 'cofivincing r.Jater uee infnrrnati*n."
The aupplemenial righl mnst havr been use': cn a r*gular basis {used
mor* than 50 percent ol the tirne). lnsuflcient dala will b* grourrdr ta
reject the application hccause the departrnent rryill not be able to
ascertain *f tha right urill be enlarg*d.

ff an applicntion propr:ses tc change only a porlion af a suppl*rncntal
irrigaticn right lo a uss as a prim*ry rr,ra[*r righ{, the applScation is nol
appror,rable un{ess the extent of beneficial use under ali asspcialed
rights prior lu the transfryr will be prcportio*ately rcduced sr iransferred
to another place ol use ta avoid enlargernent ul tl'le remaining portbn of
lhe supplenrent*l right. The a$sociatad right{*} vrill not need to be
reducr:d if the entire srrpplcmr:ntai right vrill be changed ihror.rgh the
transfar.

As the Tran.sJer Memo provides, there is no enlargernent of the water right being

changed or other related rights if there is a clear demonstration, with historic diversion records,

that the actual water use (as to WR 35-7667, ground water diversions) will not increase. Again,

there is no discussion in the Transfer Memo or elsewhere of a "single, combined beneficial

tlse" or drying up irrigated acres in this memo which is an agency memo interpreting ldaho

right 37-2801B were diverted for irrigation at the new place of use, then ground water right 37-7295 could no longer
be used to irrigate the existing place of use." Preliminary Order al4. However, the Saxton letter describes this as
o'one means" or preventing enlargement, which means there are other ways to address enlargement without drying up
irrigated acres. In our view, theT-ransfer Memo's explanation of looking at historical use on supplemental rights to
determine if actual water diversions supports a full transfer of the supplemental right is the correct analysis.
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Code $ 42-222 and is entitled to deference as explainedin Applicant's Argument Brief at 12-

14. Thus, even if WR 35-7667 was considered supplemental-which it is not-the Transfer

Memo authorizes the changing of this right to a primary right because WR 35-7667 was the

exclusive source of irrigation water on Duffin's property until his hard conversion to surface

water in 2017. Again, there are components of the primary/supplemental analysis of the

Barron case in the Prelininary Order, but those components have been superseded by the

water right interpretation cases and the Transfer Memo. The Hearing Officer has applied the

policies described in Barron (i.e, that Barron did not require the water sources to be used in

the same year for there to be an enlargement; the lack of referenceto 37-2801B, etc.) that are

not consistent with today's Department policy. The Hearing Officer should rely upon the City

of Blackfool base and the Transfer Memo instead.

Further, we submit that the Hearing Officer has overstated the actual holding of Baruon.

The Hearing Officer states the "Department's enlargement analysis was based on an evaluation

of the combined beneficial use authorized by water rights 37-2801lr^ and 37-7295."

Preliminary Order at 4. We disagree with this characterization of the Department's

enlargement analysis as being based upon an evaluation of the combined beneficial use of the

referenced rights. The Department was unable to perform an enlargement evaluation because

the applicant did not provide requested historical use inforrnation, even after five requests, as

the Baruon opinion clearly describes:

Barron and the IDWR subsequently exchanged correspondence concerning the
transfer application. On five separate occasions, the IDWR requested that Barron
provide additional information to address the agency's concerns. Although Barron
responded in writing to each of the Department's requests, the IDWR indicated in
its final letter that Barron had still not presented sufficient information for the
Department to approve his transfer application.
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The record demonstrates, however, that Barron did not present sufficient
evidence of non-enlargement to the Department such that the director could
approve Barron's transfer. Because Barron has failed to establish this criterion,
we concluded that the IDWR's findings were well supported.

The Department specifically requested evidence from Barron regarding the historic
use of water right 37-02801 B on three separate occasions. For example, on January
9, 1998, the IDWR requested that Barron provide detailed evidence about 37-
02801's historical use. Specifically, the letter requested that Barron provide a legal
description and supporting documentation showing when and where water right
37-028018 had been used during the previous ten years. In addition, the letter
asked that Barron present evidence of the "extent of beneficial use made of this
right, in terms of the rate and period when water has been diverted...." Barron's
response to these requests reveals that he was unable to present competent
evidence to the IDWR. Barron, through his attorney, replied to the January 9 letter
by filing a document entitled "synopsis of Water Right No. 37-02B0lB and
Transfer No. 51 16." The Synopsis states that "[t]he affidavits with this application
indicate full use of the right on the licensed place of use in 1 991 and 7996." one of
these affidavits, that of John Faulkner, the intended recipient of one of the transfers,
makes no reference to the historical use of water right 37-028018. The other
affidavit, by Barron himsell merely states that during some years in the 1980's, the
right was used to irrigate a parcel of land other than the licensed place of use, and
that "[i]n 1991, and again in 1996, fBarronl used Water right No. 37-02801B to
irrigate the licensed place of use." As the district court noted when reviewing the
record, absent are any meaningful statements regarding the period of use, the
amount of water diverted or consumed, or whether and to what extent
groundwater right 3747295 was used to supplement the surface water right.

Id. at 416, 478-19, 19 P.3d at 221,223-24 (emphasis added). In other words, it was evident that

there were possible forfeiture concerns with the 1905 surface right at issue in the transfer, and no

information was provided by the applicant to address those concerns. In fact, in the SRBA, the

surface water right (37-28018) was eventually decreed as disallowed based on water right

forfeiture, which is evidence that the Department's concerns with historic use were well founded

See Harris Declaration at Exhibits 3 and 4 (final order disallowing water right claim and water

right report providing that the water right was disallowed because of forfeiture).

A review of the Idaho Supreme Court opinion reveals that the Hearing Officer has

misstated the primary basis for the Department's determination of enlargement. The Department
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presumed enlargement because the applicant was unable and/or unwilling to provide relevant

information that would allow IDWR to perform a forfeiture and enlargement analysis. This lack

of information as being the primary basis of denying the transfer is supported by other statements

from the water right backfile record. For example, in the preliminary order for Transfer 5l16, it

does not contain an analysis "based on an evaluation of the combined beneficial use authorized

by water rights 37-28018 and 37-7295" as the Hearing Officer stated, rather, it summarily

provides the following findings of fact and conclusions of law without any discussion of an

analysis:

7. On December 18, 1S97, Jenuary 9, 199S. April 1. lgg8 and on May 14, 1ggg,
the departrnent correspondcd with the applicant or his ettomey seeking input relalive to
deficlencios on the applicatton, ryvrnership of the right sought to be transferred,
enlargement of use and injury to other water usBre.

10. The applicant has no{ provided information which sho$rs the actual extent af
beneficial use historically made of the water right. ln addition, the applicant has nst
provided a thorough description of pa*t use of the water right.

11. The applicant has flot providd information io show that the propo$ed
changes would not injure other water rights.

12. The applicant hac not prouided information relative to availabillty of water at
the proposed new points ol divergion.

3. The applicant has not provided suileble informetion relative to past use of
right no. 37-02801, nsn-injury tc other $/at€r rights sr to nofl-enaargernent in use to allow
the department t'o apptovs the application"

4. The prcposed shangee wlll lnJure other water rights,

5. The proposed changes will constitute an enlargement in use of the originat
right"

Harris Declaration at Exhibit 5.
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Further, in the Order on Appeal from the Department of Water Resources, State of ldaho,

the district court's entire discussion of enlargement is set forth here, and it does not contain an

enlargement analysis, rather, it describes the district court's concern with Barron's "bold assertion"

and lack of proof that that the current place of use of both 37-028018 and 37-07295 (which Barron

did not own) would be dry farmed:

EnlArgement ofUse - 37-028018 vs, 37-07295

Another significant concem expressed by l.C. 42-222(l), and hence by IDW\ is

iftie proposed lransfer ofwater right 32-028018 were approved, would there be an

enlargement by vi*ue of inigation of the presently licensed place ofuse under water right

37 -012952 Barron made the bold assenion in his rrarsfer application that "this land will

be farmed as dry lancl." R, p. 2. The record is undisputcd that Barron neither orvns nor

exercises lawful control of the land upon which either of ttre water rights is ticensed to

beused, Hedoesnotownwaterright3?-0?295. Therefore,IDWR'srefusaltoaccept

Barron's statement that th€ land would be farmed as dry land (which this Court inrerprets

to mean not inigated) was well taken. Banon has the burden ofproofofno enlargemenr.

To ensure no enlargcmcnt, thcre would neccssarily have to be some affirmative showing

by the owner ofwater righr 37-0?295 thar it \l,ould no longer be used. The record is

totally lacking in this regard. Stated another way, because of the asserted split in

owlership ofthe rwo rights, and beeause water right 32-028018 is appurtenant to the

licensed placc ofuse, the own€r ofthe licensed place ofuse and ofwater right 3?-07295

would in effect be "necessary and indispensable parties" to the transfer process.

Barron's position is that DWR can curtail the use olwater right 37-07295, and if
necessaryl the Department can file a suir against the ovrner ofthe right for injunctive

relief LC.S42-35landS42-2933. ThisCourtholds,underthefactsandcirilmstances

of this case, that Barron's position is wrong, First, Barron, and not IDW\ has the

burden ofproofofshowing no enlargement. Banon has produced no substantial and

competent evidence that water right 3?-07295 will not be rrsed ifthe transfer is approved.

Second, in the context ofLC, 5 42-222(l), iDWR has no duty to administer ajunior

supplemental goundwater right so as to enable Barron to obtain a transfer ofthe primary

right (whether by entering into administrative enforcement practices and/or prosecuting a

lawsui!againsttheownerofthejuniorright). Statedanotherway,Barronobtainsdwater

right 3?-028018 as it existed - meaning the water rigirt is appurtenant to the licensed

place ofuse. Because thir licensed place ofuse has also been historically irrigated to

some extent by 37-07295, Barontakes his right in this candition. Banon cannot shift his

burden ofshowing no enlargement to IDWR jusr because he wishes to transfer his right.

To require IDWR to "buy" a lawsuit to accommodate Barron it not rvhar is contemplated

by the transfer statute. IDWR's decision to deny the ransfer in this regard is also well

supported.
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Based on the foregoing, the reason the transfer was denied was because of a failure of the

applicant Barron to provide information necessary for IDWR to meet its statutory obligations to

analyze the transfer under Idaho Code 5 42-222. This is the holding in Baruon, and while there is

further discussion in the opinion about the primary/supplemental nature of the rights at issue (and

because of that described relationship, irrigation of more than 31 I acres would be an

enlargement),6 as described above, this has been superseded by the City of Blackfool case and other

cases and the Transfer Memo. Furthermore, our position is that the language from Ihe Barron

opinion set forth in footnote 6 below that was relied up by the Hearing Officer is dictum because

it was not essential to the decision. Dictum is "opinion by a court on a question that is directly

involved, briefed, and argued by counsel, and even passed on by the court, but that is not essential

to the decision and therefore not biding even if it may later be accorded some weight." BLACK's

Law DtcrtoNARY at 569,1 lth Edition (definition of 'Judicial dictum").7 As described above, the

6 The portion of the opinion we are referring to begins with "another area of concem," which indicates that the
language is dictum, particularly where the preliminary order from which the appeal was taken does not contain this
language. The language from Banon is:

"Another area of concern for the Department was the potential enlargement of groundwater right
37-07295 should Barron's application be granted. As mentioned above, groundwater right 37_
07295 is the supplementary right to surface right 37-02801B. The problem arising with Barron's
proposed transfer is that the previously combined use of the two water rights is limited to the
consumptive use on the 3l I acre tract of **225 *420 land. If water right 37-02801 is moved to
another tract, (or tracts) with the result that the two rights would irrigate more than 3l I acres, then
there is an enlargement of the water right. Barron contends that he provided evidence to the IDWR
that 37-02818 is the primary or "stand alone" right and asserts that the proposed transfer would
result in the licensed place of use being farmed as dry land. Barron, however, neither owns nor
exercises any control over the land upon which 37-02801 or 37 07295 is appurtenant."

Barron,135 Idaho at419-20" l9 P.3d at224-25.

7 S." In re; SRBA Case No. 39576 Subcase Nos. 65-23531 & 65-23532,163 tdaho 144,158,408 p.3d 899,
913 (2018) ("The Court's decision did not end there, however. The Court went further, concluding that the SRBA
court did not abuse its discretion in declining to address when a storage right is "filled" or when it concluded that such
a determination was within the director's discretion. See id. at394, 336 P.3d at 801 . This portion of the Court's opinion
was dicta.") (Justice Brody concurring in part and dissenting in part.). Finding dictun examples in response to
arguments asserted on appeal is relatively common. See, e.g., State v. Dix, 166 Idaho 85 1,465, p.3d 1090 (2020);
Shubert v. Ada Cottnty, 166 Idaho 458,461 P.3d740 (2020); Phittips v. Eastern ldaho Llealth Services, Inc., 166
Idaho 73 l, 463 P.3d 365 (2020); State y. Islas, 165 ldaho 260, 443 p.3d 274 (2019).
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holding in Barron was based upon the applicant's failure to provide information for the

Department to even perform an enlargement analysis. This is described in the Idaho Supreme

Court's holding from the opinion:

Had Barron made a prima facie showing as to each of the required statutory
elements, his application would have seemingly been approved. However, as
discussed above, the record supports the director's determination. Because Barron
must present to the Department sufficient evidence of non-injury, no enlargement,
and favorable public interest, the Court holds that the IDWR's decision was not
in violation of anv statutorv provisions.

Barron, 135 Idaho at 421, l9 P.3d at226 (emphasis added). We further note that there is no

citation of discussion of Barron in the Transfer Memo. It therefore appears that the Department

does not consider ceftain portions of this case to be binding legal precedent.

As to 83160, the proper analysis is as follows. First, interpret the water rights based on the

four corners of the water right document (for WR 35-7667, the license, and for ASCC's water

rights, the partial decrees) to determine if the water rights expressly combine themselves. If they

do not, then they are two separate water sources for a single property and either of them can be

used to irrigate the property. If it is proposed to move either of them off the property, then the

right or water entitlement being proposed to be moved is subject to a forfeiture and enlargement

review. As to WR 35-7667, it is not subject to forfeiture because it was used up to 2017 and placed

in the Idaho Water Supply bank in 2017 . Facts at 9- 1 0 6n26-28). Since there is no period of five

years of nonuse, then WR 35-7667 has not been forfeited under Idaho Code Q 42-222. Water

allocated to the ASCC shares, on the other hand, was not used for decades. The water rights that

yield water to the ASCC shares are therefore initially subject to forfeiture because of five years of

nonuse. However, Idaho Code 5 42-223(7) provides an express exception to forfeiture to ASCC's

water rights:
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No portion of a water right held by an irrigation district, a Carey Act operating
company, or any other company, corporation, association, or entity which holds
water rights for distribution to its landowners, shareholders or members shall be
lost or forfeited due to nonuse by such landowners, shareholders or members,
unless the nonuse is subject to the control of sr-rch entity.

The result of this analysis of both independent water sources is that either water supply may be

used to irrigate Duffin's property independent of one another and WR 35-7667 can be moved off

the property while Duffin continues to irrigate with water allocated to his ASCC shares.

While on the topic of forfeiture, it is also significant to consider that the surface water right

at issue inthe Barron case-WR 37-2801B-was eventually decreed as forfeited in the SRBA. It

is evident that the Department was suspicious of this right under Transfer 51 16 because movement

of a possibly forfeited right is the ultimate example of enlargement, and the Department was

eventually proven right. It seems clear that the non-use of the right was the reason the applicant

Baron did not provide any historical use information in the first place.

Further, what is also important to note is that if Barron stands for the proposition that the

Hearing Officer assefts it does-that water rights that share a common place of use "represent a

single, combined beneficial use of water," then WR 37-28018 should not have been decreed

forfeited in the SRBA because its associated consumptive use righto WF.37-7295, did receive

a partial decree in the SRBA affirming this right on the very same dav that WR 37-2B0lB

was disallowed. Harris Declarationat Exhibit 6 (this right was split into an"A" portion and a

"B" portion as shown on the parlial decrees). The Hearing Officer's logic as to Duffin's water

entitlements are that "[w]ater right35-7667 and the ASCC shares represent a single, combined

beneficial use of water (the irrigation of 53.9 acres) reqardless of whether the acres have been

irrisated pround water. surface water. or hot in the same n season."

Preliminary Order at 6 (emphasis added). Using this same logic, if beneficial use is provided
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under one right, then the exercise of the other right is not necessary, and the unused right should

not be forfeited. But this did not happen with WR 37-28018. This is a concrete example in support

of our position that water rights that share a common place of use without combination conditions

are not combined-they are independent rights to be analyzed independently of one another. This

conclusion makes further sense given that Duffin pays assessments independently for both his

ground water right and his ASCC shares, and not based on the "single, combined beneficial use,,

of 53.9 acres. Harris Declaration atExhibits l-2. Duffin's WR 35-7667 is a realproperty right

as described by statute. See ldaho Code $ 55-101 (includes water rights within the definition of

"real property."). Such property rights should not be infringed to limit consumptive uses of water

based on policy or other considerations, no matter how well-intentioned.

Finally, because the Hearing Officer's "single, combined beneficial use of water', holding

serves as the basis for the remainder of the Preliminary Order's conclusions relative to injury to

other water rights, conservation of water resources, and local public interest, these sections must

be reconsidered in light of the arguments set forth herein. If the Hearing Officer reverses his

decision relative to the "single, combined beneficial use of water" position, then it follows that

these remaining portions ofthe Preliminary Order should likewise be reversed as the key holding

served as the primary basis for finding that 83160 does not meet these other transfer criteria.

II. CONCLUSION.

For the reasons set forth above, the Hearing Officer should reconsider the preliminary

Order, and upon a proper interpretation of the waterright descriptions and elements for WR 35-

7667 and the water rights that yield water to the ASCC shares, as well as consideration of the other

legal authorities provided herein, the Preliminary Order should be reversed and 83160 should be

approved.
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Submitted this 7th day of August,2020.

l%.*-f t-"
Robert L. Harris, Esq.
HOLDEN, KIoWELL, HaHu & CRapo, p.L.L.c.
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CERTIF'ICATE OF SERVICE

I hereby certify that on this 7th day of August,2020,l served a true and correct copy of the
following described pleading or document on the attorneys and/or individuals listed below by the
method(s) indicated.

DOCUMENT SERVED: APPLICANT'S PETITION FORRECONSIDERATION

ORIGINAL TO: James Cefalo
Hearing Officer, Idaho Department of Water Resources
900 North Skyline Dr., Ste. A
Idaho Falls, ID 83402-1718
James.Cefalo@idwr. idaho. eov

ATTORNEYS AND/OR INDIVIDUALS SERVED:

JepnRey AND CHANA DupprN
PO Box 525
Aberdeen, ID 83210
i effcluffi n3 3 @ gmail.com

Travis Thompson
BanreR RosHolr & SrvpsoN r-r-p

163 Second Avenue West
P. O. Box 63
Twin Falls, ID 83303-0063
tlt@idahowaters.com

Kent Fletcher
FlprcnnR Law Orprcp
P. O. Box 248
Burley, ID 83318
wkf@pmt.ors

! Mail
n Hand Delivery
fl Facsimile
X Email

n Mail
n Hand Delivery
! Facsimile

X Email

n Mail
n Hand Delivery
E Facsimile

X Email

l%*-f t-.
Robert L. Harris, Esq.
HoLDEN, KIowELL, HaHN & CRapo, p.L.L.c.

C:\WPDATA\RLH\l 8488-001 Duffin, Jefl\Application for Transfer\Reconsideration\Petition for Reconsideration.docx
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Robert L. Harris (lSB #7018)
rharris@ho ldenlesal.com
Luke H. Marchant (lSB # 7944)
lmarchant@holdenleeal.com
HOLDEN, KTDWELL, HAHN & CRAPO, P.L.L.C.
1000 Riverwalk Dr., Ste. 200
P.O. Box 50130
Idaho Falls, Idaho 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-951 8

IN THE MATTER OF APPLICATIONS
FOR TRANSFER NO. 83I60 IN THE
NAME OF JEFFREY AND CHANA
DUFFIN

HECHIVFN
AUCI 0 / efia$

Iqe;tlarU o{ V/slei Hesfirrccs
[33Sm F{0gron

Attorneys for Jeffrey and Chana Duffin

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

DECLARATION OF ROBERT L. HARRIS
IN SUPPORT OF APPLICANT'S PETITION

FOR RECONSIDERATION

I, Robert L. Harris, state that the following is made on my personal knowledge, and that I

would so testify in open court if called upon to do so.

1. I am over the age of eighteen (18) and am competent to testifu to the matters contained

herein.

2. I am a member of Holden, Kidwell, Hahn & Crapo, P.L.L.C., and my firm and I represent

the applicants in this matter, Jeffrey and Chana Duffin.

3. Attached hereto as Exhibit l, which is incorporated herein by reference, is a true and

correct copy of Jeffrey and Chana Duffin's 2020 Assessment Notice from Aberdeen-

Springfi eld Canal Company.

DECLARATION OF ROBERT L. HARRIS IN SUPPORT OF APPLICANT'S PETITION FOR
RECONSIDERATION - Page I



4 Attached hereto as Exhibit 2, which is incorporated herein by reference, is a true and

correct copy of Jeffrey and Chana Duffin's American Falls-Aberdeen Ground Water

District assessments for several water rights, including wR 35-7667.

Attached hereto as Exhibit 3, which is incorporated herein by reference, is a true and

correct copy of the Final Order Disallowing Water Right Ctaim for Water Right 37-0281B

dated June 24,2008 which I obtained from the IDWR water right backfile for this right.

Attached hereto as Exhibit 4, which is incorporated herein by reference, is a true and

correct copy of the Water Right Report for Water Right No. 37-28018 obtained from the

IDWR website.

Attached hereto as Exhibit 5, which is incorporated herein by reference, is a true and

correct copy of the Preliminary Order issued In the Matter of Application for Transfer No.

5116 in the Name of Charles L. Barron dated June 15, 1998 that was included in the

documents provided by the hearing officer in the above-entitled matter. It is attached here

for the convenience of the parties.

Attached hereto as Exhibit 6, which is incorporated herein by reference, is a true and

correct copy of Order of Partial Decrees for Water Right Nos. 37-O72g5A and37-072958

issued on June 24,2008, which I obtained from IDWR water right backfile for Water Right

No.37-07295.

DECLARATION OF ROBERT L. HARRIS IN SUPPORT OF APPLICANT'S PETITION FOR
RECONSIDERATION - Page 2
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I certifi (or declare) under penalty of perjury pursuant to the law of the State of Idaho that

the foregoing is true and correct. Idaho Code $ 9-1406; Idaho Rule of Civil Procedure 2.7.

Ausust 7-2020 &rrf a.
Date Robert L. Harris, Esq.
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CERTIFICATE OF' SERVICB

I hereby certify that on this 7th day of August,2020,l served a true and correct copy of the
following described pleading or document on the attorneys and/or individuals listed below by the
method(s) indicated.

DOCUMENT SERVED: DBCLARATION OF ROBERT L. HARRIS IN SUPPORT OF
APPLICANT'S PETITION FOR RECONSIDERATION

ORIGINAL TO: James Cefalo
Hearing Officer, Idaho Department of Water Resources
900 North Skyline Dr., Ste. A
Idaho Falls, lD 83402-1718
James.Cefalo@idwr. idaho. gov

ATTORNEYS AND/OR INDIVIDUALS SERVED

JnpFney aNo CHaNa Durpn
PO Box 525
Aberdeen, ID 83210
i effduffi n3 3 @gmai l.com

Jonas Reagan
BaRrEn RosHolr & Stvpsou t-t-p
163 Second Avenue West
P. O. Box 63
Twin Falls, ID 83303-0063
i reagan@idahowaters.com

Kent Fletcher
Ft-ercHsn Law Orprce
P. O. Box 248
Burley, ID 83318
wkf@pmt.ore

n Mail
tr Hand Delivery
n Facsimile
X Email

! Mail
! Hand Delivery
n Facsimile
X Email

n Mail
n Hand Delivery
D Facsimile
X Email

f%*f e-.

Robert L. Harris, Esq.
HoLDEN, KTDwELL, HauN & CRapo, p.L.L.c

Gi\WPDATA\RLH\1 8488-00 I Duffin, JefflApplication for Transler\BrieflDeclaration\Declaration.docx

DECLARATION OF ROBERT L. HARRIS IN SUPPORT OF APPLICANT'S PETITION FOR
RECONSIDERATION - Page 4



EXHIBIT 1



Aberdeen - Springfield 
fanal 

Company
Aberdeen, ID gg2I0

. o_ffic_e@ascanal.oro
Ph. (2oS) 997-4lszFax (zoS) 246_ozt6

Duffin, JeffreyT& Ghana
PO Box 52S

Aberdeen, lD 99210

2420 Assessment Notice

.\
\\

l'r

{\4
,r'

i\ :'t't0'
\

Payment Due Dates

2020 Assessment Due 1/31 I

lnstallment paymenls Opfion;

ff ff T:li#illlllS? j:#:ft"?(:i:',"j{,?^*"

FullPayrnent: $S,Z7S.0O

Total
Assessed
Amount

2020
lst Half

ll31t202A

2020
2nd Half
4t1t2020

TotalDescrlptlon
Due

Parcel Legal Description Number
Shsres

Pending transfers may not be reflected - Tenant copies have been mailed

2020 o & M 110.00 s3,630.00 $3,630.00 $1 ,B1s.oo $1 ,815.00

s.20 T.6S R.31E
grgF:(1Nw%(D 

I srRt cr s HAR ES 20),

^.s% 
%NE%(DisrRtcT sHARis ;oi,'

Shareholder: Duflln, Jeffrey T & Chani

s.32 T,5S R.31E
NE%SE% Shares from Schritter _ Need
Warranty Deed for property legal 

"---
description

Shareholder; Duffin, Jeffrey T & Chana

2020 o & M 60.00 $1,980.00 $1,e80.00 $990.00 $990.00

1 538
20200&M

515

5'00 $16s,00 $165.00 $82,s0 $82.s0

REVIEW FORACCURACY-

352 s,20 T.5S R.31E

_ 
W% NW1,l (District Shares 80)

s.1S T.5S R.31E
SE% NE% (Dishict Shares 30)

$hareholder: Duffin, Jeffrey T & Chana

lst lnstallment due 1/31: $2,B8Z.OO

2nd lnstallment due 4/1 $2,887.50

our



EXHIBIT 2



AMERICAN FATTS-ABERDEEN GROUND WATER DISTRICT
eO- gox 70, Arne.ican Fallr, tD &t2t1

PHOtrlE {208} 226-5!}14

2O2O DISTRICT ASSESSMENT DETAIL

MEMBENCOMPAFIY:

MEil3ERIIAME:

MEi/BERID: 8!;

Bllllltlc DAIE 1t{\loF19
ASSEST'M€NTYEAR 4no

-
01,,

Totrl

Ha3elmaa
Setdenent
$&1.6x'.ts

s145.30
s141.2r
s5e70

SWCScthrnent
nfttigation Water

5254-45 * sft
s5.09
sro18

s509.59
56L5.t7 I

Ssss.23

556i[.88
s27A.87

%
52,661.55

5325.78
s315.42
s153.45

-

5r,486.15

Frsh tann Debrt

R€tlnanent

Sil2.oE +cfs
Midgation

$272,55'cft

S5o5-oE

s294.36

s2,tar.97

s625.895377.38
s36it.26
s777.21

-

sL716.27

Operation

5164.118 I clscFs
Assessed

10.46

Well location(sf

055 31E 20 sWNE

065 30E 15 SWSW

Totah

255W5W05s 30E

wMls

60(B99
600444
600524

-

Priorlty Date

Arrersed

L\lgt7es6
L{plt959
6nil]sln

lttlter REht
lllunbcr

35402:2
, 357667+

P4e2ot2
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il

IN TTTE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STA OF TWIN F'ALLS

In Re SRBA ORDER DISALLOWING
TER RIGHT CLAIM

Case No.
TER RIGHTS: 37-02801B

On March 31,2008, aSpecial Report and Recommendntion was filed

for the above water right clairn, recommending said water right claim not be decreed and

thb clairn be dismissed with prejudice. No challenges were filed to the Special Master's

Report and Recomnrcndatiott and the time for filing chatlenges has expired.

Pursuant to I.R,C.P. 53(e) (2) and .SRB,{ Adntfuistrative Order /, Section l3f,

this Court has reviewed the Findings of Fact and Conclusions of Law contained in the

Speciul Master's Report and Reconmrcndation and wholly adopts them as its own.

Therefore, IT IS ORDERED that the above rvater right claim is hereby

disallowed rvith prejudice and shall not be confirmed in any partial decree or in any

final desree entered in the SRBA, Case No. 39576, in whatever form that final decree

may take or be styled.

RULE s4(b) CERTTFICATE

With respect to the issues determined by the above judgment or order it is hereby
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that
there is no just reason for delay of the entry of a final judgment and that the court has and
does hereby direct that the above judgment or order shall be a final judgment upon which
execution may issue and an appeal may be taken as provided by the Idaho Appellate
Rules.

DATED $a*c 2* ,Zr'vg

M.
Presiding Judge
Snake River Basin Adjudication

)

JUN244 w

w

'.,Outrir; of Triin Falis Siate of ldaho
Fif th iutjiciat Disiricr

FINAL ORDER DISALLOWING WATER RIGHT



CERTIFICAIE OF IIAIITING

I certify Ehat a true and correct copy of the FINAIJ ORDER
DfSAILOWING WATER RIGI{T CLAIM was mailed on rlune 24, 2008,
with sufficient, first-c1ass postage to t,he foJ.lowing:

SV RANCI{ LLC
C/o GREGoRY VIK
PO BOX L607
BELLEVUE, WA 98009
Phone: 425-460-2s04

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

ORDER
Page 1 6/24/08 FILE copy FoR o1os3 v
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Water Right Report

Department of

Water Resources

IDWR offices are open to the public and following the CDC guidelines for wearing masks and
observing social distancing. For in'person visits, we encourage you to call ahead for an appjingne$.

WATER RIGHT REPORT

8/7 /2020

IDAHO DEPARTMENT OF WATER RESOURCES

Water Right Report

WATER RIGHT NO. 37.28018

817t2o20

Owner Tvoe

Current Owner

Original Owner

Priority Date: 08/09/ 1 905

Basis: Decreed

Status: Disallowed

Source

CAA/IAS CREEK

Name and Address
SV MNCH LLC

GREG VIK

PO BOX 1607

BELLEVUE, WA 98009.1 607

4254602542

CHARLES L BARRON

PO BOX 322

EAIRFIELD, ID 83327

2087642443

h

Tributary
BIG WOOD RIVER

Beneficial Use

IRRIGATION

Total Diversion

Location of Point(s) of Diversion

CAMAS CREEKlsESwNElsec. 35lTownship 01 slRange r 3r jcaiuns county

jrromlrio lDiversion Ratejvotume

l+ror 11011516 cFS 
II I locrs I

hftps://idwr'idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=37&sequenceNumber=2801&splitsuffix=B 
&TypewaterRight=True 1/3



u7t2020

Ptace(s) of use:

Townshio

02s

Water Right Rsport

Place of Use Legal Description: IRRiGATION CAMAS County

Rangq

13E

Section Tract
NENE

NENW

NESW

NESE

Acres

30

32

40

Tract
NWNE

SENW

NWSE

Acres
35

33

loo

lrraet
SWNE

SWSE

Acres Tract
SENE

SESE

AcresLot Lat lrot Lst
z 20 40

z

36

3
Total Acres: 311

Conditions of Approval :

1

2

P04

P14

Forfeited/abandoned due to non-use from 1973 to 19g7.
Forfeited/abandoned: This is inctuded for a ctaim based on a decree or license that isproposed to be disattowed on the basis that the water right no longer exists becauseforfeiture of the right by nonuse was confirmed and a de?ense to forfeiture was not
confirmed, or because abandonment of the right was confirmed.

Dates:

Licensed Date:

Decreed Date: 06 / 74 / 20OB

Entargement Use priority Date:

Enlargement Statute priority Date:

Water Suppty Bank Enrottment Date Accepted

Water Supply Bank Enrotlment Date Removed:

Appf ication Received Date :

Protest Deadline Date:

Number of Protests: 0

Other lnforrnation:

State or Federal: S

Owner Name Connector:

Water District Number: 37

Generic Max Rate per Acre:

Generic Max Volume per Acre:

Civil Case Number:

Old Case Number:

Decree Plantiff:

Decree Defendant:

Swan Fatls Tiust or Nontrust:

https://idwr'ldaho-gov/apps/ExtSearch/RightReportAJ.asp?BasinNurnber=3TESequenceNumber=280.1&splitsumx=B 
&TypewaterRight=True 213



8t7/2020

Swan Falts Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False

Water Right Report

https://idwridaho-gov/apps/ExtSearch/RightReportAJ.asp?BasinNtimber=37&SequenceNumber-280,l&SplitSuffix=B &TypeWaterRight=True J/J
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BEFORE TIIE DEPARI!.TEIM OF WATER RESOURCES

OF TgE STATE OF IDAIIO

IN T}IE MATTER OF APPIJICA"ION FOR }
TRANSFER NO. 511.6 IN THE NAME OF }
CFTA.RIJES L. BARRON )

1. on July ?0, L905,
issued license no. 3Z-02801
as fo]Lows:

PRETJIMTNARY OR"DER

a predecessar agency of Lhe department
to ReIf J. Bledsoe and Lucy M. Nelscn

This matter having come before the rdaho DeparE.ment of water
Regources (depart,menb) , Ehe depart.nent makes che followinE Findings
of Fact, Conclusions of Law and order:

FTNDINCIS OF FACT

2

232 as

gou:'ce: Camas or Malad Creek
Pricrityr August, 9, 1909
Rate of divr l-2 cubic feet per second
Poinc of divr SE1/4N81/4 Secrion 34, Tls, R138, B.ivt.
Use: Irrrgation
P]-ace of use't SL/?NL/2, Sw]_14, SE7/4 Sectiorr 3o,

N1,l2Yt/2 SecEion 3r, alI in T1S, R148, B.M.

On October 3, L956, the department issued t,ransfer no.
follows:

IdenE. No:
Source:
FrioriEy:
RaEe of div:
Point of div
Use:
Place of use

37-028018
eamas or Ma1ad Creek
AugusE 9, L905
6.0 cfs
SWI/ASEL/4 SecEion 30, T1S, Rt4E, B.M
Irrigat i.on
SL/2NEL/4, sEL/4 Section 30,
Nr/zNE1/4 Secbion 31, T1S. R14E/ B.M,

ORDER Pgl



3. On March
as follows:

5, 1958, Ehe department, isEued transfer no. 302

IdenE. No I

Source:
Priority:
RaEe of div:
PoinE, of div r

Use:
Plaee of use

Ident. No:
Source;
Priori iy :

Rate of div:
Point. of div'

Use:

Place of use

Ident. Nc:
Source:
Priority:
Rate of div;
Point of div:

Use:
Place of use:

5, License no. 37 -0729s
groundwaE.er and is appurEenant Eo
righE no.3?-029018.

3?-028018
Camas or Malad Cree,k
AugusE 9, 1905
6.0 cfs
swr/4sF1/4 Secrion 30 and Mlr/oNEr/4
31, T1S, R148, B.M.
f rrigat ion
sL/2NeI/4, SEl/4 Section 30,
N1/2NEL/4 SecEion 31, Tls, R14E, B.M.

Section

4 . On June L6 , Lg97 , Charles L. Barron ( ,.applicanc,, or"Barronr') f iled epplicatron f or Transfer no. S j.16 (,,applicaticn,, )wiEh the d.epartment proposing to change the poinc of diversicrn andplace of use of the license as follows:

37-02801C
Chimney Creek
Augusl 9, L905
1.2 cfs
SWl/4SWL/4 Sect ion 26, TlN, R128, B.M., Carnas
CounEy
Irrigation of 62,Z acres withj.n a 320 acrepermissible place of use.
wL/7SWL/4 Secr-ion 26 , sw1/4NE1/4 , NW1/4,
N/{1/4SEI_/4 SecEion 35, ?1N, R128, B.M.

37-02801D
Ma1ad River
AugusE 9, 1905
4.8 cfs
sBr/4sw1,/4 Section 9, T65, R14E, 8.M., Gooding
Couney
Irrlgation of 24g.9 acres
sr/2NEL/4, N1/2SE]/4 section 8,
SWI-/4NW1/4, NWJ./4SW1/4 and, SEl,/4SW1//4 Section9, T65, R148, B.M.

authorizes Ehe diversion of
the same place of use as water

I .. ..'t\ .:.i . i,, l..i

ORDER Pg2



6' The proposed transfer of part c of license no, 3?-02801"to chimney creek wourd change t.he place of use of 1.2 cfs of t,heright upgradient abouE 15 srream miles from the licensed place ofuse. The proposed transfer of part D of license no. 3?-02g01 wourd
change the place of use of lhe remainder of Ehe license ta,8 cfs)to a rocaEion downstream from Maglc Reservoir approximaEely g0
ri.rer miles from E,he I j-censed place of use.

7. On December 19, Lgg,, .Ianuary 9, 199g, Apr11 1, l99g andon May 12, 1998. the department corresponded wlth the applicanc orhis aE,Eorney seeking input rerat.ive Eo ceficiencies on theapplicacion, ownership of t.he righc sought to be t.ransferred,
enlargement of use and injury to other waEer Lrsera,

8- The wat,ermaster of waL,er DisE.rict No. 3? states that therigh: scught f or transf er is a f lood water righc and rvi E,houbst'ringent regulation would be damaging to decreed waLer rights
downstream,

9. The quiEclaim deeds from Ray $abala and from Lynn E.
sL,evenson to che appJ.icarrE, do not esEablish b,hat the appl:canr ownethe waler right Fought for :ransf,er.

10. The applicant has no! provided informa:icn which shows
bhe actual extenE of beneficial use hisEoricarly mad.e of Ehe wat,erright. tn additi.on, the applicanb has no! provided a thorough
descripCion of past use of :he waeer right.

11. The applicant has noL provided informaLion Eo ehow thatrhe proposed changes woul.d not injure other waEer righEs,

]-2. The applicant has not provided informat,ion reraEive toavailability of water aE the propoeed new poin:s of diversion.

CONCLUSIONS OF T,AW

1.
follows:

Secticn 42-222, Idaho Cod,e, provid.es in perEinent part, as

The direcEor of the departmenE of wat.er resources shalr
examine all the evidence and availabre information andshall approve Ehe change in whole, or in parl, or uponcondiEione, provided no other water rights are injr"ired
ehereby, t,he change does not conetilut,e an enlargemenE in

ORDER Pg3



use of the original rlghE, and the change is consistentwith the conservaE,ion of water resources within the stateof rdaho and is in L.he rocal public interest as definedin section 42-203A{5) , Idaho Code,.

2, The appricanE has not shown thac camas creek provides
enough waLer during Ehe mid-summer monthe to provide a reriablesource of waber for che proposed prace of use of right no. 3?-0280Lc on chimney creek or for the proposed place of use for right
no ' 37- 02801D which is downstream from Magic Reservoirapproximaiely 80 miles from the licensed place of use.

3. The applieanf has not provid.ed suitable informationrelative co pasE use of right no.3?-0280r., non-injury to otherwater righEs or t.o no;r-enlargement in use Eo allow tire tepartmentto approve the application.

4 the proposed changes wiIl

The proposed changes w:. lI
Ehe original ri.ght,

injure other water rights.

consEit,ute an enlargemerrt in5

uge of

no

6 ' The app).icatiorr is not in the Local public inLerest.
"] - The departmenE shourd not approve the appricat,ion.

ORDER

rr rs THEREFORE, HEREBY ORDERED chat Application for Transfer5115 in ehe name of Charles E. Barron is DENIED.

tuls day ofDated this 1998

L. GIJEN SAXTON, Chief
Wat.er Alloeation Bureau

ORDER Pg4
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.,1

JUN 2 4 n08

i.S9BAJist'iilcT COUR
Fif th Judicial Diskict
olCouniv T,ain Falls State 0f ldano

IN THE DISTRICT COTJRT OF'THE FIFTH JUDICIA.L DISTRICT OF
STATE OF IDATIO, IN AND FOR T}IE COUNTY OF TWIN F',A'LLS

In Re SRBA

Case No.39576
ORDER OF PARTIAL DECREES

Subcases: 37-07295A & 37-072958

On April 7,2Q08, anAnrcnded Special Master's Report and Recornntendation was filed

for the above-captioned water rights. No Challenges were filed to theAmended Special

Moster's Report and Recontt tendation and the time for filing Challenges has now expired.

Pursuant to I.R.C.P. 53(e)(2) and,Sn^B,,{ Adminktrative Order 1, Section l3q this Court

has reviewed the Findings of Fact and Conclusions of Law contained in the Amended Special

Illaster's Report and wholly adopts them as its cwn.

Therefore, IT IS ORDERED that the above-captioned water rights are hereby decreed as

set forth in the attached Partial Decrees Pursunnt to I.R.C.p. i4(b).

DATED f'.rr*i' ,-.+ z@

Judge
Snake River Basin Adjudication

)
)
)

)
)
)
)

ORDER OF PARTIAL DECREES



ia

ID Re SRBA

cas€ No. f,9576

IN TIIE DISTRIC" COUR? OF THE FIFTX .'I'DICIAI, DISTRICT OF TfiE
S?ATE OE IDAllO. :N AND FOR TIIE C'OI,rNTY OF T}JIIT FAI.LS

9ARTIAL DECREE FIrRSUANT
r.R,c.P.54(b) FOR

Idatef Rlghc !?-o?295A

NAj'lE A!{D IDoRESS I

solrRcE,

QUAITTIT! r

P']ACE O' USE

SV RANCII LI,C
C/O GREGORY VIK
PQ SOX 1507
BEr,r,E\tuE, wA 98009

GR.OI'}ID WATER

2,7t CrS
?20.00 AFY

PRIORITY DATEr

POINT OF DIVERSION:

PURPOSE F-ITD

PERIOD OF USE:

rL/07/rg',rt

T01s Rl{E S3O

PURPOSE OF USE

frrlgaLlon

lrrigat ion
rols R14E S!0

SESESS Niehin camaB Coutrty

PERIOD OF USE
04.O1 ?O Ll-01

QUANTITY
2.73 CFS
?20.00 AFY

wicbin Cams county
srlNE 40.0
NESE 39,0
sr{sE 3?.0

SENE 30.0
Nr{gB 40.0
sEsE 3{,0

228,O Acres ToCal

OTHER PF,OVTSIONS NECESSARV FOR DEFINIUON OR A.DMINTStNATION OF TITIS TIATER RIGHT:

THIS PARTIAI, DECREE IS STTBJECT TO SUCN GE{ERAIJ PROVISIONS
NECESgARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE E!'FICIENT
ADMINI'IRATION OP TRE 1IATER R1GHTS AS I4AY BE IJLTIIIATEI,Y
D3TEH4INEB BY TgE CU'RT AT A POTNT I}T TIME }IO LATER TI{AN :HE
EI\TIRY OF A FINAL UNIFIED DECREE. I.C, SEETION 42-I4I2(6}.

RUI.E 5{ (b) CERTIFICATE

Hlih resl'ect go the i€sueE delermined by the ab6ve judgnenc or order. iC is hereby ceRTrFrED, in accordance
wlbh RuIe 5{(b). r.R.c.P-. fhab the court has deLernlned Eba! there is no Just rea5on for delay of the enLry o( a
flnal iudgnent and thaE Lhe court haE and doaa beleby dlrecE that the above Judgnen! or order Ehatl be a final
Judgm.nE upon which lxecutlon mty ls6ue and .n appeal nay be taken ptovided by Ehe ldaho Appellag€ Rules,

Helanson
ng itudge 6f the

Riv€r BaFin Adjudlcation

SRBA PAn?IAL DECRE5. PURSUANT To r-R.C.p. 5a(b)
t{acer Right 37-0?295A FlIe NDnb€!r 01081

PA€E 1

iUN 2 4 20rJB

ai(.ruR
Fiiih District

Fwin Falis daho

';iS:'l-rlG i .I-SRBA

.ludicinl
1 ;()r,niy Of - State of I

:'i..

Apr- 04 -2 o08



IN THE DISTRICT COIjRT OF THE FIFTII .'T'DICIATJ DISTRICT OF TI{E
g?AlE OF I'AflO. IN }ND FOR lHE COUNTY OF TI{IN FAI,"S

rn ne sREa

Case No- 395?6

PARTIAIJ DECREE

I.n.C.P. s{(I})

NI'.IE AND ADDRES9.

SOIIRCE r

QUAMITYI

PRTORITY DATE!

?OINT OF DTVERgION:

PURPOSE A}''D

PERIOD 08 USE:

sv R.At{cfi LLc
C/O GREGORY VIK
Po BOX 160?
BErJrJElriJE, W.{ 98OOt

GROIN{D IIATER

FOR

t{ater Right 3"- esE c'lun

SESESE 
'rithin 

Camas councy

!deho

1.05 CFS
240.00 AFv

tLJ o7 ltg'rr

t01s R14E S30

PL'N,POSE OF USE

I rsigaE.ton

PLACE Ol UgEr lrrlgation
t01s Rl{E s31

SRBA PATfIAI, DECREE PI'RSUANT TO I.R.C,P. 54(bI
RaEer nlghE 17-072958 File Number, OI0a3

NENE ]9,0
IlllNE 5 .0

NWNE :I?. O

thIE rL.0

PERIOD OP USE
04-01 TO 1r-o1

QUANTITY
l.05 CFS

240.00 APr

$ithin camas Count,y

92,0 Acres Tota}

OTI{ER PROVISIONS NECESSA.RY FOR DEFINITION OR ADMINISIRAT1ON OF TIIIS IIATER RIG9T:

TTII9 PARTIAT DECREE I9 SUB.'ECT TO SUCE GENER.AI, PROVISIONS
NECE$SARt FOR TIIE DEFINITION OF THE RIgIiTs oR FOR THE EFFICIEI\-T
ADI'IINISTR'.TION OF THE WATER RIGHTS Ag MAY BE ULTIMATET,Y
DEfAR,MINED EY THE COI'RT A1 A POINT IN TIME NO IATER THAN THE
EIiIIY OF A FTNAI, UNIFIED DECiEE. I,C. SPCTION 42.I4I2151.

RIJLE 5{ (b} CERTIFICATE

$ith resFect to the iEsucs d8lermined by Uhc above ludgment or order, lc is hereby CEnTIFIED, in accordance
sith Rule 54(b), I.R.C,P.. Ehat. lhe couru hag decermined Chat thele i6 no Ju€E reason €or delay of ths entry oi a
fin.1 JudgmenE and, chaE the courc has and does hereby direct -"haE the above judgmenE or order shall br a .f,ina1
judg{ent. upoE Hhlch er(ccution rll.ry isgue and sn appeal may be lahEn by tbe ldaho Appeflate Ruleg

t4e

Judge hhe
Riwer Basin AdJualict.tion

PAGE T
Apr- 04- 200 I

JUN 2 4 2ffi8



,t

CERTIFICAIE OF t'[AfLINe

PARTTAL DECREES was mailed on .Tune 24, 20be, ruith sufficientfirst-class postage to the following:'

SV RANCH LLC
c/o GREGORY VrK
PO BOX t607
BEIJIJEWE, WA 9SO09
Phone t 425-460-2504

DIRESTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

ORDER
Page L 6/24/08 FITJE COpy FoR 01083


