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BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS DECLARATION OF ROBERT L. HARRIS

FOR TRANSFER NO. 83160 IN THE IN SUPPORT OF APPLICANT’S
NAME OF JEFFREY AND CHANA ARGUMENT BRIEF
DUFFIN

L, Robert L. Harris, state that the following is made on my personal knowledge, and that I

would so testify in open court if called upon to do so.

1. I am over the age of eighteen (18) and am competent to testify to the matters contained
herein.

2. I'am a member of Holden, Kidwell, Hahn & Crapo, P.L.L.C., and my firm and I represent
the applicants in this matter, Jeffrey and Chana Duffin.

3. Attached hereto as Exhibit 1, which is incorporated herein by reference, is a true and
correct copy of the Deposition of Jeff Peppersack, August 25, 2017, before the Idaho

Department of Water Resources, In the Matter of Application for Transfer Nos. 81292 and
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81293 in the Name of Kip Hunter and Brandi Hunter. [ attended and participated in this
deposition.

4, Attached hereto as Exhibit 2, which is incorporated herein by reference, is a true and
correct copy of the Deposition of Carter Fritschle, August 25, 2017, before the Idaho
Department of Water Resources, In the Matter of Application for Transfer Nos. 81292 and
81293 in the Name of Kip Hunter and Brandi Hunter. I attended and participated in this
deposition.

5. Attached hereto as Exhibit 3, which is incorporated herein by reference, is a true and
correct copy of the Deposition of Michael Holliday, August 29, 2017, before the Idaho
Department of Water Resources, In the Matter of Application for Transfer Nos. 81292 and
81293 in the Name of Kip Hunter and Brandi Hunter. I attended and participated in this

deposition.

[ certify (or declare) under penalty of perjury pursuant to the law of the State of [daho that

the foregoing is true and correct. Idaho Code § 9-1406; Idaho Rule of Civil Procedure 2.7.

July 17,2020 Tetent L. Aawnra
Date Robert L. Harris, Esq.
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CERTIFICATE OF SERVICE

[ hereby certify that on this 17th day of July, 2020, I served a true and correct copy of the
following described pleading or document on the attorneys and/or individuals listed below by the
method(s) indicated.

DOCUMENT SERVED: DECLARATION OF ROBERT L. HARRIS IN SUPPORT OF
APPLICANT’S ARGUMENT BRIEF

ORIGINAL TO: James Cefalo
Hearing Officer, Idaho Department of Water Resources
900 North Skyline Dr., Ste. A
Idaho Falls, ID 83402-1718
James.Cefalo@idwr.idaho.gov

ATTORNEYS AND/OR INDIVIDUALS SERVED:

JEFFREY AND CHANA DUFFIN
PO Box 525

Aberdeen, ID 83210
jeffduffin33@gmail.com

Jonas Reagan

BARKER ROSHOLT & SIMPSON LLP
163 Second Avenue West

P. O. Box 63

Twin Falls, ID 83303-0063
jreagan(@idahowaters.com

Kent Fletcher
FLETCHER LAW OFFICE
P. O. Box 248

Burley, ID 83318

wkf@pmt.org

(] Mail
(1 Hand Delivery

O Facsimile
Email

L] Mail
U1 Hand Delivery

O Facsimile
X Email

U] Mail
0] Hand Delivery

O Facsimile
Email
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Robert L. Harris, Esq.

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE CF | DAHO

I N THE MATTER OF APPLI CATI ON FOR )
TRANSFER NOS. 81292 and 81293 I N THE)
NAVE OF KI P HUNTER AND BRANDI HUNTER)

)

DEPCsSI TI ON OF JEFF PEPPERSACK
AUGUST 25, 2017

REPORTED BY:
JEFF LaMAR, C.S.R No. 640
Not ary Public



In the Application for Transfer of Water Right
Nos. T81292 and T81293

Jeff Pepper sack
August 25, 2017

Page 2 Page 4

1 THE DEPCSI TI ON OF JEFF PEPPERSACK was t aken 1 I NDE X

2 on behalf of Mnidoka Irrigation District and AFRD-2 at 2

3 the offices of Idaho Departnment of Water Resources, 3 TESTI MONY OF JEFF PEPPERSACK PAGE
4 322 East Front Street, Room 602B, Boise, |daho, 4 Exanination by M. Fletcher 6
5 commencing at 9:05 a.m on August 25, 2017, before 5 Exanination by M. Sinpson 49
6 Jeff LaMar, Certified Shorthand Reporter and Notary | 6 Exanination by M. Budge 61
7 Public within and for the State of lIdaho, in the 7 Exanination by M. Harris 67
8 above-entitled matter. 8

9 9

10 10 EXHI BI TS

11 APPEARANCES: 11 Bxh 1 - Letter fromR Harris to Counsel, dated 8
12 For Kip Hunter, Brandi Hunter, and Lance Funk: [12 1/ 27/ 2017, and ot her rel ated docunents
13 HOLDEN KI DWELL HAHN & CRAPO, P.L.L.C 13 Exh 2 - Supplermental to Primary Exanple 8
14 BY MR ROBERT L. HARRI S 14 Exh 3 - Existing transfer neno, dated 12/21/2009 8
15 1000 R verwal k Drive, Suite 200 15 Exh 4 - Adnministrator's Menorandum dated 8
16 Post O fice Box 50130 16 1/ 21/ 2009

17 I daho Falls, |daho 83405 17 Exh 5 - E-mail fromJ. Peppersack to G Spackman, 8
18 rharri s@ol denl egal . com 18 dated 8/21/2008, with attachnent

19 For Mnidoka Irrigation District and AFRD-2: |19 Exh 6 - E-mail fromJ. Peppersack to C. Skinner, 8
20 FLETCHER LAW OFFI CE 20 C. Yenter, and J. Stanton, dated
21 BY MR W KENT FLETCHER 21 8/ 7/ 2008
22 Post O fice Box 248 22 Exh 7 - E-mail fromJ. Peppersack to C. Skinner, 8
23 1200 Overl and Avenue 23 dated 6/6/2008, with attachnment
24 Burl ey, |daho 83318-0248 24 Exh 8 - Letter from ERO Resources Corp. to 8
25 wf k@mt . org 25 G Spackman, dated 6/ 12/ 2006

Page 3 Page 5

1 APPEARANCES ( Conti nued) : 1 I NDE X (Continued)

2 For ldaho Ground Water Appropriators, Inc.: 2

3 RACI NE, OLSON, NYE & BUDGE, CHARTERED 3 EXH BI TS PAGE
4 BY MR THOVAS J. BUDGE 4 Exh 9 - E-mail fromG Skinner to P. Skaggs, 8
5 Post Office Box 1391 5 dated 1/31/2006, with attachnents

6 Pocatel |l o, |daho 83204-1391 6 Exh 10 - Adnministrator's Menmorandum dated 8
7 tj b@ aci nel aw. net 7 10/ 30/ 2002

8 For A&BIrrigation District, Mlner Irrigation | 8 Exh 11 - Draft proposed rules relating to 8
9 District, Burley Irrigation District, Twin Falls Canal 9 Transfer Meno 24

10 Conpany, and North Side Canal Conpany: 10 Exh 12 - Order of Partial Decree 25
11 BARKER, ROSHCLT & SI MPSON LLP 11 Exh 13 - ldaho Departnent of Water Resources 27
12 BY MR- JOHN K. SI MPSON 12 Water Right Report for Water

13 1010 West Jefferson, Suite 102 13 Ri ght 35-2824

14 Boi se, | daho 83702 14 Exh 14 - Letter fromP. Arrington to J. Cefalo, 33
15 j ks@ dahowat ers. com 15 dated 3/3/2017

16 For Ildaho Departnent of Water Resources: 16 Exh 15 - Menorandum from J. Peppersack to Water 56
17 OFFI CE OF ATTORNEY GENERAL 17 Right File - Transfer 78283, dated
18 | DAHO DEPARTMENT OF WATER RESOQURCES 18 1/ 27/ 2017

19 BY MR GARRI CK L. BAXTER 19

20 M5. EMM L. BLADES 20

21 322 East Front Street 21

22 Boi se, |daho 83720 22

23 garrick. baxt er @ dw . i daho. gov 23

24 emi . bl ades@ dwr . i daho. gov 24

25 Also Present: Dave Shaw 25
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In the Application for Transfer of Water Right
Nos. T81292 and T81293

Jeff Pepper sack
August 25, 2017

Page 6 Page 8

1 JEFF PEPPERSACK, 1 were asked to bring documents with you. And today

2 first duly sworn to tell the truth relating to said 2 you've brought a stack of documents. So | guess| will

3 cause, testified asfollows: 3 ask that those be marked, if you would, each

4 4 individually. Sowe'll go off the record for a minute.

5 EXAMINATION 5 (Exhibit 1, Exhibit 2, Exhibit 3,

6 BY MR. FLETCHER: 6 Exhibit 4, Exhibit 5, Exhibit 6, Exhibit 7,

7 Q. Good morning. I'm Kent Fletcher, and | 7 Exhibit 8, Exhibit 9, Exhibit 10, and Exhibit 11

8 represent Minidoka lrrigation District and AFRD-2 in 8 marked.)

9 these proceedings. Y ou've been designated by the 9 Q. (BY MR. FLETCHER): Soin the notice you
10 Department to answer some questions concerning transfer |10 were asked to bring copies of al documentsrelating to
11 policy. And I'll get into those in aminute. 11 theissuesthat wereidentified in questions 1 through
12 | guess before we start, you need to state 12 3 of Paul Arrington's letter -- we'll get that in the
13 your full name. 13 record in aminute -- and all documents you reviewed or
14 A. My nameis Jeff Peppersack, spelling 14 will review in preparation for this deposition.

15 P-e-p-p-er-s-a-c-k. 15 So | guess Exhibits 1 through 11 represent

16 Q. Andyour address? 16 everything you've reviewed and everything you looked at

17 A. My addressis 6918 West Ustick Road, Boise, 17 inrelationship to those questions?

18 ldaho 83704. 18 A. That's correct.

19 Q. Canyou give usabrief history of your 19 MR. BAXTER: Okay. Kent, I'll make a

20 post high school education. 20 clarification. There was one document in there we

21 A. Yes. | graduated from University of Idaho 21 identified as attorney-client privileged communication

22 in 1983 with adegreein civil engineering, and worked |22 that was withheld.

23 for -- well, besides some temporary duties, worked for 23 MR. FLETCHER: Okay.

24 the Department starting in 1984. Worked with the 24 Q. Solet'sbriefly go through these so you

25 Energy Bureau for afew years. And thenin 1987 began |25 can explain what they are and why you looked at them.
Page 7 Page 9

1 work for the Adjudication Bureau through 1999. Atthat | 1 Exhibit 1 is Rob Harris' |etter dated

2 point | was a section manager for the water rights 2 January 27, 2017.

3 section through 2007, and then the Bureau Chief of the 3 A. Sothequestioniswhy | reviewed it?

4 Water Allocation Bureau, which is my present position, 4 Q. Yeah. Why did you review that letter as

5 from 2007 forward. 5 part of this process?

6 Q. Soyou started work with the Department 6 A. Thisletter was provided by counsel just as

7 what year? 7 asummary, | guess, of the potential issues that were

8 A. '84. 8 covered.

9 Q. '84. Okay. Can you describe what your 9 Q. Didyoulook at any of the other lettersin
10 dutiesarein your position at the Department. 10 thiswater right file pertaining to the history of this
11 A. My current duties, I'm the chief of the 11 water right?

12 Water Allocation Bureau, which | have oversight for 12 A. No.

13 currently both the water rights section and the 13 Q. Okay. Exhibit 2 isaone-page example, |

14 adjudication section. 14 believe, of atransfer of a supplemental right to a

15 Q. Okay. Have you had your deposition taken 15 primary right?

16 before? 16 A. Yeah. Exhibit 2 isan example| prepared

17 A. | have 17 for my own benefit and for the benefit of others. It's
18 Q. Okay. SoI'm not going to prolong this, 18 helpful just to kind of demonstrate how we would go
19 but it'simportant that you wait until | finish a 19 through asupplemental to primary analysis.

20 question to answer it and make sure you answer 20 Q. Okay. Exhibit 3isthe existing transfer

21 everything audibly. If for some reason you don't 21  memo; isthat correct?

22 understand something I've asked you, which isnot a 22 A. That's correct.

23 unique circumstance, let me know that, and I'll try to 23 Q. And you authored that transfer memo?

24  rephraseit. 24 A. 1 was-- | think | signed thisversion,

25 Pursuant to the Notice of Deposition, you 25 yes, sir. Sol authored or at least wasinvolved in
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In the Application for Transfer of Water Right
Nos. T81292 and T81293

Jeff Pepper sack
August 25, 2017

Page 10 Page 12
1 variousversions. And thisversionistheversion | 1 Q. Whenyou say it'sthe "first version,"
2 signed in my capacity. 2 what'sthe date of that one?
3 Q. Okay. Exhibit 4 isan administrative memo 3 A. It's October 30th, 2002.
4 dated January 21, 2009. 4 Q. October --
5 Whét isthat? 5 A. October 30.
6 A. Andthat's an early version of the transfer 6 Q. 2002?
7 memo signed by Gary Spackman at the time. 7 A. Yes
8 Q. Wasthat transfer memo the controlling memo 8 Q. Okay. Wasthat the first memo issued in
9 for aperiod of time? 9 the Department dealing with transfer that you're aware
10 A. For aperiod of time, yes. 10 of?
11 Q. And what were the dates that that wasin 11 A. No. There's been anumber of memos issued
12 use? 12 regarding transfers, probably not this comprehensive.
13 A. Thiswassigned January 21, 2009. It took 13 Q. Okay.
14 the place of the memo that was signed back in 2002, 14 A. But over time, you know, back in the '80s
15 whichisalsoin the packet. 15 probably there had been a number of them. | think this
16 Q. Okay. And then Exhibit 5isan e-mail to 16 isNo. 24, so there were 23 beforeit.
17 you? 17 Q. Sothiswasthefirst version of No. 24?
18 A. Actualy, from meto Gary Spackman, just 18 A. Correct.
19 kind of discussing some potential changes to the 19 Q. Okay. Thank you.
20 earlier version of the transfer memo. 20 And Exhibit 117?
21 Q. Okay. Sothat waswritten before 21 A. And 11 issome draft proposed rules
22 Exhibit 4, which was the January 21, 2009 memo, was |22 prepared by Glenn Saxon back in 2001 that was sort of
23 adopted; correct? 23 the beginning of the Transfer Memo 24 write-up.
24 A. That's correct. 24 Q. Doyou know if any administrative rules
25 Q. Exhibit 6, can you describe what that is. 25 have ever been adopted concerning the transfer of water
Page 11 Page 13
1 A. Exhibit 6 isan e-mail -- a series of 1 rights?
2 e-mailsback and forth discussing generally the number 2 A. They have not.
3 of years of datarequired to come up with reasonable 3 MR. BUDGE: Kent, can we go off the record for a
4 estimate of historic beneficial use. 4 moment?
5 Q. Okay. 5 MR. FLETCHER: Sure.
6 A. E-mailsto the staff. 6 (Discussion.)
7 Q. Exhibit 7? 7 Q. (BY MR. FLETCHER): IsExhibit 3 the
8 A. Another string of e-mails with staff just 8 current version of the Department's transfer memo?
9 discussing partial supplemental to primary conversions. 9 A. Yes
10 Q. Exhibit 8? 10 MR. FLETCHER: Okay. Let'sgo off.
11 A. Exhibit 8 isaletter from Dave Shaw 11 (Discussion.)
12 discussing generally -- most of this dealt with ESPA 12 Q. (BY MR. FLETCHER): Well talk about most
13 issuesand transfers. Thereisasmall part in there 13 of those things as we go through this. | guess before
14 that discusses alittle bit about supplemental to 14 we start, though, before we start with the questions
15 primary. It's Dave'sreview of Department-proposed 15 that werein the letter, in the transfer memo it uses
16 policy. 16 variousterms. And | think it'simportant that we try
17 Q. Exhibit 9, what isit that? 17 tofigure out what some of those terms mean.
18 A. Another string of e-mails between me and 18 Can you tell mewhat a primary water right
19 staff and others discussing supplemental rights. It 19 is.
20 includesamemo that is probably part of the water 20 A. A primary water right -- and | don't know
21 right file that also discusses how supplemental issue 21 that it's -- there's awritten definition anywhere.
22 was addressed. 22 But aprimary water right, aswe apply it in the
23 Q. Exhibit 10? 23 Department, is usually the senior-priority water right
24 A. 10isthefirst version of Transfer Memo 24 that providesthe primary supply of water for
25 24. 25 irrigation. That's probably enough, unless you've got
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In the Application for Transfer of Water Right
Nos. T81292 and T81293

Jeff Pepper sack
August 25, 2017

Page 14 Page 16
1 other questions about it. 1 primary right.
2 Q. Okay. You mentioned you didn't know if 2 Q. Okay. So based upon what you're telling
3 therewas adefinition. 3 me, it'snot clear necessarily looking at awater right
4 Isthere a statutory definition that you're 4 itself whether it's primary or supplemental, you have
5 awareof? 5 toreview al the water rights appurtenant to a
6 A. Not that I'm aware of. 6 particular parcel of real estate?
7 Q. Isthere adefinition by any rule? 7 A. That'scorrect.
8 A. Not that I'm aware of. 8 Q. So another term that's used is "stacked
9 Q. How about a supplemental water right, what 9 water right."
10 isasupplementa water right? 10 What is a stacked water right?
11 A. Inthetransfer memo there's at least a 11 A. Go back to the transfer memo. | think it's
12 start at adefinition. | think it's on page 29. 12 onpage 28. I'll haveto check to seeif it's defined.
13 Page 29 under section 4 says, "A supplemental 13 But yeah, on page 28 under item 3, "Water rights are
14 irrigation right is a stacked water right authorizing 14 'stacked' when two or more water rights, generally of
15 thediversion of water for irrigation from a secondary 15 different priorities and often from different sources,
16 source to provide afull supply for crops when used in 16 are used for the same use and overlie the same place of
17 combination with a primary right." 17 use.
18 Q. Doyou agree with that definition? 18 Q. Soif water rights are stacked, that means
19 A. Yes. And | guessthere's always confusion 19 there'stwo different water rights on the same red
20 over exactly what it means. And | don't know if that's 20 edtate, as| understand it, is one always primary and
21 acomprehensive definition that would include 21 otherssecondary ofr...
22 everything or not, but it's agood starting point. 22 A. | don't know if I'd say "aways." | think
23 Q. Okay. Areal primary water rights 23 stacked water rights can be -- | don't know that we
24 indicated as primary water rights on licenses and 24 view al stacked water rights as supplemental
25 decrees? 25 relationship. Stacked water rights can bejust a
Page 15 Page 17
1 A. No. | don't think any of them are 1 series of water rights from the same source with
2 indicated that way. 2 different priority dates. And of course, | think you
3 Q. Okay. Areall supplementa water rights 3 would assume that the earliest priority isthe primary
4 indicated that way on water rights that have been 4 water right, but | don't know that you could say that
5 issued pertaining to supplemental ? 5 thelater priority rights supplement in the way we look
6 A. Generadly not, athough there are 6 atit, because they wouldn't be an alternate supply if
7 conditions that might identify them as supplemental. 7 theoriginal water right was out of priority. Because
8 Q. Okay. When you say "might," isthat always 8 obvioudly if they're from the same source, alater in
9 trueor-- 9 timewater right would be out of priority first. And
10 A. Not always, no. 10 soitwouldn't really be viewed as away to supplement
11 Q. So how does the Department determine 11 if that primary right were unavailable.
12 whether awater right is supplemental versus primary? 12 Q. Okay. And | forgot to ask you this about
13 A. Wadll, | think they would be -- they would 13 the definition you gave of "supplemental water rights,"
14 meet the definition. They would be used -- it would 14 but isthat definition statutory that you're aware of?
15 overlap another water right. They would be used to 15 A. No, it'snot.
16 supplement another water right, either when that water |16 Q. Isitinany rulethat you're aware of?
17 right wasn't available or not fully available. So they 17 A. Not that I'm aware of.
18 would be used in conjunction or as a supplement to 18 Q. Andasfar as"stacked rights," same
19 another water right that's usually earlier in priority. 19 question, isthat a statutory definition?
20 Andsol think generally that's how it would be 20 A. Not astatutory definition.
21 understood by the Department. 21 Q. Andisit defined by rule?
22 Q. Okay. Sowhen you say "overlap," first of 22 A. Not defined by rule, that I'm aware of.
23 dl, areyou talking about overlap of the same real 23 Q. If water rights are stacked on the same
24  property description? 24 parcd of real estate, are they indicated as being
25 A. Overlapping the place of use under the 25 stacked rights on the water rights?

M & M Court Reporting Service

(4) Pages 14 - 17

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)



In the Application for Transfer of Water Right
Nos. T81292 and T81293

Jeff Pepper sack
August 25, 2017

Page 18 Page 20
1 A. Not inthoseterms, athough | think there 1 fact, I'll wait a second because | want to know how
2 might be combined limits. The rights might identify 2 thisgets put together.
3 other rightsfor the place of usein one form or 3 But you also mentioned earlier thisisthe
4 another of conditions. 4 most current transfer memo that's used by the
5 Q. Okay. Andisthat wording on the decree or 5 Department; correct?
6 licenseitself? 6 A. That's correct.
7 A. The"stacked" word? 7 Q. Okay. Sofirst of al, why doesthe
8 Q. No. Thelanguage that you mentioned about 8 Department have atransfer memo?
9 making reference to other water rights. 9 A. Wadll, in order to apply the criteriain
10 A. It canbeif they're stacked. And| would 10 statute for transfers under 42-222, we need guidance
11 assumeyou're referring to other conditions that aren't 11 for staff because there are always alot of questions
12 onthe decree like explanatory conditions where there 12 on how to analyze the criteriain a statute. And so
13 may beinformation available to the Department inthose |13 the transfer memo was devel oped over time to help staff
14 cases, too, to identify them that they might be used 14 process and evaluate transfers.
15 with other water rights. 15 Q. Okay. Soisit aguidance?
16 Q. Soinsome cases when water rights are 16 A. ltis.
17 stacked, that's not necessarily indicated on the 17 Q. And | think you may have aready answered
18 decree; isthat what you're telling me? 18 this, but this has not been adopted as arule; correct?
19 A. | think it's possible, especialy in cases 19 A. That'scorrect.
20 wherewe're talking about canal company or irrigation 20 Q. What isthe source of information that's
21 district water. There may not be necessarily 21 contained in the transfer memo?
22 identification on the face of the decree that would 22 A. Source of information? Wdll, it was
23 suggest that they're stacked rights used in 23 developed over anumber of years. Thisversion,
24 combination. 24 obviously there's earlier versions, and | suppose parts
25 Q. Okay. You'd mentioned explanatory remarks 25 were written by various Department staff and
Page 19 Page 21
1 were conditions. 1 information came from applying the statute and
2 Can you explain that again. How do you use 2 practical knowledge and experience by the individuals
3 those when you're doing this analysis? 3 that put it together. So | guessjust historical
4 A. In--and| know Carter Fritschle will be 4 application of the laws and the way the Department has
5 deposed on the subject, and he'll have alot more 5 interpreted them and applied them and tried to -- to
6 detail than | do. But in general, explanatory remarks, 6 guide staff with.
7 as| understand it, are remarks that the Department has 7 Q. Isthisan attempt to compile previous
8 applied to recommendations for decrees. And those 8 writings or memos of Department empl oyees concerning
9 conditions are not found on the face of the decree, but 9 transfer issues?
10 they are used asinformational by the Department in 10 A. Wadll, in some casesit might compile. In
11 making decisions. 11 other casesit probably was stuff that had not been
12 Q. Areyou talking about decisions for 12 writtenin the past that we needed guidance on.
13 administrative purposes? 13 Q. Who reviews the transfer memo beforeit's
14 A. Correct. 14 issued?
15 Q. Doyoulook at that language when you're 15 A. | guessl'd start with earlier versions.
16 doing transfers, for example? 16 It wasacombined effort. Thefirst version was -- was
17 A. Wedo. 17 agroup, Karl Dreher as the Director, Norm Y oung as the
18 Q. Sol'dlikeyou tolook at Exhibit 3. | 18 administrator, myself as a water section manager at the
19 think you aready answered these questions, but you are |19 time, Allen Merritt was aregional manager, Phil
20 theauthor of thistransfer memo, Exhibit 3; correct? 20 Rassier wasan attorney. | think I've covered all of
21 A. | signed thismemo. | guesswhen you say 21 them. Sothat wasthefirst version, and we all went
22 "author," it'susually agroup effort in the 22 through it in detail.
23 Department. So -- but | did sign thisversion, and so 23 Q. | don't mean to interrupt you. When you
24 | could be considered the author. 24 say "first version," do you mean thefirst version of
25 Q. | wasgoing to ask you about that. In 25 No. 24?
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In the Application for Transfer of Water Right
Nos. T81292 and T81293

Jeff Pepper sack
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Page 22 Page 24
1 A. That's correct, the 2002 version. The 1 and he had some extensive review. But since that time,
2 subsequent versions, the January 2009 version, again, 2 the Director hasn't been asinvolved in the process.
3 we go through quite aprocess. You know, we write, we | 3 Q. Okay. And | think you mentioned at |east
4 review with others. 4 some of the versions have been reviewed by counsel as
5 And then | think the second version was 5 wel?
6 signed by Gary Spackman. So hereviewed it, obviously | 6 A. Correct.
7 with others. 7 Q. Anddid that include the version Exhibit 3?
8 And the third version was a similar process 8 A. 1 would say at |least parts of the versions
9 where we make changes, we share them with other staff, | 9 werereviewed by counsdl. | don't know that in its
10 andthen we -- and | ultimately signed that version. 10 entirety that it was.
11 Q. Okay. Why was the transfer memo changed 11 Q. Areyou familiar with the applications that
12 from the version that came out in early 2009 to the 12 weredealing with in this matter? Let me give you the
13 version Exhibit 3? 13 numbers. It's 80292 and -- let me make sure | get the
14 A. There'saways, | guess, changesin 14 numbersright -- 812937
15 interpretation and understanding as wetry to apply 15 MR. HARRIS: 81292 and 81293.
16 things. More questions areraised. And so we're 16 Q. (BY MR. FLETCHER): Oh, 8-1. Excuse me.
17 awaystrying to fine-tune what we have in answer to 17 81292 and 81293.
18 questions coming up. So between 2002 and 2009, | think |18 A. | haven't reviewed the water right files at
19 therewere alot of questions that came up and that we 19 dl. | didlook at a partial decree of one of those,
20 wanted to try to address in some way throughout the 20 andthenl -- what | gleaned from the letter from Rob
21 transfer memo. 21 Harris, which | think is Exhibit 1. So that's the
22 Q. Do you remember specifically why the 22 extent of my knowledge of the actual transfers.
23 version signed by Director Spackman in | think it's 23 Q. Didyou review the applications themselves?
24 2009, the January 2009 version, which is Exhibit -- if 24 A. No.
25 somebody can help me here. 25 MR. FLETCHER: Can you mark that.
Page 23 Page 25
1 MR. BAXTER: 4. 1 (Exhibit 12 marked.)
2 MR. FLETCHER: Thanks. 2 Q. (BY MR. FLETCHER): You've been handed
3 Q. -- Exhibit 4 and then it was changed to 3 Exhibit 12.
4 what is now Exhibit 3, why there were changes there? 4 Can you describe what that is.
5 A. | think there were changes throughout the 5 A. Itlookslike an order of partial decree
6 entiredocument. Sol think it wasagood time for a 6 for Water Right 35-02824.
7 review, and anumber of years had passed. And aswe 7 Q. Andisthat the same decree you reviewed in
8 appliedit, you know, like | said, questions came up. 8 preparation?
9 So | don't think there was any one focusin 9 A. | reviewed one of them. It seemslike
10 that particular one. There were a number of changes 10 theresmorethan one, if I'm remembering correctly.
11 throughout the entire document that were just 11  Maybenot. | did review one, but | don't know if it's
12 fine-tuning, tweaking, whatever the case may be. 12 the same one or not.
13 Q. So there wasn't any one big issue that the 13 Q. Okay. Canyou tell methe date on
14 Department was facing -- 14 Exhibit 12, the date it was issued.
15 A. Correct. 15 A. Itlookslike April 2nd, 2012.
16 Q. --andféelt likeit needed to make a 16 Q. Inyour review of the various documents
17 change? 17 pertaining to this matter, are you aware of any other
18 A. That'sright. 18 water rightsthat are appurtenant to the real property
19 Q. Beforeyou sign off in your position, does 19 described in Exhibit 12?
20 the Director review and approve it? 20 A. Wadll, | understand that there's some
21 A. Not necessarily, no. 21 Aberdeen-Springfield Canal Company shares that are
22 Q. Okay. 22 associated with the property.
23 A. These are administrative memos, so they're 23 Q. Okay. Do you know any details on that? Do
24 signed at the administrative level. Now, in the case 24 you know how many shares are appurtenant?
25 of the 2002 version, Karl Dreher did sign that version, 25 A. |don't.
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1 Q. Do you know how much of the real property 1 Exhibit 12,
2 described in Exhibit 12 is covered by 2 Q. Okay.
3 Aberdeen-Springfield Canal Company shares? 3 MR. BAXTER: Can | take alook at that real
4 A. | don't know. 4 quick?
5 Q. Do you know anything about 5 MR. FLETCHER: Sure.
6 Aberdeen-Springfield's water rights? 6 MR. BAXTER: Thank you.
7 A. Very little. 7 Q. (BY MR. FLETCHER): AsaDepartment
8 Q. Okay. Do you know their priority dates? 8 employee, when you are reviewing awater right, do you
9 A. No, | don't. 9 seethe same information as the public sees when you
10 Q. Arethe Aberdeen-Springfield Canal Company 10 first look up the water right and look at the summary
11 water rights senior to Exhibit 127 11 of the water right? Isit similar to what is shown on
12 A. | would assumethey are, just based on my 12 Exhibit 13?
13 knowledge of surface water rights and groundwater 13 A. Wadll, our internal database and access
14 rightsin general. 14 would be similar. There might be additional
15 Q. Okay. 15 information that's available to us that's not online,
16 A. Butl don't know specifically. 16 depending on the report that's produced from the
17 Q. Yeah, | guessit'sagood time to mention 17 website.
18 the priority date on Exhibit 12. 18 Q. Okay. So Exhibit 13 isasummary of
19 What priority date is stated on there? 19 Exhibit 12; isthat afair statement?
20 A. ItisAugust 28, 1961. 20 A. It'sasummary of the water right.
21 Q. Okay. Toyour knowledge, is 21 Q. Okay. Isthere areference to other water
22 Aberdeen-Springfield Canal Company a surface water 22 rights appurtenant to this property on Exhibit 13?
23 delivery organization? 23 A. Yes, thereis.
24 A. Yes 24 Q. Andwhat isthat statement?
25 Q. And thiswater right, Exhibit 12, isa 25 A. It says, "Use of thisright is combined
Page 27 Page 29
1 groundwater right; isthat correct? 1 with water from Aberdeen-Springfield Canal Company."
2 A. That'scorrect. 2 Q. What does that mean?
3 Q. Inyour examination of the files of the 3 A. Wadll, that's an indication that thereis or
4 Department, do you have any understanding of why this | 4 at least was other water source available on the
5 water right evidenced by Exhibit 12 was developed in 5 property.
6 thefirst place? 6 Q. Okay. Isthere any statement on either
7 A. | don't have any historical knowledge about 7 Exhibit 12 or 13 concerning a water right being
8 it, no. 8 primary?
9 Q. Okay. Based upon your review of thefiles, 9 A. No.
10 isthereaprimary water right and a supplemental water |10 Q. Isthere any statement on Exhibit 12 or 13
11 right associated with the real property described in 11 about awater right being supplemental ?
12 Exhibit 12? 12 A. No.
13 A. Waéll, the only information | haveisfrom 13 Q. I'dlikeyou to look at Exhibit 3, please,
14 theletter in Exhibit 1. And it identifies that both 14 and turn to paragraph 5(d)(3), which I think you turned
15 the surface water from Aberdeen-Springfield Canal 15 toearlier.
16 Company and the groundwater right are somehow 16 MR. BAXTER: That's page 28.
17 associated with the property. Whether they're primary 17 Q. (BY MR. FLETCHER): Based upon your review
18 or supplemental, | guess| haven't made a 18 of these water rights, are the Aberdeen-Springfield
19 determination. 19 rights and the water rights evidenced by Exhibit 12
20 (Exhibit 13 marked.) 20 stacked water rights to the extent they're on the same
21 Q. (BY MR. FLETCHER): Can you identify 21 real property?
22 Exhibit 13. Canyoutell whatitis. 22 A. Wadll, based on what I've seen and if
23 A. Itlookslikeit's aprintout probably from 23 they're till there, it looks -- | guess based on the
24 the Department's website, maybe the online website, of |24 letter, Exhibit 1, it looks like the water rights both
25 the same decree number that we talked about in 25 exist, Aberdeen-Springfield Canal Company and the other
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1 water right. Sothey are used at the same -- used or 1 A. Then wewould reject or deny the
2 have been used the same place of use. 2 application, unless -- unless it can be demonstrated
3 So are they stacked? | guess generally 3 that that enlargement wouldn't occur in some way.
4 they would be considered stacked without other 4 Q. Okay. And how doesit not occur if the
5 information. 5 transfer goesforward?
6 Q. Sowhat analysis does the Department do to 6 A. Wadll, if there were -- if it was
7 determineif they're stacked? 7 demonstrated, for example, that it wouldn't be an
8 A. | think we would look at whatever 8 enlargement because of conditions or limitations that
9 information isavailableto figure out if and how 9 would be imposed or -- or perhaps, you know, an
10 they're used at the place of use, whether it's 10 explanation of the relationship of the rights, that
11 information in the water right file or information from 11 might get at trying to decide whether they are truly
12 thewater user, to seeif there's arelationship there 12 stacked or primary or supplemental or, you know, used
13 andif they're used in combination or if there are 13 in combination some way.
14 limitsin the use together in some way. 14 So if it's demonstrated that they really
15 Q. Okay. Andwhen you say "used," what time 15 weren't, even though they might reside on the same
16 period are you looking at to determine the use? 16 place of use, then we might decide that it's not an
17 A. Waéll, were looking probably at -- because 17 enlargement because they haven't been used together to,
18 things change over time, we're looking probably at more |18 you know, provide afull water supply for the place of
19 recent history. And | couldn't give you a number of 19 use.
20 years, but welook initially at like the most recent 20 Q. Have you been asked to review whether this
21 five-year period perhaps as away of determining what 21 proposed transfer is presumed to be -- actually,
22 thecurrent useis. 22 there'stwo transfersinvolved, whether these two
23 Q. Okay. Soif thisapplication wasfiled -- 23 transfers constitute a presumption of enlargement under
24 | think it wasfiled last year, if I'm correct, 2016, 24 this definition?
25 you'dlook at the five years prior to 20167 25 A. No, | haven't been asked to do that.
Page 31 Page 33
1 A. | think that would be a starting point, 1 Q. Okay. Do you have an opinion about that?
2 yes. 2 A. | don't have enough information to make an
3 Q. Okay. Inthat paragraph there's a sentence 3 opinion.
4 that beginswith "An application for transfer proposing 4 Q. Sowhat information would have to be
5 to'unstack'." 5 supplied to you to make that determination?
6 Can you read that sentence. 6 A. | think I'd want to know what the exact
7 A. "An application for transfer proposing to 7 relationship is between the surface water and the
8 'unstack' one or more water rights used for irrigation 8 groundwater and the timing of events. And we'd haveto
9 or other use, without changing all the rights for the 9 decide, | guess, whether we'd consider them stacked or
10 sameusg, is presumed to enlarge the water right." 10 primary/supplemental relationship and what kind of
11 Q. Okay. Canyou explain what that means. 11 limitsthere might be, what the intended transfer is
12 A. Wadll, if there were stacked water rights, 12 and what the development of the groundwater rights have
13 so water rights used at the same place, used for the 13 been, those kind of things.
14 same purpose in combination in some form and the 14 MR. FLETCHER: Okay.
15 proposal isto move one of those water rights off, then 15 (Exhibit 14 marked.)
16 wewould presumethat it enlarges the water right 16 Q. (BY MR. FLETCHER): Y ou've been handed
17 without other information showing otherwise. 17 Exhibit 14.
18 Q. What istheissue with the term "enlarge” 18 Have you seen that document before?
19 or "enlargement"? 19 A. Yes | have
20 A. Waell, enlargement is one of the criteriawe 20 Q. Canyou describewhat itis.
21 havetolook at under 42-222 when we're evaluating a 21 A. Maybel spoketoo soon. | don't know if
22 transfer to seeif enlargement would occur as aresult 22 I've seen this one specifically. I've seen those
23 of thetransfer. 23 questions.
24 Q. Okay. What happensif enlargement occurs 24 Q. Okay.
25 asaresult of atransfer? 25 A. | don't know if I've seen the one
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1 gpecificaly to Mr. Cefalo, but | may have. 1 ground; isthat what we're talking about?
2 Q. Okay. Wdll, I'll represent to you that you 2 A. That's correct.
3 drew the short straw or were designated the oneto 3 Q. Okay. So can you lead me through how a
4 answer questions 1 through 3 on that letter. Some of 4 supplemental right is converted to a primary right?
5 those you've addressed already to some degree. But I'd 5 A. lcan. Andif it would help, | have that
6 liketo start with the first question, which deals 6 example, if we want to go through that.
7 with -- well, first read the question to make sure. 7 Q. Yeah, that would be great. It's aready
8 A. Do you want meto read it out loud? 8 marked as an exhibit, so...
9 Q. Yeah, why don't you just read the first 9 A. That's Exhibit 2.
10 sentence of that question. | guesswe'll start there. 10 Q. Letmeseeif | canfindit. Okay.
11 A. "Thetransfer memorandum provides that 11 A. Okay. Sointhe example, just assuming a
12 supplemental water rights may be changed to primary 12 primary surface water right of 100 acresand a
13 rightsif the water user shows five years of use 13 supplemental groundwater right, the same hundred acres,
14 recordsin the transfer process.” 14 and we have five years of groundwater use data, so that
15 Q. Okay. First of al, isthe premise of 15 would presumably to be measured data. So in the
16 that -- or that'sreally not aquestion. It'sa 16 left-hand table there are years one through five
17 statement, | guess, but is that statement correct? 17 showing different crops.
18 A. | don't know if it's comprehensively 18 So in year onethere's alfafaand field
19 correct. | think it's a starting point, that we would 19 corn, 67 acres of afafa, 33 acres of field corn. And
20 look at five years of records. 20 the groundwater diverted is 140 acre-feet. So for all
21 Q. Sol'dask youto look at the transfer 21 fiveyearsthere's datathere, and we find an average.
22 memo, Exhibit 3, page 29, subparagraph (4) on that 22 Thetable on the right of that isjust an
23  page. 23 estimate of the total water use for those crops. And
24 Isthis the part of the transfer memo 24 that's usualy the situation. We may have groundwater
25 addressing thisissue? 25 usedata, but we more often than not don't have good
Page 35 Page 37
1 A. Yes itis. 1 surface water data because it's not measured in the
2 Q. Okay. So the question seemsto indicate 2 sameway. Sowhat we'retrying to get at isan
3 that if there'sfive years of use a supplemental right 3 estimate of atotal water use and then what fractionis
4 can be converted to aprimary right? 4 provided by the groundwater use.
5 A. Wadll, | think -- | think what we're saying 5 So the table on the right, we may use
6 hereisthat we need at least five years of datato 6 published datato come up with the consumptive
7 come up with areasonable estimate of the historic use. 7 irrigation requirement or the precipitation deficit.
8 And based on what's in the transfer memo -- and | don't 8 And that's an amount needed by the crop from irrigation
9 know if it'sin this part or in part (5), but that five 9 togrow to maturity.
10 yearsof usereally would be five years of good and bad |10 So what I've donein the -- | guess it
11 water years so that we can get a good variation on 11 would be the fourth column on that right-hand table is
12 coming up with an average use under that supplemental |12  just calculated the total water requirement for each
13 right in order to convert it to aprimary use. 13 crop. Soif wejust take the acres of the crop,
14 Q. Sofor example, if asurface water right is 14 multiply by that published value, so for example, for
15 used on the property for five years and the groundwater |15  alfalfa, 2.9, take that times the number of acres.
16 rightisput in the water bank, would the use in the 16 We'redividing by an efficiency so that we know how
17 water bank be considered? 17 much would actually be applied to the crop. We come up
18 A. | don't think we generally have considered 18 with the number of 259, and similarly for the rest of
19 useinthe water bank when we're reviewing the 19 the crops, the crop water requirement.
20 transfers. 20 So then the right-hand column isjust the
21 Q. Okay. Soyou'relooking at what's really 21 total for each year. So for example, the alfalfaand
22 going on on the ground where the water right's 22 field corn total for year one would be 343 acre-feet.
23 appurtenant? 23 And then an average of that is 348.
24 A. Correct. 24 So to figure out what we would call the
25 Q. And which water has been applied to the 25 primary equivalent of that groundwater, so we're trying
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1 tofigure out what equivalent -- if it were aprimary 1 otherwise available. So we put conditions on the water
2 water right, what would be the equivalent number of 2 rightsto ensure that the groundwater isused as a
3 acresout of that hundred acres. So we take the 3 supplemental use only when the surface water isn't
4 groundwater volume average and the total water 4 available, either fully or partially. And we restrict
5 requirement divided and come up with avaue down 5 that groundwater use to those times when -- when it
6 there, 139 divided by 348 times 100 acres. 6 getsused and when the surface water isn't available.
7 S0 40 acresiswhat we'd call the fraction 7 And we prohibit the use of groundwater until it's
8 of supplemental use diverted to meet the total crop 8 necessary.
9 water requirement. So that would be the equivalent 9 And so with those conditions, you know, we
10 primary acresvaue given asaprimary water right if 10 would look at that and say, you know, that relationship
11  wewereto convertit. Sothat'sthe basic methodology |11  exists, the primary/supplemental relationship exists,
12 that we would use, given the data that would be 12 andif somebody elected not to use the primary water
13 availableto us. 13 right, then we would say, "Well, you'rein violation
14 Q. Okay. Sodo you only look at use, or do 14 of -- if you're using groundwater, you're in violation
15 Yyou look at reasons why the applicant may or may not 15 of the water right."
16 have used the senior right? 16 So yeah, we take that into account. Now,
17 A. Wewould first try to decide whether or not 17 there are other supplemental/primary relationships out
18 the primary/supplemental relationship exists 18 therethat don't have those restrictions. And we don't
19 appropriately. There might be circumstances -- and 19 havethe control that we would with the conditions that
20 it's happened where somebody might have surface water |20 are more strict that prohibit the use of groundwater
21 and groundwater together, but they don't use them 21 when surface water is available.
22 together. They may bethere on atemporary basisand, |22 So we have to take that into account,
23 you know, they never intended to usethem asa 23 whether that relationship existed and what the actual
24 primary/supplemental relationship. 24 use has been, what the relationship between the primary
25 And so we've recognized that in cases and 25 and supplemental uses have been.
Page 39 Page 41
1 tried to make sure, with conditions or otherwise, that 1 Q. Okay. When you're looking at that, are you
2 they would be kept separated or separated in some way 2 looking at the totality of history of water right on
3 sothat that primary/supplemental relationship didn't 3 that property? For example, getting back to my example
4  exist. 4 where the ground may have been developed in 1890 and
5 Q. Okay. Wdll, let mejust giveyou a 5 had asurface water supply available then, and then a
6 hypothetical. Based upon my own experience, thereare | 6 groundwater right is developed in 1961, are you looking
7 somewater users that have surface water rights 7 at the use of water during that entire time on that
8 appurtenant to their property that are very senior in 8 pieceof property?
9 time. The amount of water availableisn't really the 9 A. Waell, we might, but we usually don't have
10 issue, but they prefer to irrigate with groundwater 10 that good of information. But I think we'd be looking
11 becauseit's easier to manage, it doesn't have as many 11 to see-- well, essentially we'd have to go back -- and
12 weedsinit. | mean there could be any number of 12 presumably thiswould be a transfer situation where
13 reasons. They may not haveto draw their water froma |13  they're looking to transfer the groundwater right away,
14 great depth or, you know, for whatever reason. 14 convert it to aprimary.
15 A. Right. 15 Q. Right.
16 Q. Do you take that into account in your 16 A. And so we'd be looking at whether or not
17 anaysis, that they're electing to use groundwater 17 the supplemental right was used as supplemental or not
18 instead of a surface water supply? 18 and whether they were restricted to use it as
19 A. Yes. Andit redly gets back to how the -- 19 supplemental or not. So we might be looking at maybe
20 how the development of the groundwater occurs, andit |20 it developed into a primary right over time, maybe the
21 getsinto the conditions that we apply at the time of 21 groundwater use, it was used as a primary use over
22 permitting and licensing. 22 time.
23 Normally if surface water is available, 23 Andif it wasn't restricted, then we'd
24 it's Department policy that groundwater would beused |24 probably recognize that that groundwater use was
25 only when the surface water wasn't in priority or 25 developed into afull primary usein place, even though
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1 there may have been surface water sharesin existence 1 right to aprimary water right?
2 onthe property. 2 A. 1think the basisis-- again, thememo s
3 Q. What isyour experience -- or and if you 3 used as guidance for staff to apply the criteriain a
4 don't know the answer to this, tell me. But when 4 transfer analysis. And so enlargement isaconcernin
5 groundwater rights are located within a surface water 5 these situations, and we'd want to make sure that in
6 delivery organization, are you aware of the Department 6 alowing atransfer of a supplemental groundwater right
7 enforcing these supplemental rights the way you're 7 tobecomeaprimary right somewhere else, we would
8 describing? 8 ensurethat thereis no enlargement. So | guessthe
9 A. | don't know that we do -- have done any 9 basisisthe statute prohibiting enlargement of awater
10 large scale enforcement action. | know we've 10 right.
11 contemplated. | think inindividual cases we have 11 Q. Okay. Other than the enlargement statute,
12 denied transfers, for example, that -- where the water 12 you don't know of any statute or rule that deals with
13 right, with supplemental conditions specifically 13 thisconversion of supplemental rights to primary
14 prohibiting the use of primary, we've denied atransfer 14 rights?
15 onthe basisthat they have -- have used it in away 15 A. Not that I'm aware of.
16 that's not appropriate based on the water right 16 Q. Okay. The second question on -- let me
17 conditions. 17 makesurel covered all of it. Yeah, | think so.
18 So we've enforced it in probably individual 18 The second question, can you go ahead and
19 cases, but | don't think we've gone through a 19 read that into the record.
20 comprehensive effort to look at all supplemental rights |20 A. "If the Department does allow a
21 andto seeif the conditions are being applied 21 supplemental right to be changed to a primary right,
22 appropriately. 22 what becomes of the status of the former primary
23 Q. And isthere anything in the two documents 23 right?
24  dealing with the water right that I've shown you, which |24 Q. Do you understand that question?
25 were, | think, Exhibits 12 and 13, that indicates that 25 A. Yes
Page 43 Page 45
1 that water right is supplemental or that there's any 1 Q. Canyou answer it.
2 duty to not usethat right if surface water is 2 A. Inatypical primary -- or supplemental to
3 avalable? 3 primary conversion, if we move off groundwater right to
4 A. | think from -- from the condition on the 4 aprimary use somewhere else, and assuming that the
5 computer printout, there's an indication that there's 5 entire supplemental right is moved off, then the
6 surface water available on the property, or at least 6 primary right that remainsisrealy no changetoit at
7 was. But there's nothing prohibiting the groundwater 7 dl. It's-- the assumption isit existed without a
8 from being fully utilized based on the conditions. 8 supplemental right historically, and it kind of stands
9 Q. Okay. So how doesthat play into what you 9 aone and we wouldn't attempt to make any kind of
10 werejust saying about your analysis? 10 revisionto that.
11 A. | think we would have to take that into 11 And the only exception to that isif the
12 account. We'd want information about the use of 12 supplemental right that's moved off is only moved off
13 groundwater and how it was developed in relationto the |13 in part. And then we'd be concerned about enlargement
14 surface water and how it may have been developed over |14 of the remaining part of the supplemental right,
15 timeto where we're at today before we can decide 15 because presumably they'd want to spread the residual
16 whether welook at it as a primary/supplemental 16 of that supplemental right on the entire acreage, which
17 relationship or otherwise. 17 would enlarge the remaining part of the supplemental
18 So yeah, we'd start with that information 18 right. And so we'd have to take some kind of action to
19 torecognize that there's probably a surface water 19 addressthat enlargement issue.
20 right there that we need to account for in some way, 20 Q. What kind of action would you take under
21 and we'd want some kind of an explanation asto the 21 those circumstances?
22 historic use and the relationship. 22 A. Wadll, I think either they'd have to move
23 Q. Okay. What isthe basis of this palicy -- 23 theresidual portion of that supplemental elsewhere so
24 or | don't know if it'sapolicy, but what's stated in 24 it doesn't create that concern, or they would have to
25 thetransfer memo concerning changing asupplemental |25 reduce the areaif they could apply that -- that
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1 residual portion of the supplemental right to ensure 1 that the beneficial use under both rights remains the
2 that it'snot spread over additional acres. 2 same.
3 Q. Okay. Canyou read question 3 into the 3 So in thefirst instance, you know, when
4 record. 4 they're a primary/supplemental relationship, they --
5 A. "If both rights become primary and are used 5 they provide awhole supply for the crop. Andinthe
6 toirrigate different acres, doesthat constitute an 6 second instance | think you're -- because the primary
7 expansion of the origina water rights?" 7 acres no longer have supplemental, they're a reduced
8 Y ou want an answer to that, | assume? 8 supply likeit was historically, and then the
9 Q. I'would. 9 supplementa right is reduced to ensure that it hasn't
10 A. Wewould look at the -- well, the primary 10 gone beyond its historic amount.
11 right doesn't change, and that certainly wouldn't 11 Soin total, the acres are more, but the
12 expand the original water right because it's not 12 useisthe same, presumably.
13 changing and it'sirrigating what it has historically 13 Q. That's assuming that the senior right
14 with or without a supplemental right. 14 wasn't adequate to irrigate the entire property?
15 The supplemental right that's moved and 15 A. Correct.
16 becomesprimary initself isnot -- not irrigating 16 Q. But if the senior right is adequate to
17 additional acres, and presumably we've ensured that 17 irrigate the entire property, wouldn't that constitute
18 they'renot using it in away that enlarges the right 18 anenlargement or an expansion?
19 by limiting the volume to the historical amount, so we 19 A. | think if the senior right was adequate, |
20 would consider that it wouldn't expand the original 20 would think what we'd find is there's no need for the
21 water rights. 21 use of the supplemental right. And there wouldn't be
22 Q. Well, what if it isirrigating additional 22 anything to transfer.
23 acresor new acres? 23 MR. FLETCHER: Okay. | think that's all the
24 A. If it were-- if they wereto moveit to -- 24 questions| have. Thanks. | think John Simpson might
25 Q. New ground. 25 have some. Thank you.
Page 47 Page 49
1 A. -- new ground that exceeds the water right 1 MR. SIMPSON: Let'stake abreak for five
2 amount or just new ground at all? 2 minutes and let me get organized.
3 Q. Weéll, when you say "the water right 3 (Recess.)
4 amount,” maybe a better example would be you have a 4 MR. SIMPSON: Back on the record.
5 hundred acres and it has a senior surface water right 5
6 onitthat, just for purposes of our example, let's say 6 EXAMINATION
7 coversthe hundred acres -- 7 BY MR. SIMPSON:
8 A. Okay. 8 Q. Morning, Jeff. My nameis John Simpson.
9 Q. -- and there's agroundwater right covering 9 I'mone of the attorneys that represents A & B
10 the same hundred acres. 10 lrrigation District, Milner Irrigation District, Burley
11 If the groundwater right is moved off and 11 lrrigation District, Twin Falls Canal Company, North
12 irrigates new acres, doesn't that create an expansion 12 Side Canal Company. | think I've named everyone. So |
13 situation? 13 just have a couple questionsto follow up on what
14 A. Sowhat | think you're saying isif you 14 Mr. Fletcher asked you.
15 start with a hundred acres with the primary and 15 And maybe I'll start with the last answer
16 supplemental together, and you move it off to let's 16 that you gave regarding an answer that -- I'm going to
17 just say another 40-acre tract with the supplemental, 17 paraphrase what you said, but | think you said if a
18 now you've got atotal of 140 acres, isthat an 18 senior right is adequate, then there is no need or
19 enlargement? Well, it's certainly an enlargement of 19 basisfor atransfer of a supplemental or a stacked
20 thetotal acres under the two water rights. 20 right.
21 But that's not what we're interested inin 21 A. Wadll, | think if we were analyzing a
22 thetransfer. What we'relooking at isdoesit enlarge 22 transfer, to move the supplemental right off and if the
23 theorigina right. And it went from 100 acres of 23 primary right was adequate, then presumably there would
24 supplemental to 40 acres as primary, so that's not 24 be no use shown, no need shown for the supplemental
25 enlarged. And | think in combination we're making sure |25 groundwater right. And given that information, there
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1 wouldn't be anything to transfer, but | don't -- | mean 1 when you were asked by Mr. Fletcher regarding

2 that's... 2 Exhibit 2.

3 Q. So similar to like on your Exhibit 2, your 3 During that review did you make a statement

4 example, what you've described isin a situation where 4 that wetry to resolve the usesin order to allow a

5 if the primary right diverts for the hundred acres a 5 transfer to occur, | mean that is, a supplemental right

6 sufficient water supply or adequate water supply, then 6 tobetransferred off or the separation of the water

7 therecords wouldn't show that the supplemental or 7 rights? Isthat afair statement?

8 groundwater right would have pumped? 8 A. Wadll, I think what weneedtodo is

9 A. If thedatais accurate, then it shouldn't 9 determine that relationship, determineif thereis
10 show that there's any groundwater use. 10 enough data and use to understand the value of a
11 Q. Or if the primary right was decreed with an 11 supplemental right, and then to ensure that whatever
12 adequate water supply, then there wouldn't be a basis 12 we'reallowing to be transferred doesn't result in an
13 tothen have pumping occurring under the supplemental |13 enlargement.

14 right? 14 Q. Inlooking at the supplemental use, is

15 A. When you say the primary right's decreed 15 there acriteria on the number of years that you've

16 with an adequate water supply, | guessit really 16 reviewed and determined if it's used a certain

17 dependson the priority date. Sothey may havea--on |17 percentage of the time?

18 paper afull supply, but if they're curtailed, then it 18 A. Yes. Andit'sinthetransfer memo. We're

19 wouldn't be afull supply. 19 looking at at least five years. And we want to make

20 Q. But absent a curtailment because of 20 surethat the -- that the supplemental use has been

21 priority date, then that condition could exist; 21 used regularly. And the reason for that is because we

22 correct? 22 don't want -- it probably would be an enlargement if

23 A. Correct. 23 you had aright that was used one year in ten and they

24 Q. Soif you could again look at Exhibit 2. 24 wanted to transfer it to aprimary right. It seems

25 Theexample you gave in Exhibit 2 already identifieda |25 like just going through the numbers you probably
Page 51 Page 53

1 primary right and a supplemental right. 1 wouldn't get at avery big equivaent, primary anyways.

2 My question, Mr. Peppersack, isif you had 2 It seemslikeit ought to be something that's used

3 your example but you hadn't yet determined whether or 3 regularly so thereis some value thereto transfer.

4 not one of these rights was supplemental to the other, 4 So we'd look at at least five years, and we

5 could you explain the criteria again for me in making 5 asowant to make sure that, you know, they're not just

6 that determination. 6 highwater use years for that supplemental right. We

7 A. Wedll, wed belooking first to seeif 7 want arepresentation so we can get an average to

8 there'sarelationship with a primary/supplemental or 8 ensurethat it doesn't enlargein that way, and...

9 surface water/groundwater, whatever the case may be, 9 Q. Sowhenyou look at Exhibit 3, which isthe
10 other rights besides the one being transferred, and 10 memo that you authored or signed, on page 29 | believe
11 then ask for information to -- to help us define what 11 it discusses the changing of a supplemental right to a
12 the historic use has been and what that relationship 12 primary right, and there's a percentage that's
13 hasbeen. So we need that as a starting point. 13 described in that paragraph.

14 Q. Soyouwould look and ask the question, are 14 Do you see that at the bottom --

15 there multiple rights decreed or licensed in the same 15 A. Yes

16 placeof use? 16 Q. -- of paragraph 4?

17 A. That would be agood point to start, yes. 17 A. Yes

18 Q. And then a subsequent question might be, 18 Q. Justif you could read that sentence.

19 aretheredifferencesin the priority dates of the 19 A. "The supplemental right must have been used
20 rightsthat exist at the same place of use? 20 onaregular basis, it saysin parenth@es ‘used more
21 A. Yes, differencesin priority dates, 21 than 50 percent of thetime."

22 differencesin source. 22 Q. Sofor afive-year period that you're

23 Q. Other criteria? 23 describing, more than two years out of five --

24 A. Not that | can think of. 24 A. Correct.

25 Q. AndI'mtrying to recall your statement 25 Q. -- would be one way to look at that?
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1 A. Correct. 1 January 27th, 2014. Titleis"Exceptionsto
2 Q. And then you'veidentified another 2 Preliminary Order Approving Transfer in Part."
3 criteria, which would be looking at adry year 3 MR. BAXTER: John, do you have an extra copy?
4 condition/wet year condition as well? 4  Thank you.
5 A. That'sright. 5 THE WITNESS: So | guess that's the
6 Q. Okay. Back to Exhibit 2 where you 6 identification.
7 described the five years of groundwater use data, do 7 Q. (BY MR. SIMPSON): Okay. Do you want to
8 you also look to see whether or not that water is 8 takeamoment and look at it?
9 needed to grow crop as opposed to it may be more 9 A. I'd probably have to read through it before
10 convenient to use one source as opposed to another? 10 | can remember what it says.
11 A. Soisyour question whether or not the -- 11 MR. HARRIS: Are there copies for everybody?
12 Q. Wéll, for example, | think earlier you said 12 MR. SIMPSON: Yeah, I...
13 it'sapolicy of the Department that you have to use 13 MR. BAXTER: Would you like meto go --
14 your surface water right first before you turn to 14 MR. SIMPSON: Y eah, go ahead and make a copy.
15 groundwater. 15 Thanks, Garrick.
16 A. And that would be where we've restricted 16 MR. FLETCHER: Well go off the record.
17 that use on conditions on a permit or water right. 17 MR. SIMPSON: Y eah.
18 Q. Soif that condition doesn't exist on a 18 (Recess.)
19 permit or water right, then you're saying it doesn't 19 (Exhibit 15 marked.)
20 apply in the Department's review? 20 MR. SIMPSON: Back on the record.
21 A. | don't think we'd have away of enforcing 21 Q. Mr. Peppersack, you've had a chanceto
22 theuse of surface water first otherwise. 22 review what has been marked as Exhibit 15; is that
23 Q. Sothen | guess the question then becomes, 23 correct?
24 do you then view that surface water as then being the 24 A. Yes
25 supplemental right? 25 Q. Could you identify Exhibit 15.
Page 55 Page 57
1 A. Soin other words, if the groundwater was 1 A. It'samemo that | wrote regarding
2 used more often than the surface water, would the 2 exceptions on atransfer that was approved and
3 surface water be viewed as supplemental ? 3 contested by the applicant regarding a number of
4 Q. Yeah, even though the priority of the 4 surface water rights for Buckeye Farms.
5 surface water was substantially earlier. 5 Q. And that transfer involved a number of
6 A. | guessyou can cal it whatever you want. 6 surfacerightsthat were at least decreed to the same
7 Butl don't know -- | don't know the value of calling 7 placeof use; isthat correct?
8 it supplemental or not, unlessthey weretrying to 8 A. That's correct.
9 transfer the surface water away and we were trying to 9 Q. Okay. AndI'm not going to get into the
10 anayzeit that way, then maybe we'd try to 10 particularsregarding that transfer, but | did want to
11 characterizeit. But | think ultimately we'd want to 11 ask you a number of questions about it, a number of
12 get to the same place, and that's ook at the data, 12 statements that you've made in this document. So with
13 look at the relationship, and seeif there's 13 that, I'd ask you to turn to the third page of the
14 enlargement in atransfer. 14 document. And thefirst full paragraph starts"As
15 Q. Generally speaking, is a supplemental right 15 discussed above."
16 awaysjunior in priority to the primary right? 16 Do you see that paragraph?
17 A. | would say typically, yes. | mean maybe 17 A. Yes
18 there's some circumstance where it wouldn't be the 18 Q. And can you read the last sentence of that
19 case, but the way welook at it, and it'stypicaly 19 first paragraph that starts with "The enlargement.”
20 groundwater/surface water, and that's almost always a 20 A. "Theenlargement issue arises as aresult
21 junior-priority groundwater right. | haven't realy 21 of the request to alter the way the rights would be
22 thought whether we could look at the reverse or not. 22 exercised by separating the overlapping portion of the
23 Q. Jeff, I'm going to hand you a document. |f 23 rightsthrough a change in the place of use."
24 you can identify it for the record. 24 Q. Soyou've been asked a number of questions
25 A. Wadll, it'samemo written by me, dated 25 today about the enlargement issue asit appliesto a
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1 transfer process. 1 enlargement of the primary right isusually not a
2 And isthat ageneral statement regarding 2 concern."
3 one of the issues the Department looks at where you 3 Q. And again, the same questions arise out of
4 havethetransfer of rightsthat are stacked or 4 that sentence.
5 overlapping? 5 Isthat still the Department's
6 A. Yes. Wewould awayslook at enlargement 6 understanding or policy that they implement with
7 if we're unstacking rights. 7 respect to reviewing primary and supplemental water
8 Q. Okay. And then down in what would be the 8 rights?
9 third full paragraph that starts with "In practice,” 9 A. 1thinkitis, but | think | need to
10 can you read that sentence into the record. 10 clarify that this would be the type where we have put
11 A. Thefirst sentence? 11 onrestrictive conditions that say that it'sa-- it
12 Q. Yes 12 can only be used when -- when the primary surface water
13 A. "In practice, the Department considers a 13 isnot available or not sufficient.
14 supplemental right to have a different source than the 14 Q. And can you point to a Department policy
15 associated primary right and is restricted to use when 15 that statesthat?
16 the primary right is unavailable or insufficient.” 16 A. 1think I'd have to just point to the
17 Q. Okay. Soisthat till the Department's 17 practice that where we've applied those conditions,
18 practice today? 18 those conditions state that the -- the supplemental
19 A. | think that would be a good way to look at 19 groundwater useislimited in use to when the -- the
20 supplemental rights. 20 surface water isnot available or not sufficient.
21 Q. Okay. Andthenif you could read the next 21 MR. SIMPSON: That's al the questions | have.
22 two sentences aswell. 22 Thank you, Mr. Peppersack.
23 A. "A typical example would be a groundwater 23 1l
24 right used to supplement an earlier priority surface 24 |l
25 right. A supplemental right isalways consideredtobe |25 ///
Page 59 Page 61
1 anoverlapping or stacked right, whether it is used 1 EXAMINATION
2 whilethe associated primary right is still partially 2 BY MR.BUDGE:
3 available or after the primary right isfully 3 Q. Mr. Peppersack, I'm TJBudge. | represent
4 curtaled." 4 |daho Ground Water Appropriators. | appreciate your
5 Q. Okay. And are those two sentences 5 timetoday and the information you provided. It's been
6 consistent with how the Department views asupplemental | 6 helpful. | just wanted to make sure | have a clear
7 right today? 7 understanding on afew of the items that have been
8 A. | think so. 8 discussed already, so just afew follow-up questions.
9 Q. And that would be part of the analysisthe 9 First on the distinction between a stacked
10 Department would undertake? 10 water right and a supplemental right, am |
11 A. Yes. 11 understanding correctly that if as a matter of fact the
12 Q. And the policy the Department would 12 placesof use overlap, then the water rights are
13 implement with respect to a supplemental right? 13 considered stacked?
14 A. Yes, | think that's right. 14 A. That'sgeneraly right.
15 Q. And then at the bottom of the page, the 15 Q. And whether that stacked right hasa
16 last paragraph, the second sentence in that paragraph, 16 supplemental and primary relationship depends on the
17 if you could read that into the record. 17 development of the right and whether they were both
18 A. Thelast paragraph? 18 needed to provide a full water supply?
19 Q. Yes. Onthe bottom of that page. 19 A. Yeah, asagenera statement, that's
20 A. The one starting with "Since the 20 probably right.
21 Department"? 21 Q. And you mentioned that those are factual
22 Q. Correct. 22 inquiriesthat require looking at the water rights and
23 A. "Since the Department requires that use of 23 thehistory and things of that nature?
24 asupplemental right islimited to times when the 24 A. Correct.
25 primary right is unavailable or insufficient, 25 Q. Tofollow up on aquestion John just asked,
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1 my understanding is that some supplemental groundwater | 1  helpful, so thank you for taking the time to do thisin
2 rights have conditions that require the surface water 2 advance of our discussion today.
3 to be used before groundwater and other supplemental 3 Am | understanding this correctly that
4 groundwater rights don't; is that correct? 4 under the conversion there would be no increase in the
5 A. That's correct. 5 gross number of acresirrigated between the primary and
6 Q. And did you testify that if that condition 6 supplemental right?
7 isinplace, thenin terms of daily administration of 7 A. Thegross number of acresirrigated? If
8 thewater right the Department will require use of the 8 you converted and moved some acreage off, the gross
9 surface water right first? 9 number would increase. So in other words, if you
10 A. That would be the expectation of the water 10 started with 100 acres and they overlapped
11  user. 11 primary/supplemental relationship, and then you wanted
12 Q. Now, inthe context of atransfer 12 totransfer the supplemental off, which was equivalent
13 application, you may evaluate that primary versus 13 to 40 acres, it would be atotal of 140 acresirrigated
14 supplemental relationship regardless of whether the 14  between the two. So there would be anincreasein
15 water right has acondition on its face to that effect; 15 acres.
16 isthat right? 16 Q. Andyou would alow the original hundred
17 A. That's correct. 17 acresto continue to be irrigated with the primary
18 Q. Switching gears for amoment, earlier we 18 right?
19 reviewed the different versions of the Department's 19 A. Yes
20 transfer memorandum. 20 Q. Doesthe Department take into account
21 Do you recall that discussion? 21 consumptive use when it's making an enlargement
22 A. Yes 22 anaysis?
23 Q. | have not spent time comparing those. You 23 A. Yes, ingenera termswedo. It depends
24 probably understand the differences better than | do. 24 more on the type of transfer. Change or nature of use,
25 But | wanted to ask, do you know if the 25 wedefinitely do. And irrigation to irrigation, we
Page 63 Page 65
1 2002 version of that memo included a section that dealt 1 generaly don't. Supplemental use, it's probably built
2 with this conversion of supplemental to primary rights? 2 inwhen we're looking at the crop numbers and the
3 A. Itdid. Itwaslessdetailed. | think 3 beneficia use history. So to some extent, yes,
4 that was one of the reasons for updating isto provide 4 consumptive useis considered.
5 alittle more guidance to staff, because over time 5 Q. So under the example you just gave where
6 questions arise on how to implement. Andwetry to 6 Yyou had aprimary and a supplemental right that covered
7 addressthose questions. 7 ahundred acres and the supplemental right was allowed
8 Q. Okay. Did the Department have any type of 8 tobetransferred to cover some other 40-acre piece,
9 policy prior to 2002 regarding allowing supplemental 9 leaving a 140 total acresirrigated, there would be an
10 rightsto be converted? 10 increasein consumptive use under those water rights?
11 A. My recoallectionisthat it probably 11 A. No, that -- our intent would be that there
12 wasn't -- didn't happen that often. It probably was 12 would not be, because the surface water right does not
13 more restrictive because we didn't have the kind of 13 provide the full crop requirements. And so in tandem
14 datathat's available maybe |ater in time regarding the 14  when they're used as primary/supplemental, you would
15 groundwater use. 15 get at, you know, 100 acres worth at full supply.
16 So | don't think it would -- occurred that 16 But if you separate them, then you have
17 much. And | think what the transfer memo said, evenat |17 less consumptive use utilized on the primary acres
18 thetime, wasthat it would be an enlargement unless 18 because they don't provide afull supply, and you've
19 information could be shown otherwise. But that'skind |19 reduced the acres on the supplemental to the historic
20 of asfar asitwent. Sol think it opened the door at 20 amounts. So the intent there would be to not be an
21 that point, and then the questions came, you know, how |21 increase in consumptive use.
22 do we apply that. 22 Q. And would the Department impose some type
23 Q. Okay. That'shelpful. A question about 23 of condition on the primary surface water right to
24 Exhibit No. 2, which was the Supplemental to Primary |24 ensurethat it isutilized in that way?
25 Examplethat you created. And this, again, was very 25 A. If they're moving the entire supplemental
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1 supply off, there's no change to the primary right. | 1 questions about the definition of stacked water rights
2 mean the assumption isthat it operates asit always 2 that's on page 28 of the transfer memo.
3 hasandthat it's curtailed, you know, historicaly -- 3 And I'm not sure | caught this, but who
4 inthefuture the way it has been historically, so 4 prepared that definition of "stacked water rights'?
5 there probably wouldn't be afull supply availablein 5 A. | probably did.
6 eachyear. And, you know, that's just based on 6 Q. Didyou receive input from anybody else
7 historic record. 7 within the Department that you recollect?
8 So there would be nothing done to the 8 A. ltwasreviewed by anumber of others.
9 primary right, and it wouldn't be a subject of the 9 Q. Do you know who that would have been?
10 transfer, so we wouldn't usually go there anyways, but 10 A. Waell, generally we send them out to each of
11 unless, you know, they're apart like | explained 11 our regional offices and other managersin the State
12  earlier where we might have to limit the primary right 12 office. So at the time, depending on who the regional
13 to ensurethat there's no enlargement of the 13 managerswere, it would have been them and probably
14 groundwater on top of the remaining -- or no 14  Shelley Keen in our water rights section, and that may
15 enlargement of the residual supplemental right on top 15 betheextent of it. 1'm not sure who else may be.
16 of the primary right by spreading acres. 16 But we generally go through a process just to make sure
17 Q. Okay. Thank you. 17 others have had a chance to ook at it.
18 And so the example that you provided 18 Q. Didyou come up with the term "stacked"?
19 there'san assumption here that the appropriator has 19 A. No. Theterm "stacked" has been around for
20 used their primary right at all times when water has 20 aslong asl've been here.
21 been available under it; isthat correct? 21 Q. Doyou know where it originated?
22 A. Yes 22 A. No.
23 Q. And if the appropriator had not been using 23 Q. Aretheredifferent categories of stacked
24 the primary right out of convenience or something, then |24 water rights?
25 thisexample may not hold up; is that correct? 25 A. There aredifferent types of stacked water
Page 67 Page 69
1 A. That's correct. 1 rights, perhaps. | don't know that we've categorized
2 MR. BUDGE: | have no further questions. 2 them. But | mean, for example, a supplemental right is
3 3 considered a stacked water right, but the reverseisn't
4 EXAMINATION 4 necessarily true. So yeah, there are different types.
5 BY MR.HARRIS: 5 Q. Sol want to make sure | understand that.
6 Q. Mr. Peppersack, my nameis Rob Harris. I'm 6 AsI understand your testimony, when we talk about
7 theattorney for the applicant in this matter. Kip and 7 supplemental water rights, you made a distinction
8 Brandi arethe applicants, Kip and Brandi Hunter. | do 8 between conditioned supplemental water rights and then
9 have acouple of questions. 9 nonconditioned but considered to be supplemental water
10 Thefirst oneisalittle more generic: 10 rights.
11 When the Department reviews a transfer application, 11 Isthat afair characterization of those
12 what doesit look at first? 12 two categories?
13 A. Wdll, first we would just look at the 13 A. Yes, | think so.
14 application itself to make sureit's complete. 14 Q. Okay. Andin both cases would those both
15 Q. Doyou start by looking at the water right 15 be considered stacked water rights?
16 elementsand conditions? 16 A. If we considered them supplemental, then
17 A. Not -- not first -- not when we first 17 yes, they would both be stacked water rights.
18 receive an application, no. We would just look at 18 Q. Other than those two categories, isthere
19 whether the application has been filled out 19 another category or another situation where there would
20 appropriately and the information is there and the fee 20 be stacked water rights?
21 hasbeen paid. 21 A. Wadll, stacked water rights would be any --
22 Q. EBEventually are the water right elements and 22 any set of water rights where they overlapped the same
23 conditionsreviewed in atransfer 42-222 analysis? 23 place of use for the same purpose. So there would be
24 A. Yes 24 supplemental, there would be those that are not
25 Q. Mr. Fletcher asked you a number of 25 supplemental. And those that are not supplemental,
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1 there could be a number of types, whether they're from 1 analysis of stacked water rights, not necessarily
2 the same source or different sources. So yeah, | don't 2 supplemental. Although | think the supplemental
3 know if I'd limit it to just those types. 1'd haveto 3 conditions -- the intent was probably to carry them
4 think about it more, buit... 4 forward, but | don't think that always happened that
5 Q. Would asituation where you have combined 5 way. They may have changed them from the more
6 groundwater rights that irrigate a common place of use, 6 restrictive supplemental conditions to the more
7 would those be stacked water rights as well? 7 informational type supplemental condition.
8 A. Those would be considered stacked if 8 Q. Didthey ever do an analysisto go the
9 they're combined at the same place of use. 9 other direction, where there's no indication on the
10 Q. Sowegot at |east three categories of 10 licensethat it's supplemental, but the Department
11 stacked rights. 11 determined in the SRBA to include a supplemental
12 And you're saying you might have to think 12 condition in the water right?
13 more about maybe what some other categories would be? |13 A. I'mnot aware that they've done that.
14 A. Yes 14 Q. Who within the Department might know the
15 Q. Okay. Did you participate in reviewing or 15 answer to that question?
16 issuing recommendations in the Snake River Basin 16 A. Carter Fritschle would probably be a good
17 Adjudication? 17 one.
18 A. Yes 18 Q. Okay. Does|DWR have anumber of
19 Q. Wasthere a concerted effort to try to 19 conditions that are used to designate a water right as
20 identify which water rights were truly supplemental or 20 asupplemental water right?
21 should be conditioned as such and those that were not, 21 A. Waéll, they probably don't specifically say
22 or wasthere any analysis done? 22 they're supplemental. But yes, there are conditions
23 A. I'mnot that familiar with -- my 23 placed on permits and licenses that would restrict the
24 understanding is that the agentsrelied on the historic 24 use of groundwater to times when surface water isn't
25 record in the water right file or information from the 25 available or insufficient. And that would essentially
Page 71 Page 73
1 water user. My understanding is that the more 1 identify them as supplemental rights.
2 restrictive supplemental conditions that prohibited 2 Q. Do you know how many different versions of
3 groundwater use when surface water was available, those | 3  those conditions there are?
4 came from water rights that originate as permitsin the 4 A. Over timeit's probably been changed and
5 Department where we've applied those conditions, 5 updated. But yeah, | don't know. A handful at least
6 whereas other water rightsin the SRBA that didn't 6 probably over time.
7 originate from permit probably wouldn't have received 7 Q. By "handful," do you mean more than ten
8 those conditions. 8 different versions? Lessthan ten?
9 And | understand that some of those 9 A. | don't know for sure. We'd have to look
10 conditionswere removed. Some of the morerestrictive |10 back. But somewherein that ballpark, perhaps.
11 conditions were removed through the SRBA aswell for |11 Q. Areyou aware of what the number of the
12 onereason or another. So | don't know exactly what 12 current conditions are?
13 the process was that the individual agents went through |13 A. You mean identification number or how many
14 toidentify supplemental. 14 we have?
15 My understanding is | don't know that they 15 Q. Yeah. My experienceisthere's usualy an
16 had gone through an extensive effort to determine that 16 identification number with acondition. And | would
17 exact supplemental relationship. But if they 17 liketo know if you know the number of different
18 understood that there was surface water availablein 18 versionsor varietiesthat are available to an agent --
19 some form, then they probably had some kind of a 19 A. No.
20 condition placed on the water right. 20 Q. --toinsert into awater right today
21 Q. And would that condition typically be 21 within the Department's database.
22 included inaprior licensed water right? 22 A. No, I don't know the exact number.
23 A. If the -- there would have been -- if there 23 Q. Isthere someone? Who do you know that
24 would have been conditionsin aprior licensed water 24 would know that or that could provide that?
25 right, then that would have triggered that -- that 25 A. Wed look into our database, and we can
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1 find those. Shelley Keen would be agood one. 1 A. Canyou ask that again?
2 Q. Andjust continuing on that, I've seen 2 Q. Yeah. Let meask it thisway. Well use
3 conditions that say you have to use surface water 3 Aberdeen-Springfield Canal Company as an example.
4 before groundwater is used. 4 Okay? They have adigital boundary and they have
5 What other varieties are out there that 5 decreed water rights that are used within the boundary.
6 indicate that the water right is supplemental, other 6 Do acres authorized under the
7 than that one that you've discussed? 7 Aberdeen-Springfield rights match cal culated acreage of
8 A. | think the varieties that are out there 8 thedigital boundary?
9 have to do with whether or not there are other uses of 9 A. Theacres authorized under the water right?
10 water besidesirrigation. 10 Q. Uh-huh.
11 Q. What form would the condition take if 11 A. Soyou'reasking if that matches the acres
12 they -- well, that'swhat I'm really getting at is how 12 of thedigital boundary?
13 do you distinguish between different conditions that 13 Q. Right.
14 areincluded? 14 A. Wadll, the acres authorized might be smaller
15 A. Wadl, | think if there were other uses 15 within that area.
16 besidesirrigation we'd want to be clear that -- that 16 Q. | agreewithyou. Soistherea
17 use of surface water -- well, | guess I'd have to look 17 presumption, though, that a groundwater that's within a
18 back at them to see what the distinction isand why we |18 digital boundary of a surface water entity, istherea
19 dothat. | meanit also depends, | think, on whether 19 presumption that that water right is supplemental until
20 they'refully supplemental or not, fully stacked or 20 historic analysisis made?
21 not. | mean there'svariations. But | -- | don't -- | 21 A. | don't know if there's necessarily a
22 haven't looked at them recently, so | don't know. 22 presumption there. | think we would -- we would ask
23 Q. Isitfair to say that that determination 23 the question knowing that it'sin a-- in adigital
24 ismade a licensing, there's some determination made 24 boundary or acana company or irrigation district,
25 when that water right comes to being that the 25 that type of entity, | think that would be a good
Page 75 Page 77
1 Department determinesthat it truly is supplemental in 1 starting point isto ask the question is-- istherea
2 nature? 2 supplemental relationship. And | don't know if that
3 A. Yeah, licensing is when we would review the 3 would necessarily presume that thereisright off.
4 field exam information, other information available to 4 Q. It'spart of the analysis you would
5 determine whether or not they're supplemental andwhat | 5 perform?
6 conditions applies. 6 A. Yes
7 Q. | believe Mr. Fletcher asked you when you 7 Q. If agroundwater right is developed on its
8 looked at Exhibit 12, which isthe partial decree, and 8 own and surface water is later obtained for the same
9 you did not identify any condition on the partial 9 placeof use, doesthe Department still consider that
10 decreeindicating that water right was supplemental; 10 situation to be a stacked water right situation?
11 correct? 11 A. | guessit depends on the circumstances.
12 A. Not onthe partial decree, correct. 12 There have been cases where -- and | think that in the
13 Q. Areyou familiar with what a digital 13 examplesyou provided in your letter, Exhibit 1, cases
14 boundary is and those issued in the SRBA? 14 where the intent was to replace groundwater with
15 A. Yes. 15 surface water. And so they weren't necessarily
16 Q. What isadigital boundary? 16 recognized as a stacked or supplemental/primary
17 A. You're gonnamake me say it? 17 relationship.
18 Q. Sure. 18 Q. Soareyou saying that you would look at
19 A. Widll, it'saboundary that iskept in a 19 intent on how the water rights got moved or used at the
20 computer file essentially that we can reproduce and 20 placeof use?
21 providesthe outer boundary of aplace of use. Soit's 21 A. Wed look at how they were developed and,
22 not described by 40-acre tract. 22 yeah, what the intent was.
23 Q. Doesthetransfer memo presume that every 23 Q. On page 27 of the transfer memo that's
24 groundwater right acre within adigital boundary of a 24 Exhibit 3 -- I'm sorry, it's actually page 29. In
25 surface water entity is supplementa ? 25 subparagraph (4) there's a sentence that starts out "An
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1 exception iswhen the applicant can clearly 1 MR. BAXTER: | have no questions.
2 demonstrate.” 2 MR. FLETCHER: Oh, sorry. Didn't mean to jump
3 Do you see that? 3 infront of you there.
4 A. Whereaboutsisit? 4 MR. BAXTER: No problem.
5 Q. About the middle of the paragraph. 5 MR. SIMPSON: None.
6 A. Okay. 6 MR. BUDGE: None here.
7 Q. The sentence continues at the very end it 7 (Deposition concluded at 11:24 a.m.)
8 says"...that there would be no enlargement of the 8 (Signature requested.)
9 water right being changed or other related water 9 -000-
10 rights." 10
11 Is there any statutory language that 11
12 supportsthe Department's review of other related water |12
13 rights? 13
14 A. Not that I'm aware of. 14
15 Q. When you review transfers that propose to 15
16 move off supplemental water rights, do you look at the |16
17 priority date of the surface water right that's 17
18 associated with the property? 18
19 A. That would be part of our review just 19
20 looking at the water rights, yes. 20
21 Q. Okay. Exhibit 8 isaletter that Dave Shaw 21
22 had written, | believe, to you or the Department. You 22
23 indicated that there's a small part of that letter that 23
24  dealswith supplemental and primary. 24
25 Could you point to me where that's at. 25
Page 79 Page 81
1 A. Yeah. That would be on page 3, item 10. ! CERTI FI CATE OF JEFF PEPPERSACK
2 Q. Could you generally describe what Mr. Shaw 2 _ _
3 was suggesting in that paragraph. 3 I, JEFF PEPPERSACK, being first duly sworn,
4 A. |think there was a concern raised about 4 depose and say: _ _ _
5 reducing the primary right to ensure no enlargementon | 2 That I amthe witness named in the foregoing
6 apotential taki ng of property. 6 deposition; that | have read said deposition and know
7 Q. Andl'l probably have a chance to ask 7 the contents thereof; that the questions contained
8 Mr. Shaw about this at some future point, but I've read 8 therein were propounded to ne; and that the answers
9 through this. I'm not sure | understand the takings 9 contained therein are true and correct, except for any
10 argument. 10 changes that | may have listed on the Errata Sheet
11 Do you have any understanding of what 11 attached hereto.
12 argument was being made there? 12 DATED this ____day of __ = 20
13 A. Wédll, I'mjust assuming, since | didn't 13
14 writeit, that theidea-- and actualy, in our earlier 14 CHANGES ON ERRATA SHEET  YES___ NO ___
15 versionsof the transfer memo, | think it talked about 15
16 aproportionate reduction of the primary's surface 16 —EFFPEPPERSACK
17 water sourcein any move. 17
18 And we've since changed that to just cases 18 SUBSCRI BED AND SWORN to before ne this
19 wherethey'rejust leaving a portion of the 19 ____day of ___ 20
20 supplemental right behind and decided therewasrealy |20
21 no need to reduce the primary right if they're moving 21
22 theentireright, supplemental right, off. 22
23 MR. HARRIS: | have no further questions. Thank |23
24 you. 04 @%ENGU—A _Ij\lUI/-\HY POBLTC
25 MR. FLETCHER: | don't have anythl ng further. 25 MY COMM SSI ON EXPl RES
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Page 82

1 ERRATA SHEET FOR JEFF PEPPERSACK
2 Page__Line__ Reason for Change

3 Reads

4 ShoutdRead

5 ~Page____Line___Reasom for Change —
6 Reads

7 ShoutdRead

8 ~Page____Line___Reasom for Change —
9 Reads

10 ShoutdRead

11 ~—Page___tine__Reasonm for Change
12 Reads

13 ShoutdRead

14 —Page___tine__Reasonm for Change
15 Reads

16 ShoutdRead

17 —Page___tine_Reasonm for Change
18 Reads

19 ShoutdRead
20 ~Page____Linme__Reasonm for Change
21 Reads
22 ShoutdRead
23
24
25 S| GNATURE:

1 REPORTER S CERTI FI CATE

2 I, JEFF LaMAR, CSR No. 640, Certified Shorthand
3 Reporter, certify:

4 That the foregoi ng proceedi ngs were taken before
5 me at the tinme and place therein set forth, at which
6 time the witness was put under oath by ne.

7 That the testinmony and all objections nmade were
8 recorded stenographically by me and transcribed by me
9 or under ny direction.

10 That the foregoing is a true and correct record
11 of all testinmony given, to the best of ny ability.
12 | further certify that | amnot a relative or
13 enployee of any attorney or party, nor aml financially
14 interested in the action.

15 IN WTNESS WHERECF, | set ny hand and seal this
16 5th day of Septenber, 2017.

17

18

19

20

21 JEFF LaMAR, CSR NO. 640
22 Not ary Public

23 Post O fice Box 2636
24 Boi se, |daho 83701- 2636
25 My conmmission expires Decenber 30, 2017
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Page 2 Page 4
1 THE DEPOCSI TI ON OF CARTER FRI TSCHLE was taken | 1 I NDEX
2 on behalf of I1daho Ground Water Appropriators, Inc., at 2
3 the offices of Idaho Departnment of Water Resources, 3 TESTI MONY OF CARTER FRI TSCHLE PAGE
4 322 East Front Street, Room 602B, Boise, |daho, 4 Exanination by M. Budge 6
5 comencing at 12:32 p.m on August 25, 2017, before | 5 Exanination by M. Harris 48
6 Jeff LaMar, Certified Shorthand Reporter and Notary | 6 Exanination by M. Fletcher 62
7 Public within and for the State of lIdaho, in the 7
8 above-entitled matter. 8
9 9 EXHI BI TS
10 10 Exh 16 - Notice of Taking Deposition Duces Tecum 7
11 APPEARANCES: 11 of Carter Fritscle (sic)
12 For Kip Hunter, Brandi Hunter, and Lance Funk: |12 Exh 17 - History of Remarks and Conditions in 7
13 HOLDEN Kl DWELL HAHN & CRAPO, P.L.L.C. 13 SRBA Director's Reports
14 BY MR ROBERT L. HARRI S 14 Exh 18 - Adjudication Meno 32, from 7
15 1000 Riverwal k Drive, Suite 200 15 L. Krogh-Hanmpe to Adjudication Staff,
16 Post O fice Box 50130 16 dat ed 8/20/ 1992
17 | daho Falls, |daho 83405 17 Exh 19 - Adjudication Meno 32A, fromD. Shaw to 7
18 rharri s@ol denl egal . com 18 Adj udi cation Staff, dated 5/1/1996
19 For Mnidoka Irrigation District and AFRD-2: |19 Exh 20 - Adjudication Menorandum 32, from 7
20 FLETCHER LAW OFFI CE 20 D. Shaff to Adjudication Staff, dated
21 BY MR W KENT FLETCHER 21 7127/ 2004
22 Post O fice Box 248 22 Exh 21 - Adjudication Menp 32B, from C. Fritschle 7
23 1200 Overl and Avenue 23 to Adjudication Staff, revised 8/9/2013
24 Burl ey, |daho 83318-0248 24 Exh 22 - Order Denying Request for Attorney's 7
25 wf k@mt . org 25 Fees and Costs
Page 3 Page 5
1 APPEARANCES ( Conti nued) : 1 I NDE X (Continued)
2 For ldaho Ground Water Appropriators, Inc.: 2
3 RACI NE, OLSON, NYE & BUDCE, CHARTERED 3 EXH BI TS PAGE
4 BY MR THOVAS J. BUDGE 4 Exh 23 - Adjudication claimbackfile printed from 7
5 Post O fice Box 1391 5 the Departnent's docunent nmanagenent
6 Pocatel |l o, |daho 83204-1391 6 system
7 tj b@ aci nel aw. net 7 Exh 24 - Water right backfile printed fromthe 7
8 For A&Blrrigation District, Mlner Irrigation | 8 Department's docunent nmanagenent system
9 District, Burley Irrigation District, Twin Falls Canal 9 Exh 25 - Adjudication Meno 32A, fromD. Shaw to 7
10 Conpany, and North Side Canal Conpany: 10 Adj udi cation Staff, dated 5/1/1996
11 BARKER, ROSHCLT & SI MPSON LLP 11 Exh 26 - Order of Partial Decrees for Irrigation 48
12 BY MR JOHN K. SI MPSON 12 Delivery Entity Using Digital Boundary
13 1010 West Jefferson, Suite 102 13 Descri ption
14 Boi se, | daho 83702 14
15 j ks@ dahowat ers. com 15
16 For Ildaho Departnent of Water Resources: 16
17 OFFI CE OF ATTORNEY GENERAL 17
18 | DAHO DEPARTMENT OF WATER RESOQURCES 18
19 BY MR GARRI CK L. BAXTER 19
20 M5. EMM L. BLADES 20
21 322 East Front Street 21
22 Boi se, |daho 83720 22
23 garrick. baxt er @ dw . i daho. gov 23
24 emi . bl ades@ dwr . i daho. gov 24
25 Also Present: Dave Shaw 25
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Page 6 Page 8
1 CARTER FRITSCHLE, 1 brought with you today, beginning with Deposition
2 first duly sworn to tell the truth relating to said 2 Exhibit 16.
3 cause, testified asfollows: 3 A. Okay. Well, Exhibit 16 isthe notice
4 4 received for taking the deposition today.
5 EXAMINATION 5 Do you need any more information than that?
6 BY MR. BUDGE: 6 Q. No.
7 Q. Thank you, Mr. Fritschle, for being here 7 A. Okay. Exhibit 17 isahistory of remarks
8 today. My nameis TJBudge. | represent Idaho Ground | 8 and conditionsthat | put together in preparation for
9 Water Appropriators. I'm going to begin your 9 the deposition.
10 deposition and ask you several questions, and then some |10 Adjudication memo -- or Exhibit 18 is
11 of the other attorneys may have follow-up questions. 11 Adjudication Memo 32, dated August 20th, 1992. And
12 Carter, have you been deposed before? 12 thisis-- wasapaper copy of that that | copied from
13 A. Yes, | have. 13 anotebook I've kept on the adjudication memos.
14 Q. Okay. Youmay recal, then,ina 14 Exhibit 19 is a copy of Adjudication Memo
15 deposition I'll ask questions and you provide answers, 15 32A from May 1st, 1996. And | also took it out of my
16 and we both need to do our best not to speak over each |16 notebook and made a copy for this deposition.
17 other. Sotry to let mefinish my question before you 17 Adjudication Memo 32 is dated July 24th,
18 answer, and I'll try to let you finish your answers 18 2004. That's Exhibit 20. Andthisis-- was printed
19 beforel ask another question. 19 asan electronic version that I'd saved on my hard
20 A. Okay. 20 drive computer.
21 Q. Thereporter can only record audible 21 And then Exhibit 21 is Adjudication
22 answers, so head nods don't work. So you need to 22 Memorandum 32B, dated August 9th, 2013. And thiswas
23 answer with "yeses' and "noes." He doesn't do very 23 taken off of the Department'sinternal website and
24 good with "huh-uhs' and "uh-huhs" either. 24 printed for the deposition.
25 If you don't understand any of the 25 Exhibit 22 isan order | found in docsin
Page 7 Page 9
1 questionsthat | ask, you're welcometo ask me to 1 the Department's document management system. It'sthe
2 restateit or rephraseit or clarify it or something 2 order denying request for attorneys fees and costs.
3 likethat. And then if your attorney instructs you not 3 And Exhibit 23 isthe adjudication claim
4 to answer aquestion, then you should not answer that. 4 backfile that came from the -- that | printed out from
5 But other than that, otherwise you should answer every 5 our -- from the Department's document management
6 (question that's asked of you, even if an objection were 6 system. And all of them have, of course, some notes
7 made. 7 therewhere | might need to refer.
8 Carter, you brought with you a stack of 8 And Exhibit 24 is the water right backfile
9 documents. | would like to begin this deposition by 9 that | printed from the Department's document
10 taking amoment to go through those and have you 10 management system.
11 explain those. But before you do that, | think what 11 And finally, this Exhibit 25 is another
12 well doisjust take a minute to go off the record and 12 copy of 32A with additional pages that appear to be the
13 mark those before you discuss them. 13 condition codes that were in place as of May 1st, 1996.
14 Okay? 14 Q. Thank you, Carter. I'll come back and ask
15 A. Okay. 15 afew questions about those, but first want to have you
16 (Recess.) 16 explain your current position with the Department of
17 (Exhibit 16, Exhibit 17, Exhibit 18, 17 Water Resources.
18 Exhibit 19, Exhibit 20, Exhibit 21, Exhibit 22, 18 A. | am the adjudication section manager
19 Exhibit 23, Exhibit 24, and Exhibit 25 marked.) 19 within the Department. Basically | manage the State
20 MR. BUDGE: Back on the record. 20 office adjudication staff and coordinate with our
21 Q. Carter, while we were off the record, we've 21 adjudication unit up in northern region, in
22 gone through each of the documents that you brought 22 Coeur d'Alene office.
23 with you today, and we've marked them with deposition |23 Q. Okay. How long have you held that
24 exhibit numbers. 1'd now like to take a minute and 24 position?
25 have you explain each of these documents that you 25 A. I'vebeeninthis position since around
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Page 10 Page 12
1 January of 2006. 1 Q. Anddid you say that it was from '92 until
2 Q. Soyouwerein that position during the 2 20067
3 Snake River Basin Adjudication aswell? 3 A. Wadll, it actualy started around 1990. We
4 A. No. For -- well, from 1992 -- | think it 4 took claimsfrom 1988 through May of 1990. Andthenin
5 was September or October of '92 through December into | 5 June of 1990 | went out in Basin 34 and met with the
6 January of 2006 | was the water rights supervisor at 6 watermaster and started gathering information for -- to
7 the State office for the Adjudication Bureau at that 7 assist with our claim review.
8 time. 8 Q. And then was it 2006 that you took on your
9 Q. Explain what you did as the water right 9 current position?
10 Supervisor. 10 A. Yes
11 A. | --well, | supervised the agents that 11 Q. And explain what you do in your current
12 were assigned to the State office, which were -- for 12 role.
13 the most part, they were liaison agents with the 13 A. Basicaly, I'm now -- well, still doing
14 regions. And | also worked as aliaison agent for the 14 much of what | did before, but I'm aso supervising all
15 eastern region office. 15 of the peoplein the State office that are working in
16 And basically what a State office liaison 16 the adjudication on the technical side of it, as well
17 agent would do would be work with the staff in the 17 asin facilitating and working with our northern Idaho
18 region, help them with their field exams, and 18 adjudication unit. Certainly worked -- we still had a
19 coordinate any issues -- bring any issues that may 19 lot of the SRBA to finish as of 2006, so | worked
20 arisefrom the regional work and bring it back to the 20 through alot of that, settling objections -- or
21 State office so that it could be discussed and we could 21 working with the settlement of objections.
22 work on resolving those issues. 22 Now, you know, planning, projecting where
23 Q. And the agents at the regional offices that 23 we're going to be, you know, down the road is part of
24 you worked with, were they engaged in permittingand |24 thejob. But | never havereally given up sort of my
25 licensing or the adjudication or both? 25 first love, and that's reviewing the claims and
Page 11 Page 13
1 A. They generally were reviewing adjudication 1 presenting -- or preparing the recommendations for the
2 claims. Certainly there may have been alicensingexam | 2 Court -- or Director's reports.
3 or two, but for the most part it was doing the 3 Q. Soit'smy understanding, then, that you
4 investigation of the claimsthat werefiled in the 4 wereinvolved on behalf of the Department in the SRBA
5 SRBA. 5 through its duration from 1990 until it concluded in
6 Q. Soyou were superior or advisor to the 6 2014 or so.
7 field agents who were examining adjudication claimson | 7 A. Actualy, | started working for the
8 theground? 8 Adjudication Bureau under Dave Shaw in early November
9 A. Only those that worked out of the State 9 of 1987. So| was actually working for the
10 office. 10 Adjudication Bureau when the commencement for the SRBA
11 Q. Okay. 11 wassigned -- or the commencement order was issued.
12 A. Therewas-- each region had their own 12 Q. Wéll, you certainly sound like the right
13 supervisor, and they supervised those agents. | just 13 guy for this deposition.
14 sort of facilitated communications with those agents 14 Are there any documents that you reviewed
15 and helped them out, really. 15 to prepare for the deposition that are not in the stack
16 Q. How much involvement did you have with the 16 Yyou provided today?
17 regional offices during the adjudication? 17 A. No.
18 A. Waell, in eastern region | was more or less 18 Q. Didyou review the transfer applications
19 treated just as an additional agent for that office for 19 themselvesthat we're dealing with in this case?
20 themost part, at least until about the mid-'90s. And 20 A. | may havelooked at them, but | didn't
21 sol would review field exams. | certainly did alot 21 really get into any depth, you know, trying to
22 of field exam review and claim review in Basin 34, 35, 22 understand them or anything.
23 31, and got alittle bit of work in some of the other 23 Q. Okay. Good. On the deposition notice
24 regionsaswell. But those werethe main ones| worked |24 you've been designated as the person to answer the
25 in. 25 threeitemsthat are shown in bullets on page 1.
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Page 14 Page 16
1 A. Uh-huh. 1 inthewater right numbers involved and of course the
2 Q. Andthefirst one asksyou to be prepared 2 total quantity that those water rights would be limited
3 to address "The difference between an 'explanatory 3 to.
4 remark' and a'condition’ on awater right." And we've 4 So aremark was, if you will, could be
5 had discussion of conditions, remarks, explanatory 5 edited by the agent making the recommendation, where a
6 material, explanatory remarks, and so I'm not sure the 6 condition generally could not.
7 designations are correct, but it would be helpful if 7 Q. And then you said around 2007 that changed?
8 you could explain to me the difference between the 8 A. We combined the conditions and water right
9 different types of remarks that accompany water rights 9 tablestogether, and everything became -- could be
10 inthe Department. 10 edited at that point. So conditions no longer were
11 A. Waéll, on -- for adjudication 11 aways exactly the same, but they were hopefully kept
12 recommendations we have categories for the remarksand |12 very similar from one recommendation to the next.
13 conditions. They have since -- they're now all 13 Q. Okay. When you say you combined them, is
14 conditions. That change took place probably over ten 14 that in sometype of database or data entry system?
15 yearsago, anyway. A condition or remark canbein a 15 A. Therewastablesin the database, yes. We
16 category, and depending on what the category isis 16 essentialy took two tables and made one large table.
17 depending -- which element it is under on the face of 17 Q. Could you describe this database that
18 the recommendation, which then would become -- would |18 you're discussing and explain how it works.
19 also betransferred to the face of the partial decree. 19 A. Probably not. But from auser's point of
20 So explanatory material are remarks and 20 view, you put in acode for acondition, and then that
21 conditionsthat essentially go on the end of the 21 condition has a preassigned category, so you just add
22 Director'sreport, and they do not then necessarily 22 those conditionsto afield, if you will, that is
23 appear on the face of the partial decree, unless they 23 linked to the water right -- or claim that you're
24 get changed in the process. We've had explanatory 24 working on, alink to that recommendation.
25 material sometimes converted to a different category 25 And then when it gets saved with that, the
Page 15 Page 17
1 through objection process because someone felt it was 1 right idea, the recommendation, points to each one of
2 necessary to be on the face of the partial decree, but 2 thefields, if you will, but it is necessary to produce
3 for the most part if it'sa combined quantity limit, it 3 therecommendation. And the condition table and all
4 would be under the quantity element. If it's something 4 thevarious conditionsin there is one of the fields
5 that may affect the administration and doesn't 5 that then gets printed out with the recommendation and
6 necessarily fit under a specific category, it would go 6 also sent tothe Court. That isalousy job of
7 under other provisions necessary for the administration 7 explainingit, but...
8 of the water right. 8 Q. No, that'sokay. And | think what might be
9 Q. Isthere adifference between "condition” 9 helpful is maybe you could take us through the process
10 and"remark,"” or are thoseterms used interchangeably? |10 from when an adjudication claim was received by the
11 A. They were used interchangeably, until we 11 Department in the SRBA, how they received that, if that
12 just completely eliminated remarks sometime around 12 camethrough the court system or directly to the
13 2007. 13 regional office, and then the process from that step to
14 Q. Okay. Prior to 2007, then, those terms 14 where the Department submitted its recommendation to
15 were used interchangeably? 15 the SRBA Court. Explain how the data was entered and
16 A. Correct. 16 the process that was undertaken by the regional agents.
17 Q. And werethey applied the samein the 17 A. Okay. WEell, when claims were filed, they
18 adjudication process? 18 were -- they could either be mailed in on paper, paper
19 A. Yes. Generaly what acondition was -- a 19 claim forms, or they could -- we could actually assist
20 condition was atext, if you will, sentence or 20 theclaimant and do direct data entry in either a
21 sentences, that could not be modified. So every time 21 mobile office or any of the regional offices.
22 you saw a specific condition, the text was aways the 22 So essentialy it was entered into a
23 same. 23 database where we had al the claimant's information,
24 A remark could modify an element, but if it 24 you know, obviously the water right number and claim
25 was, say, acombined quantity limit, you'd have to put 25 number. And each element then was data-entered so that
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1 we could produce areport which essentially was the 1 reduced the number of actual on the ground field exams.
2 notice of claim. Sowe could do it electronically -- 2 But if the mapping wasn't sufficient, then we'd go out
3 enterital eectronically, produce a paper copy for 3 and still do afield exam on the ground.
4 theclaimant to sign, or if they filled out a paper 4 Q. And explain the purpose of the field exam.
5 form we'd take that paper form and do al the data 5 A. Basicaly, the field exam was to confirm
6 entry just like we would have had they been sitting 6 that the water was being used where it was claimed.
7 acrossfrom us at thetime. 7 And soif it was abeneficial-use right, we might have
8 Q. Okay. 8 to measure the diversion rate to confirm that they were
9 A. Oncethey'rein the database, they need to 9 actualy diverting what they had claimed they were.
10 beassigned to an agent for review and investigation to 10 Q. Did the Department use those field examsto
11 make the recommendations. 11 assess Whether there were other sources of water that
12 In the early days generally what we did was 12 served the property?
13 pick either adrainage or area described by atownship 13 A. Part of our claim review wasto look at
14 range or series of townships or range, and then an 14 overlapping points of diversion, overlapping places of
15 agent would be assigned that areato work on. Andthey |15 uses. And that wasin our claim verification record,
16 would take all the claimsthat were in that areaand 16 and that was something we were always supposed to check
17 methodically go through and review them, decide which |17 on.
18 ones need to be field-examined, make arrangements with |18 Q. Okay. Soin the process of preparing a
19 thewater user to come out and visit the property, 19 Director's report, | assume that the agent would
20 investigate the water system, look at it, see how it 20 examinethe decreed elements of the water right or the
21 works, and get al the information hopefully in one 21 elementsto be decreed; correct?
22 visit, and then write all that up and be able to make a 22 A. Yes
23 recommendation. 23 Q. And then what was the process of imposing
24 Q. Wasit customary for the agentsto do a 24 or inserting conditions, remarks, or explanatory
25 field exam? 25 material? How did that happen?
Page 19 Page 21
1 A. Most of the early basins, amost -- 1 A. Waéll, say you had two licenses for the same
2 especidly if it wasanirrigation right or more 2 place of use, and maybe they weren't -- at the time
3 complicated right, amost al of those were 3 they werelicensed, particularly the first license,
4 field-examined. Domestic stock water rights weren't 4 didn't know the second license was going to come along,
5 necessarily field-examined. But | know my work in 5 the more junior water right, so we'd make sure we
6 Basin 34 and pretty much 35, | went out and looked at 6 conditioned both water rights, the senior and junior,
7 everything that was an irrigation or more complicated 7 sothat they did not exceed the total beneficial use.
8 right. And most of the domestic and stock water rights 8 So there may have been -- needed to be a
9 were done by acontractor anyway, so we didn't have a 9 combined quantity condition. Maybe the diversion rate
10 lot of those to work on anyway. 10 and/or volume needed to be identified as combined. The
11 Q. Okay. So early on there were typically 11 second right may have -- or the volume on the two
12 field exams, and then that changed at some point? 12 rights may have added up to more than what could
13 A. Aswe got desktop GIS, basically once 13 actualy be beneficially used for the number of acres
14  ArcView was purchased with enough licensesto go around |14 that wereirrigated. Frequently there had to be
15 so everybody had it on their computer, werelied alot 15 combined acre limits between the two rights.
16 more heavily, especidly if it was an existing license 16 The most senior right, if it didn't include
17 or decry for anirrigation right, and looked at, you 17 theentire place of use that the two rights now
18 know, did our mapping with the computer, certainly, you |18 covered, would have to have an acre limit for it. It
19 know, licensed right, was there any indication that any 19 would be limited to a certain number of acres within
20 of it had been forfeited. You know, we -- for the most 20 that larger place of usethat the two rights now
21 part we were ableto figure out wherewellsweresowe |21 covered.
22 could identify the points of diversion, either from 22 Oh, explanatory conditions could include
23 map -- other maps or the map they supplied with the 23 parcel numbers, other -- you know, if there was water
24 clam. 24 rightsthat were not owned by the claimant but used on
25 So once we got desktop GIS working, we 25 the same place of use, those might be noted in
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1 explanatory material. There could be any -- or 1 there might be amemo or some memos out there that say
2 measuring devices, originaly if that was a requirement 2 something about adding a condition. But theoretically,
3 onthelicense, we would -- that would often wind up in 3 everything should be consolidated into the Memo 32 and
4 explanatory material that may have started out asa 4 dlitsversions.
5 point of diversion or other provisions necessary, but 5 Q. Didthe SRBA Court provide any direction to
6 ultimately most of those wound up as explanatory 6 the Department in this regard?
7 material. 7 A. Theoriginal director'sreportsin the test
8 Q. Doesthe Department have any type of policy 8 basins, al of the conditions appeared after the list
9 documents or anything el se instructing agents when to 9 of the elements. And so the Court's guidance was
10 useexplanatory material versus acondition or remark? |10 initially that they don't want to see those conditions,
11 A. Waéll, now within the database if you pull 11 period.
12 upacondition, it will come into that category, 12 L egidative changes said that no, we can't
13 whether it's quantity, place of use, point of 13 have conditions or remarksin recommendations. And
14 diversion, other provisions necessary, which is general 14 somewherein the '95/'96 time frame | want to say an
15 or explanatory, and purpose of use. There'sabunchof |15 agreement was reached -- I'm not sure there's a person
16 them. Period of use. 16 inthisroom that knows much more about it than | do --
17 And so that helps the agent right there, 17 that we could include the conditions, but they needed
18 because when the agent's doing the review and they 18 to go under the element they modified.
19 enter acondition code, it will tell the agent if it's 19 And so late "90s up to about 2000 we
20 an adjudication condition what category it'sin. 20 actualy produced the paper copies of the partial
21 Q. Sohow doesthe database work? Istherea 21 decreesfor the Court, would send to the Court. If we
22 seriesof drop-down menus for conditions, or isthe 22 didn't get a condition the way they thought it should
23 agent just supposed to think this condition may apply 23 be, we got that paper copy back, and they told us where
24 here? How doesthat work? 24 the condition should be.
25 A. Basicdly, there'salist of al the 25 Q. So during that time frame the condition had
Page 23 Page 25
1 categories. And if you click on one of those 1 to appear embedded in the context of the elements, of
2 categories, it will give you all the conditions under 2 the defined elements?
3 that category. 3 A. Yes
4 Q. And so were the agents left to use their 4 Q. They couldn't appear just at the bottom of
5 own judgment asto what conditions might be appropriate | 5 the--
6 inagiven case? 6 A. Any material that appeared at the bottom
7 A. Waell, there's certainly alot of guidelines 7 would be under the heading "explanatory material."
8 inthe memos asto what should be used. But there was 8 Q. Okay.
9 certainly, you know, an amount of personal judgment. 9 A. All the other conditions had to be
10 But for the most part there was also secondary review. 10 specifically under the element that they modified, or
11 | didalot of that. I've done alot of that over the 11 if it waswhat we'd consider a more general type
12 years, where you look at a recommendation and see 12 condition, it might modify more than one element or be
13 something and you wonder, Well, maybe something's 13 necessary for administration, it would appear under
14 missing. So you go back and you look and seeif there |14 other provisions necessary for administration.
15 really needs to be an additional condition in there or 15 Q. What was the time frame again?
16 not. 16 A. Wadll, '96, May 1st of '96 is when the memo
17 Q. When you say that there's guidelinesin the 17 came out that said, you know, we need to reformat. So
18 memos, were you referring to the adjudication memos 18 leading up to that there, that was where the
19 that you brought with you today? 19 back-and-forth wasto try to resolve the difference
20 A. Yes I'msorry. 20 between the Department's position and the Court's
21 Q. Werethere any other memos that provided 21 position asto where the condition should appear.
22 guidanceto field agentsin terms of when to include 22 Q. And did that continue through the remainder
23 conditions or explanatory material in their 23 of the adjudication, or did that practice change at
24 recommendations? 24 some point after '967
25 A. If there were, it wasnot -- it was -- 25 A. Once -- once we established the categories,
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1 acondition could move from one category to another, 1 start whereit has UO1-EXP (fed abstracts) on about the
2 depending on what was, you know, necessary. Certainly | 2 eighth or ninth page of this, from that point on it
3 we moved a condition from explanatory to point of 3 lookslike that's where the -- basically the database
4 diversion for the CSRBA because of the number of 4 dump, if you will, of what the condition codes were and
5 objections. 5 remark codes were at the time.
6 And so for the most part, most of the 6 Q. Okay. Sol found some codes begin with
7 conditions have stayed in the same category that they 7 GEN, somewithE, F,W,R,L, M, N, R, U.
8 werein, you know, once we got al the feedback from 8 Arethose all separate categories?
9 the Court as to where they thought those conditions 9 A. Wedl, whatitis, if yougotothis-- |
10 should be. 10 don't know how to show you this page, but if you go
11 Q. When you refer to categories, explain that. 11 about eight or nine pages into this.
12 A. Okay. A category, basically, each element 12 Q. Yeah.
13 of the water right is a category starting with the 13 A. Andyou look down where you have 001
14 name. So therewe have name conditions, priority date |14 general, GEN.
15 conditions, quantity conditions, purpose of use 15 Q. Yes, | seethat.
16 conditions, period of use conditions, place of use 16 A. Okay. That meansthat was a general
17 conditions. I'm sure I'm missing some. And then 17 condition. It's condition code 001, and the category
18 general for other provisions and then the explanatory 18 isgeneral, which meansit will appear in other
19 material. 19 provisions necessary.
20 Q. Okay. Were there some conditions that 20 Q. Okay.
21 could be added either as explanatory material or asa 21 A. So the code numbers, which are on the first
22 condition within one of the water right element 22 seven or eight pages, you know -- well, let'sgo to an
23 categories? 23 earlier page here where it gives a code number. All
24 A. Occasionally that happened. The Court told 24 right. So condition codes like A01, that goes on
25 usthat basically all measuring device conditions 25 permits, that would be general so other provisions.
Page 27 Page 29
1 should be explanatory. But | remember working on a 1 AQ3isaprior condition, which is PCD, and
2 transfer out of a Pass Creek water right in Basin 34 2 those actualy no longer appear in the reports. We've
3 where the measurement condition was very complicated | 3 done away with those.
4 and contained very specific information for the 4 Q. Okay. Sothe categories, when you refer to
5 water -- or for the watermaster in order to deliver the 5 category, isthe category GEN or PCD or EXP, or isthe
6 water right. 6 category A, C, and so forth?
7 And so a conversation with the Court, and 7 A. No, the categories are the GEN, the PCD,
8 they decided, yes, that should be a point of diversion 8 the EXP.
9 condition rather than explanatory condition that was so 9 Q. Dothelettersthat precede the category,
10 unique to that water right. 10 for example AO1 or CO1, do those have any significance?
11 Q. Sowhen | was looking through Adjudication 11 A. Other than to find the standard text. So
12 Memo 32A, and the version that I've given you is 12 if | wereworking on a permit that hasn't goneto
13 Deposition Exhibit 25, which has those codesin the 13 licenseyet, | would enter condition code A01, | would
14  back. 14 get adrop-down that would show me exactly what that
15 A. Uh-huh. 15 text was, then | could add that and save it to the
16 Q. Do each of those codes correspond to the 16 recommendation. And it would be saved under general --
17 categoriesthat you just mentioned? 17 asagenera condition, which meansit would appear
18 A. Yes. This--yeah, well, at thetimeit 18 under other provisions necessary.
19 was printed, because the -- if you will, the paper copy 19 Q. Okay. So let metake that a step further.
20 that we had in our notebooks did not include the list 20 | waslooking through this at what types of text
21 of conditions. | always kept thosein a separate 21 related to combined use or supplemental use, and if you
22 notebook. And they had to be updated regularly asyou |22 flip afew pages back, you'll get to code EO1, EO2,
23 added new conditions or when we got feedback from the |23 EO3.
24 Court saying, no, that condition needs a category. 24 A. Okay. Uh-huh.
25 So if you look -- well, it looks like they 25 Q. There'ssevera combined use conditions.
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1 A. Uh-huh. 1 wasin place back in '96?
2 Q. And now that | understand the three-letter 2 A. A lot of them would be quite significantly
3 code, what you're saying is these pertain to the 3 different. | mean you would -- for EO1 asthe
4 quantity category and these conditions could be 4 condition, it would be entirely different than this EO1
5 inserted into the quantity element of the water right? 5 astheremark.
6 A. Right. The agent would typein say E02 and 6 Q. Okay. Isthere alist somewhere of the
7 that text would come up, and then they'd fill in the 7 codesthat are used today?
8 water right number and the cfs amount. 8 A. We have aworkflow process where you can
9 MR. BAXTER: TJ, just so were all on the same 9 generatealist of conditions on demand that gives the
10 page, I'm doing a quick numbering, you'reon page5of |10 codes, and then it comes out as an Excel spreadsheet
11 that document, of Exhibit 25; isthat right? 11 andyou could sort it.
12 MR. BUDGE: | think page 6. 12 Q. If you'd generate that, would it show each
13 MR. FLETCHER: It startson 5, at |east the one 13 code and the condition text?
14 | have. 14 A. 1t would show the code, the condition text,
15 MR. BUDGE: The oneyou'relooking at? Soon25 |15 the category, and it might -- if it's been changed over
16 it's6. 16 theyearsor something, it would probably include some
17 MR. FLETCHER: Starts at the bottom, page 5. 17 history.
18 MR. BUDGE: Oh, that'sright. 5. | apologize. 18 Q. Okay. After we're done today, would you
19 THE WITNESS.: Y eah, the standard remarks start 19 mind preparing that?
20 onpagebs. 20 And, Garrick, would you mind circulating
21 MR. BAXTER: So the reference to EOL is that 21 that among the parties?
22 "EO1" that appears midway through the page on page5 |22 A. Okay. I cando that.
23 and hasthe"EOL - QNT use of this water right with 23 MR. BAXTER: We can do that, TJ.
24 Water Right No. blank," those were the EO1, EQ2, and 24 MR. BUDGE: That would be great.
25 EO3you werereferring to earlier? 25 Q. Sol appreciate that the codes have
Page 31 Page 33
1 MR. BUDGE: Right. 1 changed. | till have afew questionsjust about the
2 MR. BAXTER: Thank you. 2 codesthat werein place at that time and how they were
3 MR. HARRIS: What exhibit is this again? 3 putinto practice.
4 MR. BUDGE: Thisis Exhibit 25, which | 4 A. Okay.
5 apologize, | don't have copies of. Itisthe sameas 5 Q. I don't have page numbers here, soit's
6 Exhibit 19, except that 25 includes the text for all of 6 goingto bealittle bit tedious. But if you will flip
7 thedifferent codes. 7 through the general condition codes until you get to
8 Q. Soisthat how you'd describe these 8 the30s.
9 additional pages? 9 A. Okay.
10 A. That'sbasically a printout of the codes as 10 Q. Haveyou found those?
11 they werein 1996. So EO1 no longer exists. That's 11 A. Uh-huh.
12 actually E51 now. 12 Q. Right between 39 and 40 there's a code that
13 Q. Okay. 13 relatesto combined use.
14 A. Sothere'sbeen alot of changes over the 14 A. Uh-huh.
15 years. Ascondition codes and remark codes were 15 Q. It'slabeled 03A here.
16 combined into asingle table, we also had a condition 16 A. Right.
17 EO1 that referred to an overlap possibly with an 17 Q. Butit states, "The rate of diversion of
18 irrigation organization. 18 water for irrigation under thisright and all other
19 Q. Okay. 19 water rights on the same land shall not exceed
20 A. Sothat has changed. When remarks and 20 0.02 cubic feet per second for each acre of land.”
21 conditions got combined, we had to essentially recode, |21 A. Yes
22 if you will, assign new code numbersto various remarks |22 MR. BAXTER: TJ, do you mind if | try to get
23 and conditions throughout there. 23 caught up with you here?
24 Q. Soif welooked at alist of the codes that 24 MR. BUDGE: That would befine.
25 are used today, how much would they differ fromwhat |25 MR. HARRIS: Are you still on Exhibit 25?
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1 MR. BUDGE: Yeah. Rab, I'mnot goingtospenda | 1 A. Thecodesarein alphabetical order. So do
2 lot of time here, but we can stop and make copies if 2 the codes start with E?
3 youwant. 3 Q. They do. But there's no category
4 MR. FLETCHER: Do you have acopy of Exhibit 25? | 4 designated.
5 MR. BAXTER: | do. 5 Does that mean it's explanatory material?
6 MR. FLETCHER: Okay. 6 A. Not necessarily. Okay. I'm onwherel
7 THE WITNESS: Okay. You need to havethezeros | 7 have E12. Isthat -- at the top of the page it says
8 infront. I'msorry. You'retoo far back. Thereit 8 "condition code" -- or second line "condition code
9 is 9 tablelisting page 13"?
10 MR. BAXTER: Okay. 10 Q. Okay.
11 THE WITNESS: Sorry. 11 A. Isthat at the top of your pagethereor...
12 MR. BAXTER: Thank you. Apologizefor that, TJ. |12 Q. With E02? Isthat the first code you see?
13 Q. (BY MR.BUDGE): So asageneral condition, 13 A. Okay. That's on the page before that.
14 remind me where this would appear on the 14 Okay. Wéll, | have EO1, which --
15 recommendation. 15 Q. | seethat.
16 A. Initially we probably sent them to the 16 A. Okay. And that's actually an explanatory,
17  Court with it under other provisions necessary. This 17 becauseit says"EOL EXP." It doesn't have the hyphen,
18 isonethe Court would have said "No, it doesn't belong |18  but...
19 there. It belongs under quantity.” 19 Q. Sol'matasection-- I'mjust going to
20 Q. Okay. 20 show thisto you.
21 A. Andit's onethat was pretty much after a 21 A. Okay.
22 further review of the conditions, it was not used in 22 Q. But it hasthe, you know, E number, but
23 the adjudication recommendations. A similar condition |23 there's no category code after it.
24 isdtill used for water right licensing, and sometimes 24 A. Okay. Sothat's page 2.
25 it will get carried over, but an adjudication agent 25 Q. Npo, thisistowardsthe very end.
Page 35 Page 37
1 would do their best to find out what other water rights 1 A. Wadl, | wastrying to look here, though.
2 werethere and do a combined quantity condition rather 2 Thisis-- oh, it'sin the remarks, not the conditions.
3 thanjust say the .02. 3 Okay. Okay.
4 Q. Okay. So the agreement between the 4 Q. Soadl of thetext that isin this part of
5 Department and the Court that conditions would be 5 the document, | don't see athree-digit category code.
6 inserted in the context of e ements -- 6 A. Thereisn't, and these are the conditions
7 A. Uh-huh. 7 that were going to be changed to quantity conditions.
8 Q. -- and then explanatory materia below, did 8 SoI'mnot surewhy -- I'm not -- thisis not aformat
9 that happen after 1996 when this memo came out? 9 | am used to seeing the conditionsin.
10 A. When thismemo came out, | believeif 10 Q. Okay.
11 you -- thiswas, if you will, the beginning of the 11 A. SolI'm not sure when it was generated
12 change. Thiswasthefirst of our instructions where 12 because -- okay. You got the end of your approval
13 it said everything would default to general. And then 13 conditions. But these would have been -- thiswhole
14 wewould go through and format them and rechangethe |14 group -- well, EO2 through EO8 have now all become
15 categoriesto what -- we would follow this table 15 quantity conditions.
16 initiadly, but then asit evolved over timeto the 16 Q. Okay.
17 categoriesthat that condition or remark would modify. 17 A. Andthey'rein the 50s rangeis how they're
18 So... 18 currently described. And then EO11 is place of use
19 Q. Okay. And | guessto speed thingsup a 19 irrigation condition.
20 little bit, when | flip back towards the back where | 20 Q. Soduring the course of the SRBA, were
21 think what are explanatory material isfound -- 21 there periods where certain information would be
22 A. Uh-huh. 22 presented as explanatory material and then other
23 Q. --there'sabunch of E codes, then you get 23 periods where it would be presented as a condition or
24 intosomeF and G. They don't say "EXP," but towards |24 remark, the same information?
25 the back of this document you'll see alot of codes. 25 A. Waédll, there was thistransition period of
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1 trying to reformat them. Once the condition was 1 exhibits that we used in Jeff Peppersack's deposition
2 reformatted, very few conditions changed over time. So | 2 thismorning. And | want to cite you to
3 onceit became a quantity condition, it pretty much 3 Exhibit Nos. 12 and 13.
4 stayed aquantity condition. 4 A. Okay.
5 The few that have changed, any condition 5 Q. Haveyou seen these before?
6 that may have been arestatement of law, at the time 6 A. I'veseen partial decrees before. Whether
7 the SRBA Court said "We don't want to see any of those | 7 this specific oneor not, | couldn't tell you.
8 ontheface of the partial decrees,” but occasionally 8 Q. Okay. You can take amoment to review
9 theonel referred to in the Coeur d'Alene/Spokane 9 those. Thisisthewater right that's at issue in this
10 Basin adjudication is condition 004, and says"This 10 case. Exhibit 12 isthe partial decree, and then
11 water right does not grant a right-of-way of easement 11 Exhibit 13 isthe water right report.
12 acrosstheland of another." That became abig issue 12 A. Okay.
13 of the CSRBA, so now that uses a point of diversion 13 Q. Andif you notice on the water right report
14 condition. 14 thereisacode explaining that this water right's
15 For the most part, once they -- once we -- 15 combined with water from Aberdeen-Springfield Canal
16 during the 1996 time frame, once we got them 16 Company.
17 categorized and put into their conditions, very few 17 A. Uh-huh.
18 actually changed from one category to another, so once |18 Q. Did the Department ever include that remark
19 we got the conditions coded for each category. 19 or remarksfor other irrigation entities as conditions,
20 Q. Okay. 20 or werethose always treated as explanatory material ?
21 A. | didn't say that quite -- once each 21 A. You'd need to check the original Director's
22 condition was identified as -- for its category, 22 report for thisbasin. But sinceit doesn't appear on
23 there's been very little change. But there has been 23 theface of the partia decree, it should have been
24 some change over the years. 24 categorized as an explanatory material. And EO2, in
25 Q. Okay. That'shelpful. So onething that's 25 all likelihood, is currently an explanatory condition.
Page 39 Page 41
1 been confusing in this case is there are some partial 1 Q. And can you explain the significance of
2 decreesin Basin 35, which we're dealing with here, 2 explanatory material.
3 that have combined use information in the context of 3 A. Explanatory material was -- were
4 explanatory remarks, and there's others that have 4 conditions/remarks that we felt should be preserved.
5 combined useinformation in the partial decree itself 5 They weren't particularly absolutely necessary for the
6 asacondition. 6 daily administration of the water right. A watermaster
7 Are you familiar with this happening? 7 wouldn't necessarily need to look at that information
8 A. | wasnot awareof itin 35. | do know we 8 to go out and measure the water to open a headgate or
9 found somein 34 where the reformatting did not get 9 close a headgate or send a letter to curtail the
10 done correctly. And apparently it got carried on to 35 10 diversionrates. But they were certainly helpful
11 if you've been finding those like that. 11 information to be retained in the Department's records.
12 Q. And tell me about the reformatting. Is 12 Q. Okay. Sowasthat really the defining
13 thiswhat we're talking about, the changein conversion |13 distinction between a condition versus explanatory
14 stuff? 14 material isthat conditions were deemed necessary to
15 A. Yeah. ThisMemo 32 from 1996 -- 32A, | 15 help the watermaster in daily administration whereas
16 guess, we'rein actualy -- was the beginning of our 16 explanatory material may have been important but not
17 directionsto take al the recommendations in the three 17 necessary for day-to-day distribution of water?
18 test basins, 34, 36, and 37. The default was that all 18 A. That's acorrect assessment of it.
19 the conditions would become general. And then 19 Q. Who at the Department decided whether to
20 individualy, we generally had one person assigned to 20 classify thistype of information as a condition versus
21 each region, would go through and look at each 21 explanatory material?
22 recommendation, review the conditions and remarks, and |22 A. I'm surethe Bureau chief at the time had
23 reassign the category so it came -- was associated with |23 someinputinit. | know that | worked alot with Don
24 thecorrect element that it modified. And... 24  Shaff, D-0-n, S-h-a-f-f, who was the section manager at
25 Q. Okay. Sonexttoyouisastack of 25 thetime. And Don and the regional supervisors, when
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1 we had acondition we weren't sure of, we'd sort of 1 Q. Theexplanatory material does appear on the
2 look at it and see whether or not, you know, we could 2 Director's report submitted to the Court?
3 come up with aconsensus asto what it would be. If we | 3 A. It does, yes.
4 werewrong, the Court let us know. 4 Q. How comeit did not appear on the partial
5 Q. Didyou have circumstances where the Court 5 decrees?
6 came back to the Department and said this should either 6 A. Wadll, there again, it was the decision of
7 beexplanatory materia or a condition? 7 thejudge that that was not necessary for the
8 A. Generaly what we erred, according to the 8 administration of the water right. Initialy the judge
9 Court, that we put too much -- too many conditions 9 saidthat al he needed was alist of the elements. He
10 under the elements and not enough of them under the 10 didn't need any -- we didn't need to include any
11 explanatory material. So frequently this condition EO2 |11 conditions. And that was a battle that was fought and
12 may have started out as either general or, you know, 12 went to the legidlature, and then the legislation went
13 under place of use or something, and it's onethat in 13 dl the way to the Supreme Court to say yes, the
14 dl likelihood the Court said, no, it doesn't belong 14 Department can have conditions and remarks on the face
15 there, it should be explanatory material. 15 of the partial decrees. | mean the Court should issue
16 Q. How would the Court communicate thisto the 16 those. And they were necessary for administration.
17 Department? 17 Certainly if two rightswere 1 cfsand
18 A. Sometimes with a phone call, sometimes with 18 combined they were only good for 1.5 cfs, we needed a
19 partial decreeswe prepared with -- marked up and say 19 condition that said that on the water rights
20 "Fixthese" We'd send a stack of partial decrees 20 themselves, not just in explanatory material in our
21 down. We may get asmaller stack back and said "These |21 database.
22 need to be changed.” 22 Q. During this debate you said there was
23 Q. Okay. Do you recdl if the Court ever 23 legidative action?
24 provided that type of guidance with respect to 24 A. Yes
25 supplemental use conditions? 25 Q. Werethere changes to the State code to
Page 43 Page 45
1 A. That, | can't remember. 1 addressthis?
2 Q. Wereyou involved internaly, then, in 2 A. Yes
3 deciding whether certain information should be 3 Q. Doyou recal what sections were modified?
4 characterized as a condition versus explanatory 4 A. May I look at my history? | don't think |
5 material? 5 actualy -- oh, yes, itis. | did putit. 42-1411.
6 A. | generally worked closely with Don Shaff 6 Q. And that's when the legislature added the
7 onthat. 7 condition --
8 Q. And! know we just discussed that a 8 A. In1994.
9 defining characteristic was whether it was necessary 9 Q. -- added the language for including
10 for the watermaster versus not. 10 conditions?
11 Were there other factors that you took into 11 A. Yeah, it...
12 account? 12 Q. Doyou recal if that change aso
13 A. That was -- the primary objective wasto 13 referenced explanatory material ?
14 determine whether or not if this right was -- happened 14 A. ltdid.
15 to be decreed without that condition or, you know, if 15 Q. And what's your understanding of why the
16 it was put into the explanatory material would therebe |16 Department felt it important to include explanatory
17 aproblem down the road in a watermaster going out 17 materia?
18 there and deciding whether or not they could makethe |18 A. It'sjust information that needsto be
19 deliveries. 19 preserved. Typicaly for domestic uses especially, we
20 The Department's position was generally, 20 would use parcel numbers and subdivision lot/block
21 you know, the more information we had on the face of 21 descriptions. The Court said no.
22 the partial decree, the easier it would beto -- for 22 And one of the reasons | think the Court
23 administration down theroad. The Court'spositionwas |23 said no on those two is because they were subject to
24 thelessinformation on the partial decree, the better 24 change. Well, yeah, a subdivision could be
25 itwasfor them, | guess, to make the decrees. 25 resubdivided or a parcel number changed. But for a
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1 change of ownership, if you have a 40-acre tract and 1 MR. BAXTER: Rob, do you have a copy of that
2 you don't have agood chain of title and someonecomes | 2 Exhibit 25? |'ve asked somebody to make some copies
3 inwith achange of ownership and says, "Well, | bought | 3 for us, but they haven't comein yet.
4 thishouse and | think thisisthe water right for it," 4 Do you want me to go hunt?
5 if their property they own had the current parcel 5 MR. HARRIS: No, | don't think | have any
6 number on it that matched the onethat isin our 6 questions.
7 explanatory material, plus the lot/block information, 7 MR. BAXTER: On Exhibit 25?7 Okay.
8 then, yes, we could go be very certain that they bought 8 MR. HARRIS: I'm going to do this before |
9 the house that water right was appurtenant to. 9 forget. | do have acopy of Aberdeen-Springfield
10 Q. Sothe explanatory material included in 10 partial decreethat I'd like to have marked.
11 thiswater right 35-2824 that explainsit's combined 11 (Exhibit 26 marked.)
12 with water from Aberdeen-Springfield Canal Company, did |12
13 the Department commonly include similar remarks with |13 EXAMINATION
14 other ground water rights that were served by 14 BY MR.HARRIS:
15 irrigation entities? 15 Q. Carter, in your materials you included, as
16 A. It could be either groundwater or surface 16 Exhibit 22, which issubcase 37-21112. And it'san
17 water. If someone was diverting awastewater right 17 Order Denying Request for Attorney's Fees and Costs.
18 within anirrigation delivery organization, we'd 18 A. Uh-huh.
19 probably put the condition identifying the 19 Q. Doyou havethat in front of you?
20 organization. So any other water -- any -- let's put 20 A. Yes
21 itthisway. 21 Q. Okay. I'mfamiliar with this case, and |
22 Any privately held water rights that were 22 was actually going to ask you just a couple things. |
23 used within adelivery organization, we tried to 23 think thiscaseis helpful, and | just want to walk
24 identify the delivery organization that there was 24 throughit.
25 potential overlap with. 25 Starting on page 4 --
Page 47 Page 49
1 Q. Okay. Isthat the type of information the 1 A. Uh-huh.
2 Department thought may be relevant to other 2 Q. -- theressome -- thisisadecision from
3 proceedings, even though it's not on the face of the 3 Judge Wildman, and he made some conclusions about
4 decree? 4 explanatory remarks. And | just want to seeif that's
5 A. Correct. 5 consistent with your understanding of the SRBA process
6 Q. Did the Department anticipate that some of 6 andinclusion of explanatory remarks.
7 thistype of information might be important in water 7 So under part (@) it says, "Marathonis
8 right transfer proceedings? 8 correct in its assertion that explanatory material
9 A. 1, you know, wasn't involved with that 9 section remarks are not included in a Partial Decree.”
10 forward thinking at the time, but I'm sure it was on 10 Do you agree with that?
11 people's minds. 11 A. Yes
12 Q. Okay. But the very existence of 12 Q. Okay. Andthen it says, "However, such
13 explanatory material means the Department attached some |13 remarks nonetheless may have significance.”
14 dgignificance to that information, even though it wasn't 14 Do you agree with that?
15 acondition within the partial decree? 15 A. |do, yes.
16 A. Correct. 16 Q. The next sentence | want to focus on for a
17 MR. BUDGE: | do not have any further questions 17 minute. It says, "In the early stages of the SRBA, in
18 atthistime. Thanks, Carter. 18 an effort to facilitate a preference for standardizing
19 THE WITNESS: Okay. 19 and simplifying the form and content of a Partial
20 MR. FLETCHER: | don't have any questions. 20 Decree, the determination was made to not include in
21 MR. SIMPSON: No questions. 21 theface of the Partial Decree every legal principle or
22 MR. HARRIS: | don't want you to leave without 22 factual detail that might be relevant to future
23 having more fun than you've had. 23 administration of the water right unlessit was
24 THE WITNESS: Okay. 24  determined to be absolutely necessary."
25 MR. HARRIS: So | have some. 25 Do you agree with that recounting of how
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1 explanatory conditions came to be in SRBA decrees? 1 So it'skind of the conditions that were
2 A. Yes, | think that pretty much sums up my 2 factual information about the water use or the water
3 memory how that came about. 3 right, but we felt we needed to preserve that
4 Q. And then skip a sentence, there's another 4 information, but awatermaster didn't necessarily need
5 onethat says, "The explanatory material section 5 that information. While the watermaster had a copy of
6 includesinformation determined by the Departmenttobe | 6 the partial decree, they could administer the water
7 useful and/or important with respect to future 7 right with that copy of the partial decree. And that
8 administration of the right even though determined to 8 explanatory material would be preserved, but the
9 not be absolutely essential for administration of the 9 watermaster didn't necessarily need to know it to do
10 right." | believe that's consistent with your 10 their job.
11 testimony. 11 Q. TJhad had you look at Exhibit 12.
12 Do you agree with that? 12 Actualy, Exhibit 13, which was the water right report.
13 A. Yes. 13 A. Uh-huh.
14 Q. Okay. And then finally, the very bottom of 14 Q. And it does include the E02 addition that
15 page4, it says, "Although," and then going to page 5, 15 says"Use of thisright is combined with water from
16 "the explanatory material does not appear in the face 16 Aberdeen-Springfield Canal Company."
17 of the Partial Decreeit isincluded in the 17 A. Uh-huh.
18 Department's backfile for the water right." 18 Q. Inyour experience, what information did
19 Do you believe that's consistent with your 19 you have to have to include something like that in a
20 testimony today? 20 water right explanatory material section?
21 A. Yeah, I'm not sureif backfileis quite 21 A. Waéll, we had to have knowledge where the
22 right, but it remainsin the database. 22 water was being used and whether or not the, in this
23 Q. Okay. Soyouwould say that it'sin the 23 case Aberdeen-Springfield, water might be used on the
24 Department's database but not necessarily in the 24 same property, same place of use.
25 backfile? 25 Q. Okay. You said theword "might," and
Page 51 Page 53
1 A. Waéll, the way we use the term "backfile" is 1 that'swhat I'm getting at.
2 alittle different than theway it is -- we use -- we 2 Was there an assumption, then, if you had a
3 refer to awater right backfile as the documents that 3 groundwater right that was within the service area of
4 arein our document management system, while the 4 delivery entity, was there an assumption that they also
5 explanatory materia just like this exhibit -- 5 had entitlement to that water and that's why that
6 Q. Doyou agree, then, that the explanatory 6 condition was included?
7 material is not an element of the water right? 7 A. Actualy, we had the person that did the
8 A. It'snot listed under any of the elements. 8 review of the Aberdeen-Springfield water rights made
9 Q. Okay. Did some explanatory conditions 9 maps of every section out there. And so he actually
10 result from settlement negotiations? 10 went through and showed every place
11 A. Yes, there were times where explanatory 11 Aberdeen-Springfield water could be used. So that's
12 material may become under other provisions necessary or |12 what -- | certainly referred to it, his maps, to see
13 asgpecific element, and sometimes we took acondition |13  whether or not | should add that condition E02 on
14 or element and made it explanatory in order to resolve 14 Basin 35 rightsthat | recommended.
15 anobjection. So there was some flexibility there. 15 Q. And who was that person?
16 Q. So how did you decide what items needed to 16 A. IltwasAl Ruberry.
17 beincluded in the explanatory material? 17 Q. Did Al have access to stockholder lists
18 A. Basicdly, it was anything that didn't 18 from Aberdeen-Springfield?
19 modify aspecific element, so it didn't fit any of the 19 A. I'mnot sure about that.
20 other categories, it wasn't a quantity, place of use, 20 Q. Could you look at Exhibit 12. It'sthe
21 period of use, point of diversion, priority date, and 21 partial decree. And | don't have a copy of it, and so
22 it wasn't essentia, if you will, for the day-to-day 22 my version may be alittle bit different.
23 administration, so it wouldn't necessarily haveto 23 A. | got thesetoo far out of order.
24  appear under "other provisions necessary" for 24 Q. Could| just look over your shoulder a
25 administration. 25 minute. Itisalittle bit different. Okay.
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1 Were you involved at al with the so-called 1 backfile. That'swhy | don't like to use the word
2 recovered water subcases involving Aberdeen-Springfield | 2 "backfile" asthe Court used it. And let's see how far
3 Cana Company? 3 back you need to go. There's-- the claim verification
4 A. Veryloosely. 4 records, | think it'son the last -- yeah, the last
5 Q. What do you mean by that? 5 document there -- or second-to-the-last. But anyway
6 A. | was aware they were going on, but | was 6 the second-to-the-last page you have the person that
7 working in other basins primarily at thetime, so | 7 didthereview of that water right or that claim for
8 wasn't thisdirectly involved. | helped with some of 8 therecommendation. And it would appear from the
9 the settlement documents, but | didn't -- wasn't in, if 9 initiasit's Greg Taylor. And then that --
10 you will, the day-to-day workings of it. 10 Q. Sothevery, very last page, there'sa
11 Q. Inaspecia master report for a number of 11 colored map.
12 these water rights there were 84 subcases where 12 A. Yeah, hecreated themap. ItisGreg
13 Aberdeen-Springfield had filed objectionsbased onthat |13 Taylor.
14 recovered water theory. 14 Q. IsGreg Taylor still with the Department?
15 A. Uh-huh. 15 A. No, heisnot.
16 Q. Didthat go into the Department's 16 Q. If I understand your testimony correctly,
17 consideration at all to include areference to the 17 then, Al Ruberry went out, made some maps of land that
18 Aberdeen-Springfield water in this particular Water 18 was using Aberdeen-Springfield water, and then that
19 Right 35-2824? 19 informed whether the condition was included or not?
20 A. My recollectionisthat all came after the 20 A. That's-- yes, hewas actually theinitial
21 Director's reports were filed, that the recovered water 21 reviewer. I'm not sureif he did the final review of
22 issuewasraised after we'd already filed the 22 Aberdeen-Springfield. But he wastheinitial
23 Director's reports, and it came through the objection 23 investigator, and he went down the system and mapped
24  process. 24 everywhere the canal water went.
25 Q. Okay. So after it was objected to. Was 25 Q. Sol think one of the major issues in these
Page 55 Page 57
1 thefact that it was one of those objected to water 1 contested casesis what's the legal significance of
2 rights, wasthat the basis for including a condition 2 that explanatory condition. So I'm going to ask some
3 likethat? 3 questions about what analysis may have been done by
4 A. No. No. The condition should have beenin 4  Department folks.
5 therebefore. 5 Did they look at the number of shares
6 Q. Okay. 6 associated with the property? Do you know?
7 A. Unless we had a settlement document that 7 A. | certainly didn't have that information,
8 added it, it should have been in there -- in the 8 unlessit was written on the claim.
9 original Director's report. 9 Q. Areyou aware of any sort of share per acre
10 Q. So before acondition like EQ2 in 35-2824 10 rule of thumb that Aberdeen-Springfield Canal Company
11 wasincluded, there was some level of ground-truthing 11 has?
12 that had to occur; isthat fair? 12 A. | wasn't aware of any, no.
13 A. Yeah, or history of the water right or 13 Q. You mentioned that field visits were
14 something like that. There was some information that 14 sometimes accomplished in Basins 34 and 35, as |
15 theagent relied on. And likel say, for me, it was 15 understand?
16 looking at Al Ruberry's maps and determining if hehad |16 A. Most parts through about '97/'98 time
17 dready shown that, yes, there was an 17 frame, we -- most of them were done with field exams.
18 Aberdeen-Springfield lateral that served this property 18 | know all of those | did in 35 | went out and visited
19 ornot. 19 the property to verify it. | didn't necessarily always
20 Q. Isthereaway to know in the Department's 20 meet with the water right user or the claimant because
21 database the specific agent that worked on this 21 alot of timesthey had a section or half section that
22 particular Water Right 35-2824? 22 was easy to drive the county roads around it and see
23 A. Okay. | think if you go to Exhibit 23. 23 whether the point of the pump was, point of diversion,
24 Q. Which one? 24 and check to see -- well, one thing we had accessto at
25 A. Exhibit 23, which is the adjudication claim 25 thetimefor Basin 35 was the ASCS aeria photos, the
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1 Farm Service Agency now. And at that timethey would | 1 A. Yes
2 gladly share those with us. 2 Q. What'syour definition of a stacked water
3 And once we had ArcMap available, our 3 right?
4 desktop GIS-- and | don't know what other issues, but 4 A. Basicdly, it's multiple water rights on
5 the ASCS office quit sharing their aerial photos with 5 the same place of use. That's the simplest way of
6 US 6 definingit.
7 Q. Areyou familiar with what a supplemental 7 Q. Arethere any specific conditions that
8 water right is? 8 dealt with stacked water rights?
9 A. Yes. Wedidn't necessarily use that term 9 A. Wadll, that's where our combined place of
10 much, but I know -- | am familiar with it. 10 uselimitsfrequently identified those. If you had six
11 Q. Inyour review of adjudication claims, how 11 water rightsto the same place of use, you'd list al
12 would you determine whether awater right was 12 six water right numbers on the recommendation and say
13 supplemental ? 13 those six water right numbers are for the irrigation of
14 A. That'swhy we tried not to use that term 14 combined total of say 320 acres.
15 very much. 15 Q. | want you to take alook at the partial
16 Q. What was the term that you used? 16 decree, then, for 35-2824. It's Exhibit 13.
17 A. Wejust used generally a-- if aperson 17 A. Okay.
18 owned two water rights, say a surface water right anda |18 Q. Isthere asupplemental condition on that
19 groundwater right and they're both in their name, we 19 water right?
20 would just use the combined limits. We wouldn't 20 A. You mean Exhibit 12?
21 identify which one was primary or supplemental. 21 Q. Exhibit 12. Sorry.
22 Q. Sothat'sif there was a privately held 22 A. No. Theonly condition isthe standard,
23 water right -- 23 thispartia decreeis subject to such general
24 A. Yeah. 24 provisions. It'sthe standard condition C18, "This
25 Q. -- asurface water right with a privately 25 partial decree is subject to such general provisions
Page 59 Page 61
1 held groundwater right? 1 necessary," et cetera.
2 A. Yeah 2 Q. I'll have you now look at the
3 Q. With canal company shares wheretitle to 3 Aberdeen-Springfield decree that | gave you,
4 thewater right is held in the name of the canal 4 Exhibit 26. I'll have you go to the partial decree for
5 company, did you avoid that then? 5 1-23B. Sol think it'son page 4.
6 A. That'swhy we just used this condition to 6 A. Okay.
7 say they're out there. We don't know the extent of 7 Q. Sol think I understood your testimony
8 which water right is used -- might be a primary right 8 pretty well before, but | want to make sure |
9 and which one might be a supplemental right. We're 9 understand.
10 just recognizing that both rights go to the same 10 When you would decide how to code a
11 property or water sources, if you will. 11 condition, an actual limitation on awater right, it
12 Q. If therewasaprior license or adecree 12 would either fall under other provisions necessary or
13 that included a supplemental condition, did you 13 it would describe or modify one of the actual listed
14 generaly trandlate that over into the Director's 14 elements of the water right; isthat fair?
15 report? 15 A. Uh-huh, yes.
16 A. I'mtrying to remember onein Basin 34. | 16 Q. Okay. So under place of use, for example,
17 think we determined that it should be included. But 17 Aberdeen-Springfield islimited to 61,772.6 acres?
18 they were quiterare. | don't think | came across more 18 A. Yes. | seethat.
19 than ahandful in the yearsthat | was down 19 Q. And then there's further language that
20 recommending adjudication claims. 20 describesthe digital boundary --
21 Q. Earlier we participated in the deposition 21 A. Correct.
22 of Jeff Peppersack, and there's a phrase that the 22 Q. --isthat correct?
23 Department often uses, and that's " stacked water 23 A. Yes
24 rights." 24 Q. Okay. If thisisconsidered to bea
25 Are you familiar with that phrase? 25 primary water right, which | think folks here consider
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1 itto be, wasthere ever any conditions you would add 1 A. That was Al Ruberry's field work.
2 to say which rights were supplemental to the primary 2 Q. Okay.
3 right? 3 A. That was what he was doing was determining
4 A. No. 4 how many acres Aberdeen-Springfield Canal Company had
5 Q. Isthereareason why that wasn't done? 5 in each quarter-quarter they claimed.
6 A. Particularly for Aberdeen-Springfield, it 6 Q. By thispoint in time wasn't there
7 would be alist that would be impossible to compile. 7 satellite technology available for the Department to
8 Therewas-- thisisonething Al Ruberry did identify 8 useinanalyzingirrigated acres?
9 werethe variousirrigation wells held by individuals. 9 A. Only towardsthetail end of the '90s.
10 And there were hundreds, if not thousands out there. 10 Q. Okay.
11 MR. HARRIS: | have no further questions. Thank |11 A. Soitwas-- andreally it wasn't really
12 you. 12 working really well until the early 2000s.
13 MR. BAXTER: No questions. 13 Q. Okay. Well, do you know when the Basin 1
14 MR. BUDGE: Nothing more from me. 14 reviewswere occurring?
15 MR. FLETCHER: | just wanted to briefly cover 15 A. Certain amount of the reviews occurred well
16 oneissue because | was alittle confused by the 16 before 2000.
17 questioning. 17 Q. |see
18 18 A. But thefina review, which would have been
19 EXAMINATION 19 after Al Ruberry had left to go on to another job,
20 BY MR. FLETCHER: 20 different agency, | believe Michael Holliday probably
21 Q. How familiar are you with the review 21 finished them up. And he used the digital boundary,
22 process that occurred in the SRBA for aclaim like 22 and oftentimes we'd send out a map to theirrigation
23 Aberdeen-Springfield's which led to Exhibit 26 being 23 organization, and they would show us where to draw the
24 issued? When their claim -- first of all, let me start 24 lines.
25 at the beginning. 25 Q. Okay.
Page 63 Page 65
1 When an irrigation district filed aclaim, 1 A. They would look at the acres we came up
2 orinthiscaseacana company filed aclaim, do you 2 with. They would say, "WEell, no, there should be more
3 know what their claim showed as far as place of use? 3 acreshereor less acres there" or whatever.
4 A. | am not that familiar with 4 Q. So the Department would look at this
5 Aberdeen-Springfield because | didn't review it. But 5 digital imagery and say, "Well, | think there's this
6 theirrigation entitiesthat | did review, we generally 6 many acres," and they would send that out to the
7 had aclaim place of use that identified 7 entity, and the entity would review it and make an
8 (quarter-quarters. 8 appointment with the Department rep and they'd argue
9 Q. Okay. Sotomakethat clear, the, in this 9 aboutitor --
10 casecana company or irrigation district, had to 10 A. They'd negotiate.
11 identify the place of use down to a 40-acre parcel ? 11 Q. Negotiate. But in the end, the number of
12 A. Yes. Aslong asthey filed their clam 12 irrigated acres was determined or agreed upon or else
13 prior to the changein the statute that allowed the 13 litigated, if necessary?
14 digital boundary. 14 A. Right.
15 Q. Right. 15 Q. Okay. Sowhen awater right isissued like
16 A. We had 40-acre tracts with -- oftentimes 16 26 with the place of use indicated, that isa
17 with acresin them for each entity. 17 combination of what the applicant put on their
18 Q. And sofast-forward, we get to Basin 1, 18 application, the Department's review of the actua
19 whichis Aberdeen-Springfield, which isthelast basin 19 irrigated acres, and some resol ution between the
20 we're dealt with, in the meantime the digital boundary 20 partiesasto what theirrigated acres should be within
21 technology has come on; isn't that correct? 21 the greater boundary of the entity?
22 A. Yes 22 A. Thewater rights on Exhibit 26, you're
23 Q. Okay. And how did the Department initially 23 taking about? Not Water Right 26.
24 go about determining the irrigated acres in a canal 24 Q. | meant the water rights on Exhibit 26.
25 company or irrigation district in Basin 1? 25 I'msorry.
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1 A. Okay. Yes. Yes. Aberdeen-Springfield 1 . ERRATA SHEET FOR CARTER FRI TSCHLE
2 would have worked with the agent in our Idaho Falls 2 Page___Line__Reason for Change
3 office, and they would have determined what the digital | S caus ,
4 boundary should be and how many irrigated acreswithin | 4 —>nourd read
5 that boundary. 5 TPage___time__Reasom o “Camge—
6 MR. FLETCHER: Okay. | don't have any further 6 TReads™ .
7 questions. Thanks. 7 TShould—Read
8 MR. SIMPSON: None, 8 ~Page___tinme__Reasom for Cmamge
9 MR. HARRIS: No follow up for me. 9 TReals
10 MR. BAXTER: We done? 10 ~Shoufd—Read
11 MR. BUDGE: All done. 11 ~Page___time__Reasom for Cange
12 (Deposition concluded at 1:55 p.m.) 12 ~Reads
13 (Signature requested.) 13 —Shoutd Read
14 -000- 14 —Page___tine___Reason for Change
15 15 Reads
16 16 ShoutdRead
17 17 —Page__tine___Reason for Change
18 18 Reads
19 19 ShoutdRead
20 20 —Page____Line___Reasonm for Change
21 21 —Reads
22 22 —Shoutd Read
23 23
24 24
25 25 S| GNATURE:
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1 CERTI FI CATE OF CARTER FRI TSCHLE 1 REPORTER S CERTI FI CATE
2 2 I, JEFF LaMAR, CSR No. 640, Certified Shorthand
3 I, CARTER FRI TSCHLE, being first duly sworn, 3 Reporter, certify:
4 depose and say: 4 That the foregoing proceedi ngs were taken before
5 That | amthe witness named in the foregoing | 5 ne at the tinme and place therein set forth, at which
6 deposition; that | have read said deposition and know | 6 tinme the witness was put under oath by ne.
7 the contents thereof; that the questions contained 7 That the testinony and all objections nade were
8 therein were propounded to ne; and that the answers 8 recorded stenographically by me and transcribed by ne
9 contained therein are true and correct, except for any | 9 or under mny direction.
10 changes that | may have listed on the Errata Sheet |10 That the foregoing is a true and correct record
11 attached hereto. 11 of all testinony given, to the best of ny ability.
12 DATED this __ day of _ 20 12 I further certify that | amnot a relative or
13 13 enployee of any attorney or party, nor aml financially
14 CHANGES ON ERRATA SHEET YES _ NO __ |14 interested in the action.
15 15 IN WTNESS WHERECF, | set ny hand and seal this
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE CF | DAHO

I N THE MATTER OF APPLI CATI ON FOR )
TRANSFER NOS. 81292 and 81293 I N THE)
NAVE OF KI P HUNTER AND BRANDI HUNTER)

)

DEPGCSI TI ON OF M CHAEL HOLLI DAY
AUGUST 29, 2017

REPORTED BY:
JEFF LaMAR, C.S.R No. 640
Not ary Public



In the Matter of Application for Transfer Nos. 81292
and 81293 in the Name of Kip Hunter and Brandi Hunter

Michae Holliday
August 29, 2017

Page 2 Page 4
1 THE DEPOSI TI ON OF M CHAEL HOLLI DAY was taken | 1 I NDE X
2 on behalf of A&B lIrrigation District, MIner 2
3 Irrigation District, Burley Irrigation District, Twin 3 TESTI MONY OF M CHAEL HOLLI DAY PAGE
4 Falls Canal Conpany, and North Side Canal Conpany at 4 Exanination by M. Thonpson 7,112
5 the offices of Idaho Department of Water Resources, 900 5 Exanination by M. Fletcher 60, 110
6 North Skyline Drive, Suite A Ildaho Falls, |daho, 6 Exanination by M. Budge 78, 107
7 conmencing at 9:05 a.m on August 29, 2017, before 7 Examination by M. Harris 96, 112
8 Jeff LaMar, Certified Shorthand Reporter and Notary | 8 Exanination by Ms. Bl ades 113
9 Public within and for the State of lIdaho, in the 9
10 above-entitled matter. 10 EXHI BI TS
11 APPEARANCES: 11 Exh 27 - Notice of Taking Deposition Duces Tecum 8
12 For Kip Hunter, Brandi Hunter, and Lance Funk: (12 of M chael Holliday
13 HOLDEN KI DWELL HAHN & CRAPO, P.L.L.C 13 Exh 28 - Notice of aimto a Water Right 11
14 BY MR ROBERT L. HARRI S 14 Acqui red Under State Law, Water
15 1000 R verwal k Drive, Suite 200 15 Ri ght 1-23
16 Post O fice Box 50130 16 Exh 29 - Menorandum from M chael Hol|iday, dated 15
17 | daho Falls, |daho 83405 17 8/ 28/ 2017, with attachnments
18 rharri s@ol denl egal . com 18 Exh 30 - E-mail fromM Holliday to D. Tuthill 15
19 For Mnidoka Irrigation District and AFRD-2: |19 and M Ciscell, dated 11/22/ 2005
20 FLETCHER LAW OFFI CE 20 Exh 31 - E-mail fromE. Carlsen to M Hol liday, 15
21 BY VR W KENT FLETCHER 21 dated 12/5/ 2005
22 Post O fice Box 248 22 Exh 32 - E-mail fromW Robertson to M Holliday 15
23 1200 Overl and Avenue 23 dat ed 8/23/2017
24 Burl ey, |daho 83318-0248 24 Exh 33 - E-mail fromW Robertson to M Holliday, 15
25 wf k@mt . org 25 dat ed 8/24/2017

Page 3 Page 5
1 APPEARANCES ( Conti nued) : 1 I NDE X (Continued)
2 For ldaho Ground Water Appropriators, Inc.: 2 EXHI BI TS PAGE
3 RACI NE, OLSON, NYE & BUDGE, CHARTERED 3 Exh 34 - E-mail fromM Holliday to S. Sherman, 15
4 BY MR THOVAS J. BUDGE 4 dated 9/ 21/ 2007
5 Post Office Box 1391 5 Exh 35 - E-mail fromM Holliday to S. Howser, 15
6 Pocatel |l o, |daho 83204-1391 6 dated 9/ 26/ 2007
7 tj b@ aci nel aw. net 7 Exh 36 - Notice of Taking Deposition Duces Tecum 15
8 For A&B Irrigation District, Mlner Irrigation | 8 of M chael Holliday
9 District, Burley Irrigation District, Twin Falls Canal 9 Exh 37 - Handwitten notes 15
10 Conpany, and North Side Canal Conpany: 10 Exh 38 - Letter fromT.J. Budge to J. Cefalo, 15
11 BARKER, ROSHCLT & SI MPSON LLP 11 dated 3/2/2017
12 BY MR TRAVIS L. THOWPSON 12 Exh 39 - Idaho Exhibit 2: Affidavit of M chael 15
13 163 Second Avenue West 13 Hol | i day dated April 15, 2009
14 Post OFfice Box 63 14 Exh 40 - Menorandum from B. Jordan to 15
15 Twin Falls, |Idaho 83301-3029 15 Transfer 81513, dated 3/17/2017
16 t1t @dahowat ers. com 16 Exh 41 - Amended Director's Reports, Subcase 22
17 For ldaho Departnent of Water Resources: 17 Nos. 01-23B, 01-297, 35-2543, & 35-4246
18 (Present Via Videoconference) 18 Exh 42 - Excel file entitled "conditions 41
19 OFFI CE OF ATTORNEY GENERAL 19 search. x| s"
20 | DAHO DEPARTMENT OF WATER RESOURCES 20 Exh 43 - Excel file entitled "explanatory 45
21 BY Ms. EMM L. BLADES 21 condi tions. x| s"
22 322 East Front Street 22 Exh 44 - Excel file entitled "suppl enental 46
23 Boi se, |daho 83720 23 condi tions. x| s"
24 emi . bl ades@ dwr . i daho. gov 24 Exh 45 - Excel file entitled 48
25 Also Present: Bryce Contor 25 "GWt sl essfrags_table. x| snt
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; I N DE X (Continued) 1 Cefdo. Andit wasaletter from TJ Budge that listed
2 out five questions. So | started reviewing those
3 EXHIBITS PAGE | 3 questions and preparing .shp files to answer the
4 Exh 46 - Excel file entitled "GWRights and their 49 4 questions. | looked at different documents that |
5 Sel ected Conditions. x| s 5 brought with me today, also looked at the transfer
6 Exh 47 - Excel file entitled "GNrights 49 1 6 memo, portions of that transfer memo. So | think
7 sunmmari zed by condition type. x| s" 7 that's about it.
8 Exh 48 - Excel file entitled "Water rights 53 ) MR. THOMPSON: Mark this as an exhibit.
9 i ncl uded in Anal yses. x| s" 9 (Exhibit 27 marked.)
10 Exh 49 - Excel file entitled "Water rights 53 |10 Q. (BY MR. THOMPSON): Mr. Holliday, thisis
11 sunmmari zed by condition type.x|s" 11 the prior Notice of Deposition. 1'm not going to mark
12 Exh 50 - Vater Right 35-2824 map, dated 8/29/2017 106 |12 the onewe have for today sinceit's basically the same
13 13 thing, but could you review that.
14 14 And isthat the |etter you were referencing
15 15 that's attached to that?
16 16 A. Yes, thisistheletter.
17 17 Q. And just to understand the process, who did
18 18 you receive thisletter from?
19 19 A. Wadl, it wasback in April. | think -- |
20 20 think it was given to me by James Cefalo.
21 21 Q. And the questions you tried to answer, you
22 22 looked into, were those 1 through 5 --
23 23 A. That iscorrect.
24 24 Q. -- onthe March 2nd letter from TJ Budge?
25 25 A. Yes
Page 7 Page 9
1 MICHAEL HOLLIDAY, 1 Q. And wereyou instructed to look into
2 first duly sworn to tell the truth relating to said 2 anything elsein either of those letters from TJ or
3 cause, testified asfollows: 3 Paul Arrington?
4 4 A. No, just those five questions.
5 EXAMINATION 5 Q. And did you understand what you were asked
6 BY MR. THOMPSON: 6 to produce for this deposition through that notice?
7 Q. Morning, Mr. Holliday. Travis Thompson. | 7 A. |did.
8 represent some of the protestantsin this case. 8 Q. Andwhat did you bring today?
9 Could you please state and spell your name 9 A. | brought some e-mail correspondence, a
10 for the record. 10 memo that explains the process that | went through in
11 A. Michael Holliday, M-i-c-h-a-e-l, 11 order to make my determinations on the -- or to answer
12 H-o-l-l-i-d-ay. 12 thequestions. Let'ssee. | brought another
13 Q. What'syour current address? 13 deposition notice that was sent to me from T.J Budge,
14 A. 255 Tautphaus Drive, Idaho Falls, 1daho. 14 some notes, the letter that we already discussed with
15 Q. Haveyou had your deposition taken before? 15 some other handwritten information on there as | was
16 A. Yes 16 goingthrough it initially, an affidavit that |
17 Q. So you recognize the procedures? If | ask 17 prepared when | was working on the Aberdeen-Springfield
18 aquestion, try not to answer over me, and I'll do the 18 Cana Company claimsin the adjudication, and a
19 samewhen you answer. If you need abreak at any time, |19 transfer evaluation memo for Transfer No. 81513, and
20 just let me know. 20 Transfer Memo No. 24.
21 What did you do to prepare for this 21 Q. Okay. And are those copies of all those
22 deposition today? 22 materials? Isthat what those stacks are?
23 A. | started working on answering the 23 A. All except for the transfer memo.
24 questions that were presented in the letter that was 24 Q. Okay.
25 sentto meby -- or | guess was given to me by James 25 A. Which | understand is already an exhibit.
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1 Q. That'sright. And you brought some Excel 1 Hunter water right place of use that is 35-28247?
2 spreadsheetstoo? 2 A. | haven't looked specifically at the
3 A. |did. 3 location of the Hunter water right, or at least | don't
4 Q. Maybewell take abreak and look at those 4 remember doing so. | may have -- | may have looked at
5 beforewegetintothat. And I'll do the same with 5 itinitially when the application arrived in our
6 that materia too. 6 office, because | look at most of the transfer
7 | guess did you review Aberdeen's notices 7 applications that come into the office before assigning
8 of claminthe SRBA? 8 it toan agent to work on.
9 A. | waspartialy responsible for the review. 9 Q. Doyou dotheinitia review of al
10 It was shared between me and Ernie Carlsen. 10 transfer applications?
11 Q. And how did you break up the duties looking 11 A. Not all, but most cometo me, and | ook to
12 into that, those claims? 12 make sure that they're complete, that the proper fees
13 A. And actualy, | -- you know, just backing 13 have been paid, and then | assign those transfer
14 up alittle bit here, | believe that Allen Ruberry was 14 applications to the folks that are best able to ded
15 at least somewhat involved in the recommendationsfor |15  with those and consider the workload of the agents and
16 the groundwater claims, but that was beforel ever was |16 make a determination of who getsiit.
17 involved in the adjudication. 17 Q. Andthetwo transfersin this case, 81292
18 Q. And how long were you involved in the SRBA 18 and 81293, who did you assign those to?
19 asan agent in the adjudication section? 19 A. | don't remember.
20 A. From 2003 through about 2012. 20 Q. Okay. But it would have been an agent
21 Q. Andwhat sort of investigation did you 21 within the Department?
22 undertake with Aberdeen's claims? 22 A. Yes
23 A. | wasresponsible for making most of the 23 Q. And then what do they do next?
24 recommendations for the water rights from the Snake 24 A. Sothey would -- they would enter the
25 River. Andso | looked at the prior decrees, the 25 transfer into the computer and begin to evaluate the
Page 11 Page 13
1 diversion records, the adjudication claim file itself, 1 application to determine whether there are enlargement
2 and agreement that was entered into between the 2 orinjury concerns. They would prepare the application
3 Director and Aberdeen-Springfield Canal, and with all 3 for advertising to give parties an opportunity to
4  of that information made the preliminary 4 protest the application if they believed they're going
5 recommendation. 5 to be adversely impacted.
6 MR. THOMPSON: Mark this as 28. 6 Q. Isthereany initial memo that's completed
7 (Exhibit 28 marked.) 7 inthat stage?
8 Q. (BY MR. THOMPSON): Michael, do you 8 A. Sometimesit's completed prior to the
9 recognize that document |'ve handed you, Exhibit 28? 9 advertising. Other timesit'swhileit's being
10 A. Yes. Thisisaportion of the 10 advertised, or sometimes even after the fact.
11 Aberdeen-Springfield Canal Company's adjudication clam |11 Q. Andisthat document in your stack of
12 for Water Right 1-23. 12 materials you brought today?
13 Q. And| believethey filed at |east one 13 A. No.
14 amended claim. 14 Q. Wasthere amemo completed?
15 Is that your understanding? 15 A. I'mnot sure.
16 A. That's correct. 16 Q. Maybel don't know if that's something you
17 Q. And do you know if the represented place of 17 can check on during the break or after today just to
18 use changed from that original claim to the amended 18 find out who that assignment went to and if there was
19 clam? 19 anything initially completed in evaluating these
20 A. Yes, the place of use did change. Or at 20 transfer applications.
21 least the place of use, the number of acres that were 21 And just to get back to the process, once
22 claimed changed. 22 that transfer is advertised and protested, is there
23 Q. And do you know how that claimed place of 23 anything else the Department does at that time, or is
24 usethat Aberdeen filed eventually or thefinal amended |24 it just assigned to a Hearing Officer and off we go
25 claim they filed with the Court matches up with the 25 with the case?
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1 A. If --if the-- if the applicationis 1 Q. And that map, isthat something that you
2 protested, then at that point my boss, James Cefalo, 2 actually prepared or that's the service area?
3 kind of takesthe ball from there and runs with it. 3 A. Yes, that'sthe digital boundary of the
4 Q. Okay. So as part of your review of the 4 Aberdeen-Springfield Canal Company. And | prepared it.
5 Aberdeen-Springfield water right claimsin the SRBA, do | 5 Q. Okay. How about the total acres authorized
6 Yyou know the total number of acres within the service 6 forirrigation under their surface water rights,
7 area, hot just irrigated, but the total ? 7 Aberdeen's surface water rights, do you know that
8 A. Yes 8 number?
9 MR. HARRIS: Counsdl, just to make sure | 9 A. Yes. That would be 61,772.6 acres.
10 understand, when you say "service area,” doyoumean |10 Q. And how wasthat investigated, | guess, as
11 withinthe digital boundary? 11 part of the original SRBA recommendation?
12 MR. THOMPSON: Y eah, whatever the boundary of |12 A. Soyou want to know how we got to that
13 the cana company isthat's represented on their water 13 number --
14 right. 14 Q. Correct.
15 THE WITNESS: Sojust to clarify, yourewanting |15 A. --during the SRBA, or where | got the
16 to know the number of acreswithin the boundary, the 16 number from to answer the question?
17 tota area? 17 Q. Let'sstart with the number to answer the
18 Q. (BY MR. THOMPSON): Correct. If youhave 18 question, and then we'll go back.
19 copies of that memo, maybe we could just mark that and |19 A. Okay. Soin order to answer the question,
20 distribute those. 20 | went to the partial decreesfor Aberdeen-Springfield.
21 A. Yes. Well, | have copies of everything 21 Therearefour of them: two from surface water, one
22 that I've got here right here for you guys. 22 from one ground -- two from surface water, two from
23 MR. THOMPSON: Okay. Let's mark that memoasan |23 groundwater.
24  exhibit and use that onefirst. 24 The -- on the face of each one of the
25 MR. FLETCHER: Could we go off therecord fora |25 decrees, thereisatota acreage, and theresalso a
Page 15 Page 17
1 second. 1 combined limit remark that says that when those four
2 (Discussion.) 2 rightsare used in combination they're limited to that
3 (Exhibit 29, Exhibit 30, Exhibit 31, 3 same acreage.
4 Exhibit 32, Exhibit 33, Exhibit 34, Exhibit 35, 4 Q. Okay. If you could put on your
5 Exhibit 36, Exhibit 37, Exhibit 38, Exhibit 39, 5 adjudication cap and go back to just generally the
6 and Exhibit 40 marked.) 6 processyou undertook to arrive at that recommendation.
7 MR. THOMPSON: Back on. 7 A. Wadll, the way that we determined acreage
8 Q. Mr. Holliday, we've marked as exhibits all 8 within canal companieswas-- was similar. It wasup
9 the documents you've brought today. Could you pull out | 9 to the various canal companies to identify on maps or
10 Exhibit 38. 10 with .shpfilestheir irrigated acreage based on what
11 Andif | understand it, you wrote some 11 had been historically irrigated. And they were to
12 answerson thisletter to these questions or these 12 identify acresirrigated prior to 1987, and to irrigate
13 topics, and then you had a memo, Exhibit 29. 13 those acres that had not been moved.
14 Isit better to go through this letter or 14 So there had to be shares associated with
15 the memorandum to kind of show what you did? 15 theland, and the shares were on theland. If the
16 A. | think probably the memorandum is going to 16 shares had ever been irrigated and the shares had not
17 includethis. These are just notesthat | was writing 17 been moved, then they were counted as part of the
18 onitinthevery early stages of my review. 18 irrigated acreage.
19 Q. Okay. Let'sgo back to that memo, 19 So in the case of Aberdeen-Springfield,
20 Exhibit 29, if that's okay with you. 20 Ernie Carlsen worked directly with Steve Howser to come
21 A. Yep. 21 tothat number. Andyou'll seein some of the e-mail
22 Q. Andthat first topic, | guess could you go 22 correspondence that a .shp file that was given to Ernie
23 ahead and go through the response to that, the total 23 waslarger than the number of acresclaimed. Andin
24 acresof land. 24 that -- asaresult of that, they filed an amended
25 A. Sotota acres came to 80,340 acres. 25 claim to increase the number of -- their total number
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Page 18 Page 20
1 of acres. 1 some of those polygons overlapped each other, | merged
2 When it was all said and done, they were 2 them together into one for the purpose of counting
3 limited by the total number of acres that they had 3 acres.
4 claimed. The .shp file that they provided was still 4 Q. (BY MR. THOMPSON): I'm sorry. What do you
5 larger than the number of acresthat they had claimed. 5 mean "overlapped"?
6 Q. Anddoyou dtill have that .shp file that 6 A. You havealot of groundwater rights that
7 they submitted as part of their claim? 7 overlap each other. They have the same place of use or
8 A. Yes Andit's-- you can seean 8 aportion of the same place of use. It's not uncommon
9 illustration of that in one of the exhibits -- or one 9 tohavethree or four groundwater rights all share the
10 of the attachments. It's Attachment No. 4, Map 1 -- or 10 same place of use, sometimes more than that, so --
11 Question No. 4, Map 1. 11 Q. So those maps would show up separately or
12 Q. Okay. Andthismay help, and this may be 12 those polygons would show up separately?
13 something we can do when we get asecond. | lookedat |13 A. They would all be on top of one another or
14 their original notice of claim and just tried to match 14 stacked over the top of each other one way or another,
15 up the place of use with the Hunter groundwater right. 15 maybe fully overlapped, maybe partially overlapped. So
16 And isthat something you could pull out of 16 therewerealot of -- when you're taking that many
17 that .shp file as a screenshot just to show how that 17 water rights, you're going to have quite afew
18 claimed acreage by Aberdeen matched up with the 18 overlapping rights.
19 specific sections we're looking at for the groundwater 19 Q. And that's that first number, the 45,803,
20 right? 20 including all the overlaps?
21 A. Sure 21 A. Correct.
22 Q. Okay. Might have you do that at a break. 22 Q. Okay.
23 And let's go back to the memo, | guess that 23 A. And so after merging all of those into one
24 thirdtopic. Canyou tell methetotal acres 24 polygon for the purpose of calculating the number of
25 authorized for irrigation under groundwater rights 25 acres, | came up with 32,276 acres.
Page 19 Page 21
1 within the Aberdeen-Springfield service area. 1 And then | went through a process of
2 A. Sol didn't know away to determine the -- 2 eliminating some of the water rights that were captured
3 theexact number authorized without going through every | 3 within the boundary. And that's because there were a
4 singlewater right one at atime. And so in order to 4 number of just little slivers. There were very small
5 expeditethe process, | used our GIS .shp files that 5 acreagesthat it was questionable as to whether or not
6 werein the computer and ran an analysis using those 6 they should be included in the analysis.
7 .shpfiles. 7 And so in my own judgment | made a
8 Q. Which .shpfilesdid you use? 8 determination asto whether or not it was appropriate.
9 A. Okay. So-- 9 | looked at the water right place of use, asfar as
10 MR. FLETCHER: Can we go off the record just a 10 what was decreed, | looked at the imagery asto how it
11 second? 11 wasrectified. And there'san example of what | did
12 THE WITNESS: Y eah. 12 hereon -- on Question No. 3, Map 3.
13 (Discussion.) 13 Here you see a 0.03-acre fragment. Thisis
14 THE WITNESS: So initially | took the 14 for Water Right 35-7992. That water right, as you can
15 Aberdeen-Springfield boundary and intersected the 15 see, isprimarily south of the Aberdeen-Springfield
16 Aberdeen-Springfield boundary with all of the water 16 Cana Company digital boundary, which isin yellow
17 rightsfor irrigation from groundwater. And that 17 there. Sowhen you look at the face of Water Right
18 was-- that way | was able to select all of the -- al 18 35-7992, it saysthat the water right isin section 15.
19 of the water rights. Some of those water rights 19 And it looks to me like when the agent
20 extended out beyond the boundary, but | took them all, |20 prepared the recommendation for this particular right,
21 and then started narrowing down by cutting stuff out 21 hewasdrawing it, and he kind of slopped over into
22 until | got to 32,255 acres. 22 section 10 just awee bit. And so it doesn't make
23 And so you'll see on the mapsthat I've 23 senseto include that water right in there, because
24 provided here, | started out with 686 polygons, added 24 whilethe .shpfileisover into the
25 together came to 45,830 acres. In order -- because 25 Aberdeen-Springfield Canal Company boundary, the water
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1 rightitself islocated entirely in section 15. 1 Did you prepare that?
2 Q. So-- 2 A. Yes
3 A. Sol eliminated 66 polygonsin that process 3 Q. And did you understand what the referenced
4 to narrow down the number of water rights that were 4 procedures were that are referred to in this paragraph?
5 squarely within Aberdeen-Springfield Canal Company. 5 A. Not too much. | mean it'sbeen -- I'm
6 Q. Andisthat the difference between Map 1 6 pretty far removed from this. | don't realy recall
7 and Map 3? 7 much about it. | know that these -- this remark was
8 A. That isthe difference between -- yes, 8 included on alarge number of water rights for
9 Mapland Map 4. 9 irrigation companies that had space in the reservoirs,
10 Q. 4. I'msorry. So about 45 acres? 357 10 but the -- | wasn't involved in the crafting of that
11 A. Something like that, yes. So after 11 remark.
12 eliminating those slivers or fragments of water rights, 12 Q. Didyou recognize this water right was
13 | ended up with one polygon by, again, merging al of 13 originally decreed in those Eagle decrees? |sthat
14 those water rights together for the purpose of 14 your understanding?
15 caculating the total acres, and | cameto 15 A. Yes
16 32,255 acres. 16 MR. THOMPSON: Let's mark thisone. I'm just
17 MR. THOMPSON: Okay. Mark this exhibit. 17 going to pause for a second.
18 (Exhibit 41 marked.) 18 Isthis already in the record?
19 Q. (BY MR. THOMPSON): Michael, do you 19 MR. BUDGE: Actualy, itis.
20 recognize be Exhibit 41? And if so, could you identify |20 MR. HARRIS: Actually, itis. | introduced it
21 that. 21 as26.
22 A. Yes. Theseare amended Director's reports 22 MR. BUDGE: 26.
23 prepared in 2008 for Water Right Nos. 1-23B, 1-297, 23 MR. FLETCHER: Yeah, it's 26. Sowe can
24 35-2543, and 35-4246. 24  withdraw that.
25 Q. Didyou work on these recommendations? 25 MR. THOMPSON: Y eah, let's use that one. I'll
Page 23 Page 25
1 A. Idid. 1 takethat one back.
2 Q. Andinthe place of use-- I'll just take 2 Q. Canyoutake alook at Exhibit 26, Michael,
3 1-23B, water right description for that -- the place of 3 inthebinder there.
4 usehasaremark referencing "Diversion of thisright 4 A. Okay.
5 for the purpose of recharge for irrigation is 5 Q. Canyou identify that. Do you recognize
6 authorized for amaximum of 17,161.6 acres." 6 that?
7 Do you know what acres those are that are 7 A. Yes. Thesearethe partial decreesfor the
8 referenced in that remark? 8 Aberdeen-Springfield Canal surface water rights.
9 A. Therecommendation is based on an agreement 9 Q. Canyou turnto the partial decreefor
10 between Aberdeen-Springfield Canal Company andthe |10 1-23B.
11 Department. | don't know where that number came from. |11 And once the partial decree was entered, it
12 | wasn'tinvolved in any way in that agreement. | just 12 did remove that recharge for irrigation purpose of use,
13 took the agreement and put it into the recommendation, |13 and then that acreage number we identified, that
14 making sure that the recommendation reflected the 14 17,161.6.
15 agreement. So | have no background in terms of the 15 Do you know why that was removed?
16 17,000 acres. 16 A. lwasn'tinvolved. Onceit got to this
17 Q. Doyou know if those were lands irrigated 17 status of being objected to, there were other -- other
18 with groundwater? 18 folksthat were involved in that process of dealing
19 A. | would imagine that they are, but like | 19 withthat. | imagineit wasErnie, but I'm -- I'm not
20 say, | wasn'tinvolved in the -- in the agreement, and 20 sure.
21 soI'm not sure where those -- that number came from. 21 Q. Okay. And the next description, the 1-297,
22 Q. Okay. Can you turn to the next 22 if you could turn to that description.
23 description, the 1-297. | just had a question about 23 The same question, that "Other Provisions'
24 that first paragraph in that "Other Provisions 24 remark referencing the contractsin the Eagle decree,
25 Necessary." 25 that was removed before the decree was entered.
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Page 26 Page 28
1 Do you know why that was taken out? 1 exigting .shpfile.
2 A. | don't remember. 2 Q. Okay. So the difference between those two
3 Q. And | guess go back your memo. Total 3 numbers, that 5,000 roughly acres, those are acres that
4 number of groundwater-irrigated acres within the 4 are, to your understanding, irrigated with groundwater
5 Aberdeen surface area, as | understand it, you did that 5 only and do not overlap with claimed irrigated area by
6 review, andit's 32,255; isthat correct? 6 Aberdeen-Springfield?
7 A. Within the -- within the digital boundary, 7 A. Partialy correct. | think it's not --
8 correct. 8 it'sat least, asfar aswe can tell, based on -- if we
9 Q. And do you know how many of those acres are 9 assume -- make those assumptions that the surface water
10 irrigated with groundwater rights held by individuals 10 acres haven't changed, it's correct that they're not
11 or entities other than Aberdeen-Springfield? 11 being irrigated by Aberdeen-Springfield, but there
12 A. How many of those acres are -- I'm sorry. 12 could be -- they could be irrigated by other cana
13 Canyou repeat the question? 13 companies that aso overlap into Aberdeen-Springfield.
14 Q. Sure. How many of those acres are not 14 So there are a couple of companies, New Lavaside,
15 irrigated by Aberdeen-Springfield if they're private 15 Peoplesthat could beirrigating -- those groundwater
16 groundwater rights held by individuals or other 16 acres could also be covered by surface water acres from
17 entities? 17 those companies.
18 A. It would be the -- you know, | can only 18 Q. Andisthat something you looked at, or
19 estimate that number. It would be the number of acres |19 not?
20 foundin-- under Question 4, Map 4. The difference 20 A. No. I limited it to Aberdeen-Springfield.
21 between that number and the 32,255 number would bean |21 Q. Do you know how many acres of New Lavaside
22  estimate. 22 and Peoples overlap into Aberdeen?
23 Q. Maybel'll ask it adifferent way, if I'm 23 A. | didn't look into that.
24 understanding this correctly. 24 Q. Any ideatotal?
25 Is the difference between the 32,255 and 25 A. No, not without -- not without actually
Page 27 Page 29
1 the 27,643, that number, isthat groundwater lands 1 doing the analysis.
2 irrigated by Aberdeen-Springfield? 2 Q. Okay. Justto follow up on that
3 A. No. No. The difference between those two 3 Question 4, so that number, the 27,643, that isa
4 numbers would be an estimate of the number of acres 4 common .shp that shows both groundwater-irrigated area
5 that are stand-alone groundwater rights that are not 5 and Aberdeen-irrigated area?
6 covered, at least by Aberdeen-Springfield shares. And 6 A. Correct.
7 that's assuming that the .shp file that was presented 7 Q. Okay.
8 by Steve Howser, that those shares have not been moved | 8 A. Based onthe .shpfilethat it wasto
9 to other acreages. 9 represent, the 1987 acreage.
10 Q. Okay. Sothe .shp fileyou received from 10 Q. Do you know how many groundwater rights
11 Aberdeen, you took that, and | guessto your 11 that represents?
12 understanding, is that the current irrigated lands 12 A. Yes
13 irrigated by Aberdeen-Springfield, or that may have 13 Are you talking about the number of
14 changed? 14 groundwater rights --
15 A. It certainly could have changed. The best 15 Q. Inthat number, that 27,000.
16 information that | have in order to come up with the 16 A. Okay. Yeah. Sothat -- not including the
17 estimate was the .shp file that was given to me to 17 two Aberdeen-Springfield Canal Company groundwater
18 determine the total number of irrigated acres -- 18 rights, it's400 -- let's see. 418.
19 water -- I'm sorry, acres irrigated with surface water 19 Q. And isthat the number -- I'm just looking
20 by Aberdeen-Springfield at that time. 20 at your memo. There'san e-mail attached to the end,
21 If Aberdeen-Springfield had given me amore 21 that from Wilma Robertson to you.
22 up-to-date acreage asfar as the surface water acres 22 A. Correct.
23 that they are currently irrigating, then | could have 23 Q. And who is Wilma Robertson?
24 compared that with the groundwater rights as they 24 A. SoWilmaRobertson worksin Boise. Sheis
25 exist. Butthe best information that | had was that 25 our -- one of our GIS experts. And once we got to the
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1 point in the analysis where we were going to have to 1 rights--
2 determine whether or not there were supplemental 2 A. Yes
3 conditions or explanatory conditions, those kinds of 3 Q. -- by number?
4 things, that was something that she could do that | 4 Isthat one of the spreadsheetsin your
5 didn't know how to do. So she kind of took the ball 5 Excel?
6 from there. 6 A. ltis.
7 Q. So sheactually pulled up the actual water 7 Q. Okay. Did you investigate the private
8 rightsand looked at them one by one? 8 groundwater rightsin the SRBA in Aberdeen's service
9 A. | sent her acopy of the water rightsor a 9 area?
10 spreadsheet that had the water rights that | wanted her 10 A. 1didnot. That was done prior to thetime
11 tolook at. And then she took the stacked acres .shp 11 that | got involved in the review.
12 fileand intersected that with those -- those water 12 Q. Do you know when it was completed?
13 rightsto take the 451 water rights that werein -- 13 A. Youknow, there were -- there were small --
14 within the service area, to narrow it down to just the 14 or there was asmall number of late claims that
15 water rightsthat were counted by Aberdeen-Springfield |15 stretched out into -- deeper into the adjudication, but
16 Canal during the adjudication. 16 | think al of the groundwater rights -- not all, but
17 Q. The stacked acres counted by Aberdeen with 17 most of the groundwater rightsin Basin 35 were done
18 the groundwater rights stacked on top or vice versa? 18 well beforel got involved init. | think it wasin
19 A. Right. Sothereare-- you know, when you 19 thelate'90s.
20 haveacana company, you've got really -- you've got 20 Q. Do you know the agent that was involved
21 one place of use, the digital boundary, but not 21 with doing most of those recommendations?
22 everything within the digital boundary isirrigated. 22 A. Therewas morethan one. Allen Ruberry did
23 Thereis some portion of the acreage within the digital 23 someof them. Eric Verner. Paul Meyer. There could
24 boundary that isirrigated. 24 beothers.
25 So the 61,000-and-some-odd acres that was 25 Q. Did you perform any investigations for
Page 31 Page 33
1 counted by Aberdeen-Springfield in the adjudication 1 groundwater claimsin the SRBA?
2 werethe actual acresthat were used to compare to the 2 A. Yes
3 groundwater rightsin order to determine which water 3 Q. And what was your process for those
4 rights were stacked with both surface water and 4 investigations? Wasit similar to what you did for the
5 groundwater. 5 cana company claims?
6 Q. Inlooking at that e-mail from Wilma, 6 A. Sure. Not -- you know, canal companies are
7 there'satable there at the bottom. 7 quite different than -- than private groundwater
8 Do you understand? | was just looking at 8 rights. They're -- generally the private groundwater
9 the back of your memo, Michael. 9 rightsare quite abit more straightforward in many
10 A. Oh, okay. 10 respects. But yeah, the investigation was -- was
11 Q. Ithinkit'sthelast few. Wédll, that one. 11 similar in that you were going through each one of the
12 A. Gotcha Yes. 12 elements of the water rights one at atime and looking
13 Q. Socanyou just explain what that table 13 at the evidence in support of the claim and making a
14 represents or what you know about it. Andthenthere's |14 recommendation based on the strength of the evidence.
15 one on the next page too. 15 Q. And did you ever review those lands covered
16 A. Sothistable and the maps that follow, 16 by private groundwater to determineif they were
17 you'll see amap representation of that table. The 17 irrigated with other sources as well, like surface
18 information that | have for Question 5, Map 1, comes 18 water?
19 directly from Wilma's table. 19 A. I'msurel did. That was-- that was part
20 So of the water rights that were determined 20 of the -- that was -- actually appeared on the face of
21 to be stacked, 3200 acres worth had -- had supplemental |21 the claim asto whether or not there were other water
22 conditions on them. 79,000 -- 7,925 acresdid not have |22 rights associated with the land. It didn't appear on
23 either asupplemental or an explanatory condition. And |23 every claim, but there were many claims that would list
24 theremainder had at least one explanatory condition. 24 whether or not they had canal company shares or some
25 Q. Anddoyou have alist of those water 25 other water source. Therewas a spot on the claim to
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1 list other water rights. 1 A. |don't.
2 Q. Sogoing back to thistablein your 2 Q. And do you know what the term "primary
3 memorandum, that supplemental condition number, the48 | 3 groundwater right" is?
4 water rights, 3200 acres, isthat a condition on the 4 A. Yeah.
5 decree? 5 Q. What does that mean to you?
6 A. Condition on which decree? 6 A. It would mean that the land isirrigated
7 Q. Onthose 48 water rights, is that what that 7 with groundwater primarily. It's not dependent upon
8 referstowhen it says"supplemental condition”? 8 another water right.
9 A. Not all those water rights are necessarily 9 Q. Andin thisexample, | guess other than the
10 decreed. Some of those may belicenses. But yeah, on 10 caveat of New Lavaside and Peoples, that 5,000 acres
11 thelicenses and decrees, if it'slisted here, it means 11 that didn't intersect Aberdeen but wereirrigated with
12 that there's a supplemental condition associated with 12 groundwater, would you understand that to be primary
13 that right. 13 groundwater?
14 Q. Okay. And so the 152 water rights, the 14 A. 1 would -- | would imagine that's the case,
15 7,924 acres, those contain no condition whatsoever? 15 but, you know, without actually looking at each one of
16 A. None of the conditions that | was searching 16 those water rightsto see what kind of conditions are
17 for. 17 onthere. If they've been identified in the analysis
18 Q. Okay. 18 asnot having a supplemental condition or -- and most
19 A. Sotherewere 44 conditions that | was 19 definitely if there was no explanatory condition on
20 looking for. | believe it was 32 explanatory 20 there, then | would be more likely to say yeah, it
21 conditions and 12 supplemental conditions. 21 would be aprimary groundwater right.
22 Q. Doyou havethat list of those exact 22 Q. And how about the term "supplemental
23  numbers? 23 groundwater right," what does that mean to you?
24 A. That's on the Excel spreadsheet. 24 A. l'dsay if it'ssupplemental, thenit is
25 Q. Okay. Areyou familiar with the lands 25 associated with another water right.
Page 35 Page 37
1 covered by the Hunter groundwater right in this case, 1 Q. And how are supplemental groundwater rights
2 35-28247 2 developed, based on your understanding?
3 A. I'msurel'velooked at the map when the 3 A. They -- they most often come along for
4 transfer application camein the door, but | don't -- | 4 water users that have some source of water that is not
5 can't visualizeit right now. 5 dl that reliable, or at least at timesis not
6 Q. Okay. Do you know if any of those lands 6 reliable. And it's used when the primary water right
7 have Aberdeen Canal Company shares? 7 isnot availableto finish out a crop or to provide
8 A. | believethey do. | think that that 8 additional water in combination with a smaller supply
9 was-- my recollection isthat that was on the -- on 9 of primary right.
10 thetransfer application itself. 10 Q. And have you been involved in reviewing
11 Q. Okay. And that map that | was referring to 11 transfers of supplemental groundwater rights before?
12 earlier where you had the groundwater polygon 12 A. Wedon't get very many of those. |
13 overlapped with the Aberdeen, if wewent to that exact |13 don't -- | don't recall personally reviewing a
14 file, you could pull up the boundary of the Hunter 14 supplemental groundwater right transfer. | may have,
15 property to see how those two compare? 15 butit -- | don't -- | don't remember having done so.
16 A. | could. 16 Q. Doesthe Department have any specific
17 Q. Isthat something we could do? 17 policies on how those type of transfers are reviewed?
18 | guess asfar asthe Department's records, 18 A. Yes
19 do you know when those Aberdeen rights would have 19 Q. Andwhat are those?
20 become appurtenant to that property? 20 A. Those are spelled out in the -- the
21 A. I'msorry. Say that again. 21 transfer processing memo.
22 Q. Do you know when the Aberdeen shares, if 22 Q. Haveyou reviewed the Hunter groundwater
23 there are some shares appurtenant to that Hunter 23 rightinthis case?
24 property, do you know when they first became 24 A. No. Not -- no more than when it first came
25 appurtenant? 25 inthedoor. | didn't look extensively at the Hunter
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1 groundwater right. 1 the Department would look at when performing that

2 Q. I guessif youwereinvolved in the 2 transfer evaluation?

3 anaysisof it, what would you look at to determine if 3 A. Wadll, asfar as determining -- looking at

4 it'saprimary or supplemental groundwater right? 4 quantity, there would a so be information regarding the

5 A. | wouldfirst of al look at the conditions 5 place of useto the degree that it could be

6 onthewater right itself, and then would look at the 6 distinguished between surface-water irrigated acres,

7 transfer application and response to the question 7 which is oftentimes a challenge to distinguish between

8 regarding whether or not there were other water rights 8 those.

9 associated with the property. 9 MR. THOMPSON: Let's take a break and maybe look
10 Q. And other than the application, isthere 10 at your spreadsheets, what you brought with the thumb
11 other information in the Department's file that would 11 drive.

12 answer that question? 12 THE WITNESS: Okay.

13 A. There may be additional information. | 13 (Recess.)

14 suppose if the Department had this particular .shp file 14 Q. (BY MR. THOMPSON): Michael, I'm going to

15 that -- for -- that was used to count the acres for 15 point you to your conditions search spreadsheet that

16 Aberdeen-Springfield, that might give the Departmenta |16 you brought with you today, and just go to the

17 clue asto whether or not there is Aberdeen-Springfield |17  conditions rather than the water rights.

18 shares associated with that land. But that doesn't 18 | guess can you generally explain that list

19 necessarily mean that the shares haven't been moved 19 of conditions and how you determined to use those

20 elsewhere. 20 specific codesin the search.

21 Q. And doesthe Department's explanatory 21 MR. FLETCHER: Excuse me. Before we do that,

22 condition, does that show up on there, in your file? 22 can we mark that as an exhibit number so that we can

23 A. Yes. 23 refer back to that?

24 Q. Andwhat isyour general understanding of 24 MR. THOMPSON: Do you want to print it off?

25 what those conditions are for? 25 MR. FLETCHER: No. | think you can put that in
Page 39 Page 41

1 A. It'sto explain that there are other water 1 therecord as an exhibit as an Excel file.

2 rightson that property from a surface water source. 2 MR. HARRIS: Just an identification number. |

3 Q. Didyou ever review the origina 3 think that'sagood idea. So the "conditions search”

4 appropriation documents associated with the water right | 4  spreadsheet will be 41.

5 for thistype of review? 5 MR. BUDGE: 42.

6 A. You mean after -- after the decree? 6 THE COURT REPORTER: 42 is next.

7 Q. Just like the original permit or licensed 7 (Exhibit 42 marked.)

8 fileif you'relooking at atransfer. 8 THE WITNESS: Perhaps it might make more sense

9 A. Yeah, there are times when you want to 9 togoto--tolook at the conditions themselvesfirgt,

10 gather more information about the water right. So 10 because all you're going to seeisabunch of code
11 looking at the original license can -- can give you 11 numbers.

12 insight into that. 12 Q. (BY MR. THOMPSON): Y eah, that's the same
13 Q. And areyou familiar with the actual use of 13 list, but that has the actual language. Let's use that
14 the groundwater right in this case, how it's been used 14 oneinstead.

15 overtime? 15 A. | need to open up the other one too. That
16 A. ldon'trecal. | wasn'tinvolvedinthe 16 wasthe supplement. Okay. All right.

17 nuts and bolts of reviewing the transfer application. 17 Q. Let'sstart with the conditions.

18 It was assigned to another agent. 18 A. With the "explanatory conditions’ or the
19 Q. And what records would the Department have 19 "conditions search"?

20 regarding its actual use? 20 Q. The"conditions search.”

21 A. It should have diversion records. Because 21 A. Okay.

22 it'swithin awater district and it -- it's probably 22 Q. No, theoneyou just had.

23 measured, there's probably been measurement datathat's |23 MR. CONTOR: Supplemental.

24  been gathered from the late '90s through today. 24 THE WITNESS: "Supplemental conditions'?
25 Q. And that would be the type of information 25 Q. (BY MR. THOMPSON): Yeah.
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1 A. Sothere's a spreadsheet that has all the 1 44 conditionsthat | -- or the code condition -- the
2 supplemental conditions, there's a spreadsheet that has 2 codesfor the conditions that | had Wilma search for.
3 theexplanatory conditions, and then there'sa 3 Q. Okay. I'mgoing to stop you right there.
4 spreadsheet that has the water rights that | want Wilma 4 How did you determine to generate that list
5 tosearch, and alist of the codes. 5 of 44 codes?
6 Q. Okay. Let'sstart with thisone. 6 A. Sol went through all of the active and
7 A. Okay. 7 inactive conditions, both in the allocations as well as
8 Q. Well, did we already mark that other one? 8 the adjudication batch, and just went through all of
9 MR. FLETCHER: Wédll, | think we're going to get 9 them one by one to determine whether or not they were
10 really confused because we're not looking at a 10 within the scope of -- of the -- of the search that we
11 document. 11 weredoing in order to answer the questions.
12 MR. THOMPSON: Let's just print these off. 12 Q. Soof thewholelist of inactive and active
13 MR. FLETCHER: He said they don't print off 13 codes, you found 44 that related in some way to a
14 because they run off the page. 14 combination or a supplemental use with surface water?
15 Q. (BY MR. THOMPSON): Wéll, you could shrink |15 A. Wadll, | found othersthat -- that would
16 it, couldn't you? 16 aso be explanatory but would not have appeared in our
17 A. It'sjust going to print off all these 17 region. Like so for an explanatory code in western
18 little bits and pieces, every single one of those. The 18 would you have aW prefix.
19 formatting isjust a challenge for these things, and 19 Q. Okay.
20 that'swhy I didn't print them off. 20 A. Andsol didn't -- | knew that we weren't
21 MR. FLETCHER: | would suggest we label every 21 goingto havethose, so | limited it just to the
22 spreadsheet with an exhibit number. And thenwhenhe |22 eastern codes. So all these E codes are for our
23 referencesit, let'sreference it as an exhibit number 23 region.
24 sowe know what he'stalking about. 24 Q. Okay. And those numbers specifically
25 MR. HARRIS: So the "conditions search" 25 reference a surface water entity?
Page 43 Page 45
1 spreadsheet is42. Thisisnow a"supplemental 1 A. Correct. Each one of them represents a
2 conditions' spreadsheet. 2 different surface water -- well, they might not
3 Do you want to call this one 437 3 necessarily be surface water. Just acanal company of
4 MR. CONTOR: Michael, could you just go to your 4 sometype.
5 directory right now and append that exhibit number to 5 Q. Okay.
6 thefile name, close them all and append those exhibit 6 A. There are some canal companies on there
7 numbers before you start looking at them? 7 too.
8 MR. HARRIS: That's a good idea. 8 Q. Let'sgotothe next tab, "water rights.”
9 Q. (BY MR. THOMPSON): Wéll, let's mark them 9 A. "Waterrights." So these are the 451 water
10 intheway you want to go through them. | mean if 10 rightslocated within the Aberdeen-Springfield Canal
11 ther€saparticular order, it doesn't matter to me. 11 Company boundary that | asked to -- Wilmato search
12 A. Okay. 12 through for those condition codes.
13 Q. If it doesn't matter, let'sjust start with 13 MR. THOMPSON: Okay. Let's mark this one 43,
14 thefirst one, and let'sjust go down the line. 14 "explanatory conditions" spreadsheet.
15 A. Soright now we're just going to identify 15 (Exhibit 43 marked.)
16 what the exhibit numbers are on each one of these? Or |16 THE WITNESS: So the "explanatory conditions,"
17 arewejust opening and explain what it is, and then 17 thereare 32 of those that | found as | went through
18 well come back and refer to -- 18 andlooked at al the -- all the conditions, both --
19 Q. Well just do it aswe go through. Sothis 19 these are the category -- or the 32, | guess, that were
20 is42, the"conditions search” spreadsheet. Let's pull 20 gpecifically used to search for the 451. So these are
21 that up. 21 the conditions that correspond to the various codes.
22 A. Okay. 22 Q. (BY MR. THOMPSON): Okay. Canyou go to
23 Q. | seethere'stwo tabs in the spreadsheet; 23 the second sheet. That wasthe first sheet.
24 isthat correct? 24 A. The second sheet isjust the same 44 codes.
25 A. There'stwo tabs. Thefirst tab liststhe 25 Q. Okay. Let'smark that next one 44.
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1 A. Do you want to do this one or this one? 1 MR. THOMPSON: Let's mark this as Exhibit 45.
2 Q. Doesn't matter. Thisis"supplemental 2 (Exhibit 45 marked.)
3 conditions' spreadsheet. 3 Q. (BY MR. THOMPSON): Thisisthe groundwater
4 A. Can we be done with that one? 4 rightsless fragmentstable.
5 (Exhibit 44 marked.) 5 Isthat the spreadsheet?
6 Q. (BY MR. THOMPSON): Canyou just describe | 6 A. Correct. This spreadsheet was generated
7 it 7 froma.shpfile. Itisalist of 451 water rights
8 A. Yeah. Thesearethe 17 supplemental -- 8 that are all located within Aberdeen-Springfield Canal
9 actualy, there'slessthan 17. There's adozen, 9 Company's boundary.
10 because some of them are in both the adjudication and 10 Q. Andwhat'sthefirst tab, the table tab?
11 thewater rights. So you'll see the same condition 11 A. Thetabletab isthe same water rights,
12 twice. So there'sadozen conditionsthat | found as| 12 athough they appear sometimes more than once in the
13 searched through the conditions database. 13 table. Actualy, I'm going to change my mind on that.
14 Q. And these are actual conditions on awater 14 | think what that isis you'll recall there
15 right itself, beit a permit, license, or decree? 15 was-- no. That hasto bewhatitis. There-- so
16 A. Thesewould appear on the -- on the decree, 16 it'sbeen awhile sincel prepared this so I've kind of
17 yeah, or on alicense, apermit. 17 forgotten. But | believe that it's the 620 polygons.
18 Q. Sol'mgoing to stop you right there. 18 That'swhat itis. So those polygons are duplicated.
19 Going back to those two different lists, we had alist 19 So when you do an intersect, what happens
20 of "explanatory conditions" in Exhibit 43, and then 20 isif you have, let's say, two .shps that intersect
21 Exhibit 44 was alist of "supplemental conditions." 21 each other, when you do an intersect, you end up with
22 What's the difference to you between those 22 three because you've got, you know, the part that
23 twollists, or generally the difference between a 23 intersects and then you've got the two other parts. So
24 condition and that explanatory remark? 24 you end up with sometimes more polygons. But it just
25 A. Wedon't generally draw awhole lot of 25 means that the same water right ends up showing up more
Page 47 Page 49
1 distinction between what category it'sin. It's 1 than onceonthelist.
2 just-- and | don't know who made the determination as 2 Q. Andthese areal the spreadsheetsin your
3 towhich conditions go in which categories, but when 3 folder or Wilma's?
4 you -- you know, in the water rights, whether it'san 4 A. Thesearefrom my folder, yeah.
5 explanatory condition or a supplemental condition, it's 5 Q. Okay. Let'sgotoWilmas. Why don't we
6 going to appear on the approval. 6 mark thisone as 46.
7 So if you wereto file atransfer and it 7 (Exhibit 46 marked.)
8 had explanatory conditions, it would appear on the 8 Q. (BY MR. THOMPSON): Can you describe this
9 approved transfer. Whereasif it werein the 9 spreadsheet, Mike.
10 adjudication, anything that was explanatory would not 10 A. Whenl initialy gave Wilmathelist of 451
11 appear on the water right decree. 11 water rights, she ran her analysis and determined how
12 Q. And from your standpoint as an agent who 12 many conditions were associated with -- and which
13 works on transfers, would areview of the water right's |13 conditions were associated with each right. And
14 explanatory conditions be appropriate and relevant to 14 that's-- thisisthe results of that search.
15 anayzing that water right for purposes of the 15 Q. Okay. Gotothe next one. Let'smark this
16 transfer? 16 oOneas4y.
17 A. Yeah. Usualy the explanatory conditions 17 (Exhibit 47 marked.)
18 provide information regarding delivery of the water 18 Q. (BY MR. THOMPSON): Can you generally
19 right or administration of the water right. So for 19 describe this spreadsheet.
20 example, with surface water you might have an 20 A. Thishasa-- this spreadsheet has atab
21 explanatory condition that says"Thisright is 21 for eachindividual condition that showed up in Wilma's
22 delivered through Aberdeen-Springfield Canal Company." |22 search. So of the 44 conditions that were -- were
23 It would be -- that's information that's helpful to the 23 searched for, there were ten conditions that were
24 watermaster to know which headgate to deliver that 24 found. And under each -- there's atab for each
25 water right to. 25 condition code that shows all the water rights that
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1 contain that condition. 1 their digital boundary that they could irrigate.
2 Q. Sojust to back up, the 44 conditions, 2 So initially when Wilmaran the analysis,
3 explanatory conditions codes that you generated kind of | 3 sheused all of the groundwater rights within the
4 asearch list, aquery, these are the ten that showed 4 boundary, not just those water rights that intersected
5 up on water rights within the Aberdeen-Springfield 5 theirrigated acres .shp file used to count acres.
6 area, and you've further classified them by each code 6 Q. So this spreadsheet just includes all
7 with the water right list that had each of thosein it; 7 groundwater within the Aberdeen service area,
8 isthat right? 8 regardless of whether or not it overlaps with Aberdeen
9 A. That'sright. 9 sharesor irrigated area?
10 Q. Okay. 10 A. No. Solinitialy chose 451 water rights.
11 A. Close? 11 Andin order to answer one of these questions --
12 Q. I wasjust going to look at that 12 because one of the questions was "How many groundwater
13 "Summaries’ tab. | seedl the different tabs. | was 13 rights are within the service -- or the digital
14 just curious what that one said. And so isthat the 14 boundary of Aberdeen-Springfield Canal?' And then
15 32,000 acres-- or I'm sorry. Wasit the 27,000 that 15 there was another question that was asked saying "How
16 showed a-- more than that, it looks like. Maybe if 16 many water rights are overlapping surface water and
17 you can describeit. 17 groundwater?"'
18 A. No. Sothisissomething that Wilmadid 18 Y ou can't answer that question using the
19 that | did not request her to do. So what she did was 19 boundary because not every acre within the boundary is
20 shetook each one of the water rightsand looked at the |20 beingirrigated. So thefirst analysisthat she ran
21 number of acres and the acre limit, and she took the 21 really was unnecessary because it hadn't been narrowed
22 higher of -- I'm sorry. If it was an acre limit, she 22 down to the 418 water rights. It included water rights
23 would put the acre limit over here [indicating]. 23 that really needed to be cut out because they weren't
24 Q. Okay. 24 overlapping the surface water irrigated acres that were
25 A. Otherwise, shewould just put the total 25 identified by Aberdeen-Springfield.
Page 51 Page 53
1 acres, and then she added them all together. And it's 1 Q. Sothislist of 451 includes rights that
2 not really very helpful information, because it doesn't 2 may just beirrigating land on their own without any --
3 redly answer the questions that we're trying to 3 A. Right, that are not overlapping.
4 answer. So | would disregard the summary. 4 Q. Okay. Andisthere adifferent spreadsheet
5 Q. Okay. But for each condition, each water 5 that --
6 right, you could tally those individual water rights as 6 A. Yes
7 far as each acreage covered under those categories? 7 Q. --just narrows that down?
8 A. | don't think thiswould be the best place 8 A. Yes
9 todothat. 9 MR. THOMPSON: Okay. WEell mark this one as 48.
10 Q. Okay. 10 (Exhibit 48 marked.)
11 A. There are other spreadsheets that would -- 11 Q. (BY MR. THOMPSON): Can you just describe
12 that would -- it would make more sense to do it under 12 thetitle of this spreadsheet first.
13 some of the other spreadsheets. 1'd say this 13 A. "Water rightsincluded in the Analyses."
14 particular spreadsheet is most useful for knowing how 14 This spreadsheet narrows the 451 water rights within
15 many different water rights had each one of those 15 the boundary down to the 418 water rights that
16 conditions. 16 intersect theirrigated acre .shp file from
17 Q. Okay. 17 Aberdeen-Springfield Canal Company.
18 A. However, this one was superseded by a later 18 MR. THOMPSON: Okay. ldentify thisas 49.
19 spreadsheet, because this one was based on all the 19 (Exhibit 49 marked.)
20 water rights within the boundary, not the water rights 20 Q. (BY MR. THOMPSON): Can you givethetitle
21 that were associated with the acre count .shp. 21 of this spreadsheet.
22 Q. Soexplain that to me. 22 A. "Water rights summarized by condition
23 A. Sowhen | talk about the acre count .shp, 23 type"
24 I'm talking about the Aberdeen-Springfield .shp file 24 Q. Andisthisthe 4187
25 that was used to calculate the number of acreswithin 25 A. Yes. Sothisislimited tothe418. And
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1 soit'sjust amore current version of the earlier 1 back and forth with Wilmakind of showed the process
2 spreadsheet that shows the various water rights 2 from where we started -- or we were going through the
3 associated with each one of the conditionsin the lower 3 451, and then we transitioned to the 418, and there
4 tabs. Andin thiscase the summary has alittle bit 4 were acouple other things that -- adjustments that we
5 more meaning toit. It's not showing the -- you know, 5 needed to make along the way in order to get to the
6 there'sno permit acres calculation. | had her just 6 point where we had the final determination of the
7 list out the number of times that that condition 7 various condition codes associated with those rights.
8 appeared -- or the number of water rights that had each 8 Q. And going back to your time in the SRBA,
9 one of those conditions. 9 how did you make the decision to put on a condition or
10 Q. Itdoesn't look likethat totals418. I'm 10 anexplanatory remark if one was necessary?
11 just curious. 11 A. Whether or not it was something that was
12 A. Not al of the water rights have a 12 helpful in providing -- or helpful to the watermaster
13 supplemental or an explanatory condition. 13 to administer the water right would be a big reason why
14 Q. Okay. 14 an explanatory remark would be on there. There are
15 A. Sotherefore, those would not show up in 15 other types of explanatory remarks that just help give
16 thelist. 16 afuller understanding of what the water right's being
17 Q. Okay. 17 usedfor.
18 A. And some of these are going to have more 18 So like on an industrial right, you might
19 thanone. 19 havethe specific industrial process that that water
20 Q. Okay. So that summary of that e-mail table 20 rightisused for, for example. Soit just gives us
21 onyour memo had those with conditions, those withthe |21 some more information about -- that -- and it's useful
22 explanatory conditions, and then those with no 22 justin kind of understanding the use of the water
23 conditions. 23 right.
24 And so those with no conditions don't show 24 Q. And wereyou provided any type of
25 up in this spreadsheet? 25 instruction for that, or wasiit just a case-by-case
Page 55 Page 57
1 A. Correct. 1 basison theindividual right you were looking at?
2 MR. THOMPSON: Just take a quick break. I'm 2 A. I'm--well, I'm sure | was provided
3 going to look through the rest of this stuff and seeif 3 instruction along the way, but, you know, one of the
4 | have anything else on this. 4 things about getting involved in the adjudication is
5 (Recess.) 5 you kind of learn asyou go. You start making
6 MR. THOMPSON: Back on the record. 6 recommendations. If your supervisor, you know, finds
7 Q. I'mnot going to go through these one by 7 some errors, then he's going to let you know that
8 one, but if you could just generally refer to 8 there's some changes that need to be made or conditions
9 Exhibits 30 through 35. | think they're just e-mails. 9 that need to beincluded.
10 Arethose generally the e-mails -- 10 But, you know, oftentimes the way those
11 A. Where are 30 through 357 11 decisions were made was going through and looking at
12 Q. Oh, I'm sorry. Y ou should have a stack 12 thelist of conditions. And you knew as you were
13 there. 13 making your recommendations, you could easily discount
14 A. Oh, okay. 14 some of those conditions because you knew that it
15 Q. And]I just briefly looked through them, but 15 redly didn't apply to that particular water right.
16 it looked like -- 16 So it's not as though you had to spend an
17 MR. HARRIS: Oh, Emmi isn't back. Theresheis. |17 extensive amount of time and analysis for every single
18 Q. (BY MR. THOMPSON): -- variouse-mailsback 18 one of those hundreds of conditions to determine
19 when Aberdeen was making its claim and you were 19 whether or not it should be there or not. Y ou knew
20 conducting the investigation, and then it looked like 20 thatif it wasan irrigation right, you know, there's
21 some e-mailswith Wilma-- 21 a-- or certain water rights that appear on the
22 A. Right. 22 irrigation rights, there's certain conditions that
23 Q. -- thismonth about the spreadsheets we 23 appear on groundwater rights, there's certain
24 werejust talking about; is that correct? 24 conditions that appear primarily on surface water
25 A. Right. Andjust kind of the -- the emails 25 rights. And depending on -- you know, each water right
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1 isadifferent animal, and depending on the water 1
2 right, that's -- and how it's used and what the history 2 EXAMINATION
3 isonitisgoing to determine, you know, what water 3 BY MR.FLETCHER:
4 right would -- what condition would appear. 4 Q. I have some questions, Michadl. I'm Kent
5 Q. I'msorry. | don't -- can you turn to your 5 Fletcher. | represent MID and AFRD 2 in this matter.
6 affidavit dated April 15, 2009. | don't know which 6 And| just have some follow-up questions.
7 exhibit number that is. 7 I'd like you to look at Exhibit 40.
8 Isit 407 8 A. Okay.
9 MR. BUDGE: 39. 9 Q. Exhibit 40 does not pertain to these
10 MR. THOMPSON: Isit 39? 10 transfer applications, doesit?
11 Q. And could you just identify that for the 11 A. Oh, no. No.
12 record. 12 Q. Okay.
13 A. Thisisan affidavit that was prepared at 13 A. Thisdoesnot -- it has nothing to do with
14 thetime that recommendations were being worked through |14 the -- the Hunter water rights.
15 for the Aberdeen-Springfield Canal Company water 15 Q. Okay. Now, I think you testified earlier
16 rights. 16 that thistype of memorandum istypically done whenever
17 Q. And that page 2, paragraph 9, | believe 17 anapplication isreceived?
18 thisisin referenceto that agreement that Aberdeen 18 A. At some point prior to approval, not
19 had made with the Department. And | seethat reference |19 necessarily exactly at thetimeit'sreceived.
20 tothat 17,161.6 acres being converted from surface 20 Q. Okay. And to your knowledge, concerning
21 water to groundwater. 21 the applicationsthat we're dealing with here with the
22 Do you know the water rights that would be 22 Hunters, has this type of memorandum been prepared by
23 associated with that number? 23 the Department?
24 A. | don't. 24 A. | don't know.
25 Q. Okay. | guesswould it be your 25 Q. Okay. Who would know that?
Page 59 Page 61
1 understanding that that list, the analysis you 1 A. The person that was responsible for
2 undertook, the 451 down to the 418, would likely be 2 reviewing it.
3 rightsinthat list? 3 Q. Okay. Andyou don't know that person's
4 A. | --1'mnot sure. 4 name?
5 Q. Okay. 5 A. |think | know whoiitis, but I'm not
6 A. | don't know. 6 100 percent sure.
7 Q. Doyou know if the Department analyzed that 7 Q. Okay. But someone at the Department can
8 inany way at that time? | guess the specific 8 tell uswho that person is?
9 groundwater rights. 9 A. Yeah, | couldtell you. | couldtell you
10 A. Waell, asfar as-- asfar asthe agreement 10 pretty fast. 1'd haveto look them up. Just go onto
11 itsdf, at the time that the agreement was made, | 11 my computer and look it up. | could ask him. He's
12 would -- you know, | wasn't -- | wasn't involved in 12 heretoday, and ask him asto whether or not he's
13 that. | don't know anything about the agreement. What |13 completed that memo.
14 | wastrying to do in the adjudication recommendation 14 Q. Okay. And do you know under transfers,
15 wasjust to accurately reflect the results of the 15 doesthe Department ask for arecommendation from the
16 agreement in the recommendation. 16 watermaster?
17 Q. Okay. 17 A. Yes
18 A. Andsol -- | wasn't involved in the nuts 18 Q. Andin this matter dealing with these two
19 and bolts of the agreement and don't really -- all | 19 applications, has the watermaster made any
20 know iswhat the numberswere, and | plugged themin. |20 recommendations?
21 | didn't have anything to do with the determination of 21 A. I'm--1 don't know.
22 those -- where those acres were |ocated or anything 22 Q. Okay.
23 dse. 23 A. I'm-- because | wasn't involved in the
24 MR. THOMPSON: Okay. That'sall the questions| |24 review of -- of these transfers at all.
25 had. 25 Q. Okay.

M & M Court Reporting Service

(15) Pages 58 - 61

(208)345-9611(ph) (800)234-9611 (208)-345-8800(fax)



In the Matter of Application for Transfer Nos. 81292
and 81293 in the Name of Kip Hunter and Brandi Hunter

Michae Holliday
August 29, 2017

Page 62 Page 64
1 A. Other than just initialy kind of giving it 1 place of use had moved from -- from here [indicating],
2 aonce-over, making sure it was complete, making sure 2 whichiswhereit wasfrom my initial .shp file, and
3 thefeeswereright, those kinds of things, and then 3 that'swhat she used to cut out the water rights or to
4 farming it out to an agent. 4 intersect with the other water rights.
5 Q. Okay. Sowho would know the answer to that 5 So when she changed the -- the stacked
6 question? 6 acres.shp fileto reflect the water rights as they
7 A. The person that worked on the transfer 7 exist today, then she was able to get -- to narrow that
8 applications. 8 gap and have less of adiscrepancy between what she
9 Q. Okay. Andif that recommendation was made 9 expected and what she found.
10 by the watermaster, doesn't that typically appear in 10 Q. Onething | noticed in thefirst paragraph
11 the background documents, online even, pertaining to 11 of Exhibit 40, it mentions that on thistransfer, as|
12 thetransfer application? 12 understand it from this summary, they were transferring
13 A. Yes, it should. 13 agroundwater right that also had Aberdeen-Springfield
14 Q. Okay. Sowhy did you include Exhibit 40 in 14 water rights appurtenant to other ground that also had
15 the exhibits that you produced today? 15 Aberdeen-Springfield rights appurtenant; correct?
16 A. It pertains -- it's not super important, 16 A. Correct.
17 butit -- if welook at some of the e-mails here from 17 Q. And do you know in the Hunter case, if
18  Wilma, let me see which one -- which exhibit it is. 18 that'swhat they're doing in the Hunter case?
19 Hold on asecond. 19 A. That isnot what is being proposed in the
20 Exhibit 33 when | originally created this 20 Hunter case.
21 stacked acres .shp file where | was taking the 21 Q. Okay. IntheHunter case they're proposing
22 Aberdeen-Springfield .shp -- their irrigated acre .shp, 22 totransfer the groundwater right to acresthat don't
23 not the boundary, but the irrigated acre .shp, and | 23 have any Aberdeen-Springfield rights; correct?
24 wasintersecting that with the water rights, | did that 24 A. Correct.
25 prior to the approval of thistransfer, Transfer 25 Q. Do you know if the Hunter acres where the
Page 63 Page 65
1 No. 81513. 1 water rights are going to be transferred is located
2 When Wilmadid her analysis, one of her 2 within the greater boundary of Aberdeen-Springfield?
3 earlier analyses, she used that stacked acres .shp file 3 A. My recollectionisthat it's outside of the
4 that | had generated, but the transfer application, 4 boundary.
5 which came afterwards, moved the location of theplace | 5 Q. Doyou know if the Department was consulted
6 of use of that water right. So -- so -- so that's why 6 before the applicationsto transfer were filed by
7 | included this document, because it explains that -- 7 anyone pertaining to this transfer?
8 you know, more of just for reference to that particular 8 A. I'mnot aware of it.
9 water right in the transfer. 9 Q. It'snot uncommon, isit, for awater user
10 So she had to rerun the analysis again. 10 tocomeinto the Department and tell them "Thisiswhat
11 That stacked acres .shp file was changed to reflect the 11 | would liketo do. What do you think about it? How
12 new location of the water right after the transfer. 12 canl goaboutit?' lsn't that acommon practice?
13 Q. Okay. Sothisisincluded as an exhibit 13 A. Yeah, that'scommon.
14 primarily to show her methodology of away to do this; |14 Q. Doesthe Department keep records of those
15 isthat afair statement? 15 types of meetings?
16 A. No. No. Itwasjust to -- | wanted to 16 A. Notredly.
17 make sure that you guys had the information that you 17 Q. Okay. So the Department considers them
18 needed to understand -- if you look on page 2 of 18 more informational than anything; isthat afair
19 Exhibit 33, she has adrawing of a.shp file that 19 statement?
20 showed up that -- when she did -- she compared the 20 A. Wadll, alot of timesfolkswill comein and
21 difference between the overlaps, which was 1385 acres, |21 they want to file atransfer and they don't really know
22 tothe number of acresthat she would have expectedto |22 how to go about doing that, and we will assist themin
23 have had, which was 1317, so there was a discrepancy 23 preparing an application because we have the tools to
24 between what she expected to find and what -- in 24 beableto help them, walk them through that, and we
25 reality. And much of that discrepancy was becausethe |25 know what information needs to be on the application so
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1 inorder to accomplish whatever it isthat they're 1 person that is authorized to sign those permit -- the
2 tryingto do. 2 permitsthat are issued or the licenses.
3 Q. Okay. But typically there aren't records 3 Q. Wéll, when atransfer application isfiled
4 Kkept of those meetings? 4 with the Department --
5 A. Not usudly, no. 5 A. Yeah
6 Q. Inthiscasethe water right number that 6 Q. --andit'sarequest to transfer a
7 we'redealing with is 35-2824. 7 groundwater right that is stacked with surface water
8 To your knowledge is 35-2824 a stacked 8 rights, who makes the determination about what water
9 water right? 9 rightisprimary and what water right is supplemental ?
10 A. If --1 would -- I'm not sure. Without 10 A. Thewater right itself should have -- if it
11 looking at the .shp file, | -- my recollection -- and 11 isasupplementa right, should have the conditions on
12 it'skind of hazy because | don't remember this 12 it that would make it clear that it's a supplemental
13 clearly, but | believe that the application -- or the 13 right.
14 water right itself saysthat it is-- has 14 Q. Okay. When you say it has the conditions
15 Aberdeen-Springfield Canal Company shares. Soithad |15 onit, where would those conditions appear?
16 the EO2 condition onit. 16 A. They would appear on the water right prior
17 Q. Okay. Soif it does have 17 tothe-- you know, asit exists prior to the transfer.
18 Aberdeen-Springfield Canal Company shares appurtenant |18 Q. Okay. Areyou talking about on the decree?
19 tothe same ground -- 19 A. It could be adecreeor it could be a
20 A. Uh-huh. 20 license.
21 Q. -- asthewater right, isit a stacked 21 Q. Okay. You had mentioned in the SRBA
22 water right? 22 explanatory or conditional remarks do not necessarily
23 A. Yeah 23 appear on the decree?
24 Q. Andwhat is a stacked water right? 24 A. Right.
25 A. Wdll, it'sa-- well, you can't really have 25 Q. If there are explanatory or conditional
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1 astacked water right. Y ou would have stacked water 1 remarks making reference to a surface water right
2 rights, right? So stacked water rights would be water 2 appurtenant to the same property, how does that factor
3 rightsthat share the same place of use. 3 intowhat you're telling me?
4 Q. Okay. Do you know if 35-2824 isaprimary 4 A. Canyou --
5 right? 5 Q. Wéll, inatransfer evaluation --
6 A. | don't know alot about the details of 6 A. Uh-huh.
7 35-2824 without actually looking at Water Right 2824. 7 Q. Wéll, maybe the best way to do this, why
8 Q. Okay. 8 don't you look at Exhibit 12.
9 A. Doyouhavea-- 9 Do you see Exhibit 12?
10 Q. Wéll, no, if you don't know, that's fine. 10 A. Yes
11 A. Yeah. 11 Q. Andwhat is Exhibit 127
12 Q. Who in the Department makes those 12 A. Partia decree for Water Right 35-2824.
13 determinationsif awater right is primary or 13 Q. Okay. And asyou look at that water right,
14 supplemental? Who makes the determination? 14 isthere any indication on that decree that there are
15 A. | guessthe agent that -- in the case of 15 other rights appurtenant to the acreage or that it's
16 the adjudication, the agent reviews al of the 16 supplemental?
17 information in the claim, all the information that the 17 A. No.
18 Department has available to it to make -- to make that 18 Q. Okay. Andthen I'd like you to look at
19 recommendation, and then conditionsit based on the 19 Exhibit 13. And look toward the end of it, if you
20 information that's available, you know, to the best of 20 would, under the conditions.
21 hisor her knowledge. 21 A. Okay.
22 In the case of a permit, thenthat is 22 Q. Now, isthere anything on that that would
23 something that that determination is made, you know, 23 indicate to you that there are other water rights
24 initially by the -- an agent, but is confirmed by a 24 appurtenant to this samereal property?
25 supervisor. Soin our office James Cefalo isthe 25 A. Yes
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1 Q. What language are you referring to when you 1 A. Sowhat's -- with what being proposed?
2 saythat? 2 What'sthe proposal? Isthe proposal that the --
3 A. "Useof thisright is combined with water 3 what'sthe nature of the transfer? Are you talking
4 from Aberdeen-Springfield Canal Company." 4 about this particular transfer?
5 Q. Okay. That wording is not on the decree, 5 Q. Yeah. Inthistransfer. Assume
6 correct, Exhibit 12? 6 Aberdeen-Springfield Canal Company shares are
7 A. That'sright. 7 appurtenant to the same real property as 35-2824.
8 Q. Butitison Exhibit 13? 8 A. Yeah, okay.
9 A. Correct. So it was part of the Director's 9 Q. And the proposal isto transfer 35-2824 to
10 report. 10 other ground that has no Aberdeen-Springfield Canal
11 Q. Okay. 11 Company rights.
12 A. Butit did not appear on the decree. 12 A. Right.
13 Q. Okay. Soif you see that language 13 Q. How doesthat fact impact your analysis of
14 appearing as a condition on the explanation of the 14 thetransfer?
15 water right, Exhibit 13, what does that indicate to 15 A. It sounds like an unstacking of water
16 you? 16 rights, which would be considered an enlargement. So
17 A. That at least at the time that the claim 17 it's--it's-- whether or not their water rights are
18 was made there was Aberdeen-Springfield Canal Company |18 stacked or not may not be obvious based on the water
19 water associated with that land. 19 rightsthemselves, but it's -- it either isor it isn't
20 Q. Okay. 20 stacked. And so, you know, we're somewhat dependent
21 A. Or some portion of that land. 21 upon the applicant being forthright with us regarding
22 Q. And when an application comesin to 22 what water rights they have on their property.
23 transfer that property, how does that impact your 23 Q. Uh-huh.
24 analysisof thetransfer, that type of language? 24 A. Youknow, it's challenging for the
25 A. Onewould need to determine whether or not 25 Department because there'sa --
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1 thereis Aberdeen -- you know, to what extent is there 1 Q. Wédll, | don't mean to cut you off. Let's
2 Aberdeen-Springfield Canal shares associated with the 2 assumein this case the applicant's forthright and
3 property or not. 3 tellsyou there are Aberdeen-Springfield Canal Company
4 Q. Okay. 4 rights appurtenant to thisreal property. So that's
5 A. And that's -- you know, that's one of the 5 not the issue anymore. Y ou know, there are
6 challengeswith the -- the service area, the large 6 Aberdeen-Springfield rights, and there is 35-2824
7 place of use digital boundary, isthat it doesn't nail 7 appurtenant to the same real property.
8 down, you know, exactly where the acres are located 8 A. Okay.
9 within the boundary. And the canal companieshavethe | 9 Q. The application wantsto transfer 35-2824
10 flexibility to be able to move their -- their acres 10 to another place of use that doesn't have any surface
11 around within their boundary without filing a transfer. 11 water supply.
12 So it means that additional digging needs 12 So how do those facts color your analysis
13 to be done to determine whether or not -- where those 13 of thetransfer?
14 shareswere located, because it's not obvious just 14 A. Wadll, the applicant could move the shares
15 looking at our database as to where those acres are. 15 of Aberdeen-Springfield water, along with the
16 Q. Okay. Well, assume for the sake of 16 groundwater right, to that other piece of property.
17 argument or hypothetically that there are 17 And that would not be an unstacking because they're
18 Aberdeen-Springfield Canal Company shares appurtenant |18 moving them together. But a-- with just the
19 tothe samerea property -- 19 information that you've given me and nothing else, |
20 A. Uh-huh. 20 would think it would be an enlargement.
21 Q. --that your investigation shows that. 21 Q. Now, as part of the analysis that the
22 How does that color your analysis of the 22 Department does under the transfer memo, do you look at
23 transfer of this application? 23 the actual usage of the water rights on the real
24 A. So-- 24 property, in other words, do you look to seeif the
25 Q. Of thiswater right. Excuse me. 25 surface water has been supplied to the ground or the
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1 groundwater has been supplied to the ground? 1 | would just like to know on the ones that deal with
2 A. Yes. Some of those records are more easily 2 actual water rights on which spreadsheets the Water
3 obtained. So for the groundwater rights, they'rein 3 Right 35-2824 appear, if any.
4 water districts. And they've been -- you know, we've 4 Okay. Can you identify which spreadsheet
5 been keeping up with water-use data since the late 5 you'relook at.
6 '90s, so we have that data availableto us. 6 A. Thisis"Water rights summarized by
7 Different kinds of irrigation systems can 7 condition type."
8 be, you know, complex. And it'sdifficult to 8 Q. Okay. And does 35-2824 appear on that
9 determine, just if you were to look at the land from an 9 spreadsheet?
10 aeria photo, how -- whether it's been irrigated with 10 A. Yes
11 groundwater or surface water. That's pretty tough. 11 Q. And which condition is shown on being on
12 So, you know, you may need to seek additional 12 that water right?
13 information from the -- from the canal company. And 13 A. Wadll, I'monly looking at the EO2 tab,
14 they may or may not have that information. That'swhy |14 which would be the water rights used with water from
15 I'm saying you're dependent on the honesty of the 15 Aberdeen-Springfield Canal Company.
16 applicant. 16 Q. Okay. And what does the spreadsheet say
17 Q. How far back do you look at the usage? In 17 about that water right?
18 other words, if the application was filed this year, 18 A. There's--it'sfor 121 acres. And of that
19 how far back do you look at the usage on the red 19 121, there's 92 acresthat is clipped to the
20 property? 20 overlapping acres .shp file, the stacked acres .shp
21 A. | don't know. 21 file
22 Q. | mean isthere any -- 22 Q. Okay. So according to this spreadsheet,
23 A. There's some guidance in the transfer memo 23 92 acres of the groundwater right overlap with the
24 regarding, say, use for a supplemental right, if one 24  Aberdeen-Springfield Canal Company water rights?
25 wastrying to move a supplemental right to another, say |25 A. From 1987, yeah.
Page 75 Page 77
1 within another piece of land that has a comparable 1 Q. Okay. All right. Andisthereany other
2 primary right, you know, that could be done. There's 2 information pertain to the right of what you're looking
3 noincrease in the consumptive use that way. 3 atright now?
4 Q. Okay. Wdll, I'mjust trying to figure out, 4 A. Notredly.
5 | meaninthis case Aberdeen-Springfield'srights are 5 Q. Okay.
6 like--1 don't know, they date back to 1890 or 6 A. | mean there's other information, but not
7 something like that. 7 that -- probably not that useful.
8 A. Uh-huh. 8 Q. Which exhibit did you say that was?
9 Q. The groundwater right we're dealing with is 9 A. "Water rights summarized by condition
10 al961 priority date. | just waswondering what kind 10 type"
11 of scope of use does the Department look at in trying 11 Q. And that's Exhibit 49? Areyou looking at
12 to determine aprimary right versus a supplemental 12 thefina --
13 right. 13 A. | don't know what exhibit.
14 A. Yeah, | guesswhat I'm getting at isthat a 14 Q. Areyou looking at your spreadsheet?
15 water right is stacked or not stacked. You can't 15 A. Yeah
16 awaystel immediately just by looking at say the face 16 Q. Theonethat took out the difference
17  of the decree or the water right, you know, on paper. 17 between the 458 and the 4187
18 It's -- there's -- whether or not there's 18 A. Yeah, yeah, yeah. Thisone'sdownto
19 other water rights associated with that, that land, is 19 the--
20 amatter of fact, you know, yes or no thereis surface 20 Q. So Exhibit 49?
21 water hereor thereisn't. And of course, it can be 21 MR. THOMPSON: That's right.
22 dynamic and challenging because of the difficulty of 22 Q. (BY MR. FLETCHER): All right. So the E02
23 thelarge place of use concept where the -- not every 23 condition you're referring to that was on Exhibit 13,
24 single acreis accounted for. 24 making reference to the Aberdeen-Springfield Canal
25 Q. Okay. Can you open up your spreadsheets. 25 Company shares --
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1 A. Right. 1 it had been objected to, otherwise it probably would
2 Q. --that'sthe condition? 2 have been decreed earlier. Anyway, it was-- | don't
3 A. Right. 3 remember thisthing. This happened along time ago.
4 MR. FLETCHER: Okay. | don't think | have any 4 But according to the -- you know, just what
5 other questions. Thanks. 5 I'mreading there, | -- | took what was already on the
6 MR. BUDGE: Michael, how are you doing? You 6 Basin 35 groundwater right recommendations for
7 need abreak? 7 Aberdeen-Springfield, the two groundwater rights, at
8 THE WITNESS: Y eah, it would be nice. 8 some point that was the number of acresthat was
9 MR. BUDGE: So | probably have about maybe 15 9 associated with the recommendation for those two
10 minutes of questions. 10 rights.
11 THE WITNESS: Okay. 11 Q. Okay. So this pertainsto the
12 MR. BUDGE: So if you want to get it out of the 12 Aberdeen-Springfield Canal Company groundwater rights
13 way, we can do that now. 13 during some stage of the adjudication?
14 THE WITNESS: If | could just have aquick 14 A. Yeah
15 bathroom break, that would be good. 15 Q. Okay. Next, we have discussed various .shp
16 MR. BUDGE: That would be good. Okay. Andthen |16 filesand polygonsthat you've prepared in advance of
17 come back before your lunch break and well finishyou |17 thisdeposition and you've referred to. | just want to
18 up. 18 confirm that those can be provided to the parties if
19 THE WITNESS: Okay. 19 needed.
20 (Recess.) 20 Emmi, can you confirm that?
21 MR. BUDGE: Back on the record. 21 MS. BLADES: That those e-mails can be provided?
22 22 MR. BUDGE: The .shpfiles, the GIS .shp files
23 EXAMINATION 23 that Michael prepared in connection with the data he's
24 BY MR. BUDGE: 24 provided today.
25 Q. Michael, I'm TJBudge. I'm representing 25 MS. BLADES: Right.
Page 79 Page 81
1 ldaho Ground Water Appropriatorsin this matter, 1 MR. BUDGE: Okay. Just wanted to confirm that.
2 commonly known as IGWA. Thanksfor being heretoday, | 2 Q. And then you mentioned when you started
3 andthanksfor all of the work you've put into 3 your deposition that you reviewed the transfer memo in
4 providing the data that you provided today. It'svery 4 connection with preparing for this deposition.
5 helpful. It'sinformation we couldn't have gotten on 5 What part of the transfer memo did you
6 our own, so | really appreciate that. 6 review?
7 | don't have alot of questions for you, 7 A. Primarily the part that deals with
8 but | did make notes as we were going through your 8 enlargement.
9 earlier testimony, and | want to ask you afew 9 Q. Okay. Michael, if you'll turnto
10 questions, just to make sure | understand clearly your 10 Exhibit 29. That's the memo you prepared to explain
11 testimony on some of the information that has been 11 the process you went through to answer the questions
12 presented. I'll try and do thisin as organized way as 12 that were presented to you. And again, | appreciate
13 much as possible. 13 youdoingthis. Thisis helpful for today and future
14 To begin with, you brought a number of 14 reference.
15 documents and e-mails with you. And | want to just 15 Just to clarify, on your answer to
16 draw your attention to one of those marked as 16 Question 2 you've got the number of
17 Exhibit 30. It'san e-mail from you to Dave Tuthill, 17 Aberdeen-Springfield Canal Company acresirrigated at
18 dated November 22nd, 2005. And thetop of that email |18 61,772 acres.
19 refersto somework done by Allen Ruberry, and thenit |19 Do you see that?
20 hasarecommendation concerning 37,798 acres. 20 A. Yeah.
21 A. Uh-huh. 21 Q. Did I understand correctly that that's
22 Q. What doesthat acre figure represent? 22 based on the number of acresthat the company irrigated
23 A. Sol --I'mnot sureif it'sapreliminary 23 in1987?
24 recommendation or perhaps a recommendation that was |24 A. Correct.
25 ditting out there that had been objected to. | imagine 25 Q. Arethose acresthat were actualy
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1 irrigatedin'87, or are those acres that had ever been 1 second before | tell you what that is.
2 irrigated prior to '87? 2 So it's the intersection of al the active
3 A. Itwasacresthat had been irrigated prior 3 water rightsfor irrigation that are not a large place
4 to 1987 and the shares had not been moved. 4 of use and the source is groundwater with the digital
5 Q. What would become of acres that had been 5 boundary. So -- so the purpose of the Map 2 isto
6 irrigated and the shares had been moved? 6 caculate what the -- what the acres are, because
7 A. Sotoexplain that, if -- if you have let's 7 they'rethe overlaps. So what Map 2 doesfor usis get
8 say Land A that was irrigated in the early 1900s, but 8 rid of al the overlapsjust so that they could -- so
9 theninthe mid-1900s those sharesgot movedto Land B, | 9 that the total acreage can be counted.
10 | wouldn't count the acresfrom Land A and Land B. | 10 But Map 3 shows that they're the fragments
11 would just count the -- you know, theacresonLand B. |11 that had to be removed. So after the fragment wipes
12 Q. Okay. Good. So the 61,000, those are 12 that did not appear to -- you know, weren't
13 acresthat had been irrigated and had appurtenant 13 appropriately put in the Aberdeen-Springfield Canal
14 sharesasof 19877 14 Company service area, after those were taken out, then
15 A. Correct, based on the .shp file that was 15 Yyou ended up with 32,255 acres.
16 provided to usby Steve Howser. 16 Q. Okay. Sol want to understand the
17 Q. Okay. Good. If you'd turn to page 2 of 17 different types of fragments that were excluded. You
18 that memo. The top paragraph completes your 18 do havethisMap 3 example, and | understood that.
19 explanation of how you calculated the total number of 19 A. Yeah. Sothere's-- | started out with 686
20 groundwater acres within the Aberdeen-Springfield 20 polygonswhen | did theintersection. And | eliminated
21 servicearea. Thefigureyou arrived atis 21 66 polygons, leaving 620. So the -- so therewas a
22 32,255 acres. 22 little bit of adrop in acreage. The difference -- the
23 Do | understand correctly that that figure 23 total drop in acreage isthe difference between 32,276,
24 does not include acres irrigated under canal company 24 whichison Map 2, and 32,255. So 21 acres. Theresa
25 groundwater rights? 25 21-acre difference between before and after those
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1 A. Correct, because the canal company 1 polygons -- those little fragment sub water right
2 groundwater rights don't -- don't have any kind of acre 2 polygons were removed.
3 limitation on them, other than the 61,772.6. So 3 Q. Okay. Sothose made up 21 acres, something
4 there'sasensein which al the acres, al of the 4 likethat?
5 61,000, are covered by groundwater. 5 A. Right.
6 Q. Sothe place of use of the canal company's 6 Q. And then going from the 45,000 to the
7 groundwater rights would mirror the place of use of its 7 32,000, that's where you eliminated stacked groundwater
8 surface water rights? 8 rights?
9 A. Right. 9 A. Yeah. | meanif youlook at the -- if you
10 Q. Okay. Turning further back in that memo, | 10 look at Map 4 with the -- with the 45,000 acres, if
11 just want to make sure | understand the mapsand some |11 you -- visually that map isidentical -- well, |
12 of the attachments. Thefirst map that | cometois 12 shouldn't say "identical," becauseit -- it's --
13 labeled "IGWA Question No. 3, Map 1." 13 there's no more acres covered by Map 5 than thereis --
14 And am | understanding correctly that the 14 or Map 4 than by Map 5. It'sjust that when you add
15 areas highlighted in green on that map make up the 15 dl those polygons, because some of those polygons are
16 32,255 groundwater acres within the service area? 16 stacked on top of each other, they get counted twice on
17 MR. HARRIS: Which map are you referring to, TJ? |17 the same acres.
18 MR. BUDGE: The map labeled "IGWA Question 3, |18 Q. Okay. And sothen my last question is,
19 Mapl” 19 what are the clipped acres?
20 THE WITNESS: So Question 3, Map 1, you're 20 A. Sothe clipped acres on the spreadsheet or
21 wanting to know if -- if those acres shown arethesame |21 the clipped acres the way that Wilma usesit in her
22 acresas-- asMap 5? 22 email?
23 Q. (BY MR.BUDGE): Yes. 23 Q. Wéll, | assume they were the same, but why
24 A. Itisnot. They are not the same. Okay. 24 don't you explain each.
25 SoMap lis--istheintersection of -- hold on just a 25 A. So shetaksabout clipping, and | don't
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1 generally use that -- the word the way that she does. 1 asapractica matter there's surface water going
2 But, you know, she'sa GIS person, and I've heard other 2 outside the digital boundary because they're al in the
3 GISpeopleuseit that way, but what they're doing is 3 sameirrigation system, but maybe we clipped some of
4 it'slike they're trimming out everything that 4 those out.
5 doesn't -- that doesn't overlap, you know. 5 A. There's surface water, you said, going
6 S0 -- but they're clipping it to a-- it's 6 outside of the digital boundary?
7 like they're taking a cookie cutter and they're putting 7 Q. So--
8 it over abig batch of dough. They're clipping it to 8 A. Sothat could be. If that's the case, then
9 thecookie cutter. Sowhat you have inside of the 9 Aberdeen-Springfield Canal Company needs to change
10 cookie cutter has been clipped by that thing. 10 their digital boundary.
11 So does that make sense? 11 Q. Right. You don't have a sense of whether
12 Q. Soarethey clipping acres that fall 12 that's common or uncommon, based on the work you did
13 outside the digital boundary? 13 for this?
14 A. Inone of the things -- one of the things 14 A. No, that wasn't even something | was
15 that was done -- and that was something that | did -- 15 looking for.
16 wasto clip -- first, in order to answer Question 16 Q. Okay. Okay. Let'skeep going through
17 No. 3, "Total acres authorized for irrigation under 17 this. Let'sflip to the information or the e-mail by
18 groundwater rights within the Aberdeen-Springfield 18 Ms. Robertson that's included in your memo.
19 Cana Company service area" Soin order to answer 19 A. Oh, okay. Uh-huh.
20 that question, | had to use the digital boundary. 20 Q. Andthere'stwo tables. Theresatableon
21 But in order to answer the question 21 page 1 of her eemail and atable on page 2 of her
22 regarding stacked rights, | couldn't use the digital 22 email.
23 boundary. | had to use the specific surface-water 23 Did | understand correctly that the figures
24 irrigated acresthat had been identified by 24 inthese tables come from the spreadsheets that we
25 Aberdeen-Springfield that the -- you know, that ended 25 reviewed earlier?
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1 up being the -- you know, the number of acresthat was 1 A. No. No. Those -- those figures came
2 decreed. 2 from -- well, some of them -- some of the figures did,
3 Q. So when you applied the digital boundary to 3 like asfar asthe number of rights, but the figures as
4 clip out everything that's outside of it, do you recall 4 far asthe acreage is concerned was based on the .shp
5 how many groundwater-irrigated acres were clipped 5 files, which, you know, you could a so figure out the
6 because they fell outside that boundary? 6 number of water rights through the .shp filestoo. |
7 A. No. 7 mean either way there's arelationship between the two.
8 Q. Doyou recall whether it was, you know, 8 Q. Okay. Sothetota acrescame from your
9 relatively few or were there -- 9 GlSanaysis?
10 A. There were some that were just -- you know, 10 A. No. From Wilmas. So -- so shetook -- |
11 likeinthe case of theillustration that | have for 11 gave her the codes that | wanted her to search for, the
12 thefragment, there were some that were just barely in 12 condition codes, and | gave her the -- alist of water
13 the boundary, | mean, and in this case shouldn't have 13 rights. And | gave her a.shp file of stacked acres.
14 beenin the boundary to begin with. But there were 14 Q. Okay.
15 somethat are just barely easing over into the 15 A. And shetook all of that information and
16 boundary. There are othersthat are fully in the 16 generated thistable.
17 boundary. And othersthat are, you know, partway in 17 Q. Okay. That's helpful. Okay. And then the
18 and partway out, half and half, you know, something 18 next table, | was confused by this.
19 likethat. So there's quite an assortment. 19 A. Yeah
20 Q. Yeah. Sowhat I'm trying to understand -- 20 Q. Shehasthisoverlap analysis.
21 and maybe we don't know the answer, but I'mtryingto |21 A. Right.
22 understand, how many groundwater rights along the 22 Q. Andyou're going to haveto explain this
23 boundary, along the digital boundary that overlap the 23 for me. What confused me is the second category where
24 boundary in some form, how many of those stacked water |24 it says " Supplemental and no condition 193.2 acres."
25 rightsthat are along the digital boundary overlap, and 25 A. Yeah. Okay. Sowhat shedid -- and if you
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1 look onthe Map 1, shetook any of the water rights 1 example, in water rights side, we -- we have a
2 that had a supplemental condition on them, and she 2 condition that puts volume, cfs, and acres all in one
3 melted al of those together into one polygon. And 3 condition.
4 then shetook all the water rights that had no -- 4 But the adjudication didn't want that.
5 neither an explanatory, nor a supplemental, and she 5 They wanted the quantity conditionsto bein the
6 melted all those together into one polygon. And then 6 quantity section, and they wanted the acres condition
7 shetook, you know, al the ones that just had an 7 tobeinthe place of use section. So we had to redo
8 explanatory condition on there, put those together. 8 theway that we do our conditions normally in the water
9 So the thing is there are some water 9 rightsside, and we had to split that out. So --
10 rights-- or some pieces of land that have a water 10 Q. We went through thiswith Carter Fritschle,
11 right on it that has a supplemental condition on it and 11 so | remember thisdiscussion on Friday. And |
12 aso has another groundwater right that has no 12 guess-- so for today's purposes, in your mind there
13 condition onit. So when she's talking about the 13 wasn't abig distinction between condition versus
14 overlaps, she's not talking about overlaps in the same 14 explanatory.
15 sensethat we're talking about groundwater/surface 15 A. Wadll, there's an explanatory condition, and
16 water overlap. We'retalking about condition overlap. 16 there'saquantity condition, and there'sa-- you
17 Q. That'sredly helpful. Thank you. Okay. 17 know, so explanatory isjust one of the types of
18 Let me shift gears. 18 conditions. It'sjust -- it's additional information
19 There were some questions about in the 19 that'simportant to include on the recommendation.
20 adjudication when you included a certain piece of 20 Q. Okay. And did you say that in permitting
21 information as a condition versus explanatory remark. 21 andlicensing they all appear --
22 And | just want to make sure | understood. My 22 A. Right.
23 understanding of your answer was that if it was 23 Q. -- ontheface of the water right?
24 something that was needed for daily administration by 24 A. Yep. We have them organized logically, you
25 the watermaster, then it would typically be putin asa 25 know, in aflow, but they're not necessarily
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1 condition, but if it was some other important piece of 1 categorized in terms of importance. | guess, you know,
2 information that wasn't absolutely necessary for daily 2 wetend to put the -- the conditions that are very --
3 administration, then it was more often an explanatory 3 likewe go from smaller amountsto larger amounts.
4  remark. 4 So if there'sa-- the first condition will
5 A. Wedidn't really make much distinction 5 bethiswater right is good for 10 acres, and then the
6 between conditions and remarks. | mean they're al 6 next will be these water rights together are good for
7 conditions. And so we would just go through and we 7 20 acres, you know. So there's -- wetry to makeit a
8 would look at our conditions that are out there. You 8 logical pattern, but it doesn't always work out that
9 got, you know, hundreds of these things. And you 9 way. Sometimesthey're just thrown out there on the --
10 just -- knowing what you know asyou've reviewed this |10 on the approval.
11 water right you know, you know, how thiswater rightis |11 Q. Okay. Okay. That'shelpful. Sol got one
12 supposed to be administered, you know -- you know, 12 last question or set of questions, and it deals with
13 you've gathered some information from the file. You 13 the difference between the 451 water rights and the 418
14 just go through thelist of conditions and you pick the 14 water rights. And | think I understand it, but |
15 onesthat are appropriate for that recommendation. 15 wanted to just have you explain one more time the
16 Whether or not it's -- you know, we're -- 16 difference between those two figures.
17 whether or not it was an explanatory or a 17 A. Okay. Sothe 451 water rights was where |
18 nonexplanatory condition was just something that 18 landed by just using the digital boundary to cut out
19 someone else had made that determination about which -- |19 the -- you know, to cut the groundwater acres that were
20 which recommendation -- | mean which conditionswill be |20 within Aberdeen-Springfield service area.
21 explanatory and which will be general and which would |21 Q. Got that.
22 bepriority date, and which oneswould go under -- and |22 A. Okay. | used adifferent .shpfileto
23 it al had to do with where it was going to appear in 23 cut -- to come out -- to come up with the 418. It was
24  the Director's report, because the Court was specific 24 the-- it wasthe acresthat were identified that -- it
25 about, you know, what -- you know, initially, like, for 25 wastheirrigated acre .shp file, which isasmaller
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1 .shpfile, that'sillustrated on Question 4, Map 1. So 1 keep moving forward, unless you guys want to take a
2 if you take -- which wasthe .shp file for irrigated 2 lunch break.
3 acresthat were provided to us. 3 MR. FLETCHER: If the witnessis okay. I'd just
4 S0 you can see that there's some white 4 as soon complete his depo, unless you're going to take
5 gpacein there that's not where there's no -- that 5 alongtime.
6 wasn't counted by Aberdeen-Springfield as being 6 MR. HARRIS: I'll only take two hours. 1'm just
7 irrigated acreage. But, you know, the biggest part of 7 kidding. Maybe 10 minutes, 15 minutes.
8 theland within the boundary was counted. | mean we 8 Y ou doing okay if we just continue?
9 haveatotal of 80,000, and of that 60,000 was counted. 9 THE WITNESS: Yeah. | am getting kind of
10 So it's an intersection -- so what we're 10 hungry, but...
11 doing iswe'retaking all of the groundwater rights and 11
12 we're-- instead of cutting with the digital boundary, 12 EXAMINATION
13 we're cutting with the irrigated acre .shp, the 60 -- 13 BY MR.HARRIS:
14 we're cutting -- instead of cutting with the 14 Q. Michael, we've worked together alot. You
15 80,000-acre .shp, we're cutting with the 62,000-acre 15 know me. Rob Harris. I'm the attorney for the
16 .shp. 16 applicantsin this matter, Kip and Brandi Hunter. I'm
17 Q. Sothere's451 total groundwater rightsin 17 goingto jump around alittle bit just because | have a
18 the service area, and of that number 418 are stacked 18 couple follow-up questions. And we'll start here while
19 with cana water? 19 it'sopened up.
20 A. Wéll, that's not totally accurate. So 20 Y our exhibit binder is opened up to
21 there's 451 water rights that we retained. Remember, 21 Exhibit 13, which isthe water right report for Water
22 there were more water rights than that that we said, 22 Right No. 35-2824. And I'm nitpicking alittle bit
23 nah, those are just little dlivers, and we got rid of 23 with the language, but a couple times the testimony has
24 @l those, you know. 24 been that there's areference to canal company shares.
25 Q. Yeah. 25 Could you read the actual EO2 condition.
Page 95 Page 97
1 A. But yeah, this started out as 451 within 1 A. "Useof thisright is combined with water
2 theservice areathat we said yeah, these are squarely 2 from Aberdeen-Springfield Canal Company."
3 withinthe servicearea. And not necessarily totally 3 Q. Sothat statement doesn't actually use the
4 within the service area, but significantly within the 4 word "shares"; correct?
5 service areaand were appropriately within the service 5 A. True
6 area 6 Q. And does Aberdeen-Springfield Canal Company
7 And then we have the -- so that 450 -- once 7 have surface water and groundwater rights?
8 wenailed it down to the 451, we took those 451 water 8 A. Yes
9 rightsand we cut using the irrigated acres .shp file 9 Q. Okay. So water from either of those
10 to come up with the -- with the -- with the 418. 10 sources could be combined with 35-28247?
11 Q. So my understanding, the 418, they're 11 A. Correct.
12 stacked? 12 Q. There's no designation of the number of
13 A. Yeah 13 shares that would have been appurtenant to 35-2824
14 Q. But there's, whatever that is, 33 that are 14 property in the water right report?
15 water rightsthat aren't stacked? 15 A. Inthewater right report, no.
16 A. Right. Sowhat that meansisthere was 16 Q. Isthere adatabase where the Department
17 some groundwater acres that was not stacked. That's 17 actualy tracked the number of shares appurtenant to
18 right. There was some groundwater acres out therethat |18 each parcel in the Snake River Basin Adjudication?
19 werejust groundwater rights or there's the possibility 19 A. That would be something for the individual
20 that they have surface water from another company. 20 cana companiesto keep up with.
21 Q. Yeah. 21 Q. The Department doesn't track that?
22 A. Yeah. That'sit, yeah. 22 A. No.
23 MR. BUDGE: Perfect. Thank you. | don't have 23 Q. Okay.
24 any further questions. 24 A. Not that I'm aware of.
25 MR. HARRIS: | have some questions. I'mgoodto |25 Q. Mr. Fletcher asked you some questions about
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1 whether when you receive atransfer application do you 1 A. No, | can't remember the details of it.
2 look at the actual usage of water. And | just want to 2 Q. Okay.
3 kind of ask some more detailed questions. 3 A. Becauselikel say, that was whenever
4 When we're looking at actual usage of 4 the-- whenever the thing wasfiled, | remember looking
5 water, does the Department look at the surface water 5 atitat that time, at thetime that it wasfiled, but
6 deliveriesto the actual place of use of say the Hunter 6 | don't remember all theinsand outs of it.
7 water right? 7 Q. WEéll, getting back to the question I'm
8 A. Most of our analysis regarding the actual 8 asking, though: Soyou're saying thisisan unusual
9 use of water hasto do with whether or not there's 9 situation, but that to the best of your knowledge the
10 forfeiture concerns. So we'relooking at the land to 10 Department doesn't look at actual canal company
11 see whether or not that has occurred. And, you know, 11 internal delivery records to determine whether
12 wedon't -- you know, if it looks like the land has 12 Aberdeen-Springfield Canal Company water was readily
13 beenirrigated, whether it's from surface water or 13 available to the Hunter property?
14 groundwater, we don't -- there's no red flags that pop 14 A. | wouldn't say we're looking at
15 up to say that there's aforfeiture issue. 15 availability so much asthey were -- we may contact
16 So no, we wouldn't, you know, make that 16 Steve Howser and say "Hey, are there canal company
17 determination asto whether or not it was irrigated 17 shares associated with this land?"'
18 with surface water versus groundwater. Wewerejust -- |18 Q. Okay. And that would be --
19 just hasit been irrigated. 19 A. Not actually usage.
20 Q. And that would be looking at aerial 20 Q. Okay.
21 photography; correct? 21 A. But yeah, that would -- that might be the
22 A. Right. 22 extent of it. But, you know, | don't know that the
23 Q. Somy questionis-- maybel'll ask it a 23 Department has always been consistent in the way that
24 different way: The Water District tracks the diversion 24 they have handled this kind of situation, because
25 amountsthat are diverted into the Aberdeen-Springfield |25 obviously as time has moved on and water has -- things
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1 Cana Company system at the Snake River; correct? 1 havekind of tightened up alittle bit, you know,
2 A. Right. 2 theres-- there's -- there's alot more attention
3 Q. Okay. Doesthe Department track the actual 3 being paid to, you know, additional, you know,
4 delivery of water to each shareholder within the canal 4 consumptive use as aresult of atransfer.
5 company? 5 Q. | understand that. But I'm just asking a
6 A. No. 6 simple question, whether you inquire asto deliveries,
7 Q. Okay. It would be the canal company that 7 individual usersin --
8 maintainsthose records; right? 8 A. | don't recall personally having to contact
9 A. Right. 9 acanal company to find out whether or not there were
10 Q. Okay. Sodo you check with like Steve 10 shares, because, you know, in -- | -- therewas a
11  Howser to say "There's atransfer, there'sa Hunter 11 period of time when | was processing transfers prior to
12 water right that's proposed to be transferred, can you 12 becoming asupervisor. But now asa supervisor, |
13 provide uswater delivery records'? Do you guys do 13 redly don't do awhole lot of transfers myself. | do
14 that? 14 sometransfers.
15 A. Thisisa-- thisis-- well, let mejust 15 Q. What about the actual usage of groundwater?
16 say that thisisan unusual situation. There's not -- 16 Inaconversion like this where we're converting a
17 it doesn't come across-- | mean in the time that I've 17 supplemental right to a primary right, Memo 24 talks
18 processed transfers, there's not very many transfers 18 about allowing that to be done if you look at five
19 that comein and say hey, we want -- this proposal 19 yearsof historic pumping data or more. What
20 that'slike the Hunter transfer, thisiswhat -- we 20 information does the Department have on historic
21 want to propose taking this water outside of the 21 pumping data?
22 servicearea. That -- it's not very common. 22 A. Sothiswater right iswithin Water
23 Q. Doyou know for certain that this transfer 23 Digtrict 120, and so Water District 120 would keep
24 will moveit to lands located outside the 24 recordsfor the -- either based on power-consumption
25 Aberdeen-Springfield Canal Company system? 25 coefficient or flow meters or some other measuring
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1 deviceto determine what the volume of water has been 1 forirrigation one.
2 pumped -- 2 A. Okay. Sothere was an agreement that was
3 Q. Andisthat -- 3 entered into between the Department and
4 A. --you know, out of that well. 4 Aberdeen-Springfield related to water that had been
5 Q. Andisthat data housed in the W-M-1-S 5 recharged through the leaky system. And there -- there
6 system, or the WMIS system, within the Department? 6 was some quantity that was -- was settled upon between
7 A. Yes. 7 the Department and Aberdeen-Springfield as to what
8 Q. Andisthat generally viewed asareliable 8 would qualify asarechargefor irrigation. | don't --
9 placetolook for historical pumping datain transfer 9 | don't know where that data came from.
10 applications? 10 Q. Andweren't there also individual
11 A. It depends. 11 objectionsfiled to groundwater rights asserting that
12 Q. Okay. 12 those rights were not pumping groundwater but they were
13 A. Sosomedatais entered by groundwater 13 actualy pumping recovered water from the
14 districtsthat aren't -- don't do asgood ajob as 14 Aberdeen-Springfield Canal Company system?
15 other groundwater districts, for example. And someof |15 A. Yes, therewas.
16 that datais-- you know, it depends on the source of 16 Q. And so if that were successful, then the
17 thedata, realy. And it aso has something to do with 17 water pumped from those wells would be recovered
18 the complexity of theirrigation system. 18 Aberdeen-Springfield Canal Company water; isthat a
19 Q. Uh-huh. 19 fair characterization of that?
20 A. Sosomedataisgoing to be morereliable 20 A. If it were successful.
21 than others. And of course as now, aswe're veering 21 Q. Right. Anditwasn't?
22 now more over into flow meters, magnetic meters having |22 A. Right.
23 tobeinstalled on al of these diversions, | would 23 Q. But conceptually they would essentially be
24 imagine that our data would become more available-- or |24 pumping canal water?
25 morereliable over time. 25 A. | don't know.
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1 Q. Inyour testimony about your work in the 1 Q. Didyou review the objections that were
2 SRBA, it sounds like you became very familiar withthe | 2 filed in those recovered --
3 Aberdeen-Springfield Canal Company water rights. 3 A. No.
4 Isit fair to say that you became familiar 4 Q. Okay. Soyou weren't involved in that
5 with their delivery system? 5 detal?
6 A. I'd say not so much. 6 A. | wasn'tinvolved in that case beyond
7 Q. Doyouknow if it'saleaky system? Does 7 making the recommendation.
8 ithavealot of conveyance loss? 8 Q. Isee. That'sfair. Okay.
9 A. Yes, it does. 9 A. Ornot that | remember. It has been -- it
10 Q. Do you know approximately how much? 10 wasalong time ago, s0...
11 A. No, I couldn't -- | couldn't tell you off 11 Q. I'mgoing to have you refer to this partial
12 thetop of my head, no. 12 decree. It'sExhibit 12. Actuadly, it's 26. |
13 Q. Do you know how long their main canal is? 13 apologize. I'll have you refer to the partial decree
14 A. | don't. 14 for Water Right No. 1-23B.
15 Q. Okay. What was the basis for the recovered 15 Do you see that in front of you?
16 water subcases? Could you just generally describewhat |16 A. Yeah
17 wasthat dispute over. 17 Q. Canyou identify the Hunter water right
18 A. You mean the Aberdeen-Springfield rights 18 place of usefrom any of the language on that decree?
19 themselves? 19 A. No.
20 Q. Uh-huh. 20 Q. Okay. Sowhat isidentified, asfar asthe
21 A. Therechargefor irrigation? 21 placeof use? Isitjust the digital boundary and the
22 Q. Correct. 22 acreage?
23 A. Okay. Okay. Because that's alittle bit 23 A. Yes
24 different than the recovered water cases. 24 Q. Asfar asthe acreageis concerned, does
25 Q. That'sfair. I'm referring to the recharge 25 the Department require Aberdeen-Springfield to keep an
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1 updated .shp file of the 61,722.6 acres? 1 Do | remember that correctly?

2 A. No. 2 A. It soundsright.

3 MR. HARRIS:; Okay. That'sall the follow-up 3 Q. And of that amount there was a column that

4 questions| have. Thank you. 4 showed how many of those were covered with surface

5 MR. FLETCHER: Emmi, do you have any questions? | 5 water.

6 MS. BLADES: | don't have any follow-up 6 And it was around 92 or something like

7 questions, no. 7 that; isthat right?

8 I kind of want to know about the .shp files 8 A. That sounds right.

9 and how we're going to get those to you guys, but we 9 Q. And so the difference between those numbers
10 cando that off the record. 10 arerepresented by the .shp files on this map labeled
11 MR. FLETCHER: Do you have anything else? 11 Exhibit 50; is that right?

12 MR. BUDGE: Only that after the break, after 12 A. Wadll, I'm not -- when you say "the

13 lunch, Michael, you're going to produce amap showing |13 difference,” I'm not really showing the differences.

14 the place of use of 35-2824 overlaid by the 14 I'mjust showing the -- the actual place of use for the

15 Aberdeen-Springfield Canal Company place of use. And |15 full 121 acres of the water right, and then that

16 if there'sadditional questions, we'll have an 16 overlaying the -- the .shp that was used to count

17 opportunity at that time to ask about that particular 17 acres.

18 map. 18 Q. Would you mind pulling up that spreadsheet.

19 THE WITNESS: Okay. 19 | believeit'sthe one we identified as Exhibit 49. |

20 MR. BUDGE: Nothing further at thistime. 20 havein my notesthat it's called "Water rights

21 MR. FLETCHER: So well just go off the record 21 summarized by condition."

22 for lunch. 22 Thank you. So for the record, Mr. Holliday

23 (Lunch recess.) 23 haspulled up Exhibit 49. He'sclicked on the tab

24 (Exhibit 50 marked.) 24 "EO02," and he'staken usto row 188, which lists

25 MR. BUDGE: Back on the record. 25 information for Water Right 35-2824. And in column K
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1 FURTHER EXAMINATION 1 it shows121.

2 BY MR. BUDGE: 2 Mr. Holliday, that's the total number of

3 Q. Michael, welcome back. We are back after 3 acres authorized for irrigation under this water right;

4 our lunch break. And before we came on the record, 4 correct?

5 Michael, you provided us a copy of amap you prepared | 5 A. Correct.

6 during the lunch break. We premarked that as 6 Q. And those would be the acres marked in

7 Deposition Exhibit 50. 7 yellow on Exhibit 50?

8 Will you please explain for the record how 8 A. Correct.

9 you prepared that map and what it reflects. 9 Q. Incolumn M of Exhibit 49 it shows 92.43?
10 A. Sol took the acres that were -- the acre 10 A. Correct.

11 .shp that was used to count the total number of acres 11 Q. That'san acre figure?

12 within the Aberdeen-Springfield Canal Company digital |12 A. That'sright.

13 boundary. Andit's overlaid by the place of use for 13 Q. Andjust for the record, explain where

14 Water Right No. 35-2824. 14  those acres are shown on Exhibit 50.

15 Q. So the Aberdeen-Springfield Canal Company 15 A. Sothat would be -- that would be shown

16 acresare shown in peach color; isthat correct? 16 everywhere where the yellow .shp file for Right 35-2824
17 A. That'sright. 17 does not overlay the SRBA ASCC acre count .shp.
18 Q. And those were the acresirrigated by 18 Q. Sothere's about 28 acres covered by yellow
19 surface water with appurtenant sharesin 19877 19 hashmarks on Exhibit 50 that are not covered by the
20 A. That'sright. 20 SRBA acre count .shp?

21 Q. And before the break on one of the 21 A. That'sright, asfar as| cantell.

22 spreadsheets-- | don't recall which one. | believe it 22 MR. BUDGE: | don't think | have any further
23 was Exhibit 49. On one of the spreadsheetstherewere |23  questions regarding this exhibit.

24 two columns, one showing total acres authorized for 24 MR. FLETCHER: | just want to clarify.

25 irrigation under Water Right 35-2824 at 121 acres. 25 [l
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1 FURTHER EXAMINATION 1 thismatter is either settled or goes through the
2 BY MR.FLETCHER: 2 hearing process?
3 Q. Within the greater yellow boundary that's 3 A. Right.
4 drawn on Exhibit 50, which | think isthe total place 4 MR. FLETCHER: Okay. Thank you. | don't have
5 of usefor the groundwater right, there's yellow 5 any other questions.
6 circles-- or | shouldn't say circles, but yellow 6
7 shapes. 7 FURTHER EXAMINATION
8 A. Voids, right. 8 BY MR. THOMPSON:
9 Q. When something is enclosed with aline 9 Q. Just one question, Michael: What's the
10 insidethe greater boundary, what does that mean? 10 date of the aerial photo on this Exhibit 50? Do you
11 A. Sothe--the-- theareawherethereisa 11 know?
12 lineisthe areathat is part of the place of use shape 12 A. It's | believe, 1987.
13 for the water right. If thereisno line, that means 13 MS. BLADES: Has everybody completed their
14 that that areais not covered by the water right. 14 follow-up questions?
15 Q. So it would not be covered by any water 15 MR. HARRIS: Travis, isthat al the questions
16 right? 16 you have?
17 A. It would not be covered by Water Right 17 MR. THOMPSON: Yes. Sorry.
18 No. 35-2824. 18 MR. HARRIS: Just one.
19 Q. Andif it doesn't have the peach color on 19
20 it, it wouldn't be covered by Aberdeen-Springfield 20 FURTHER EXAMINATION
21 either? 21 BY MR.HARRIS:
22 A. Atleast not by the -- the -- the 22 Q. When we say that 35-2824 is depicted in
23 Aberdeen-Springfield shares as portrayed by Steve 23 yellow, the projection style you've picked iswhat's
24 Howser for 1987. 24 called yellow single hatch, correct, where there's
25 Q. Okay. And did you discover the name of the 25 diagonal linesthat go through the interior of the
Page 111 Page 113
1 employee who's handling the transfer application? 1 shape?
2 A. Yes 2 A. Yeah, I'm not sure what it's called, but
3 Q. And what isthat employee's name? 3 that'sexactly right. It'stheinterior of the shape
4 A. Cooper Fritz. 4 hasthe hatch marks.
5 Q. And did you investigate whether Cooper 5 Q. Andsojust to follow up with
6 Fritz prepared a memorandum similar to Exhibit 40 6 Mr. Fletcher's question where there's a solid yellow
7 pertaining to these transfer -- 7 line, if there's no diagonal line through it, that area
8 A. |did. 8 isnot included within the .shp file?
9 Q. Okay. 9 A. That'sright.
10 A. And hedid not prepare an evaluation memo. 10 MR. HARRIS: | have no further questions.
11 Q. Aspart of the normal procedures of the 11 MS. BLADES: | do have a couple of follow-up
12 Department, will that memo be prepared at some pointin |12 questions, if you'reall done. And then, of course,
13 time during this process? 13 you could do follow-up after meif you'd like.
14 A. If --if dl of theissues are resolved and 14 But is now agood time?
15 we're ableto move forward to the approval stage, then 15 MR. HARRIS: Y ep.
16 that memo would be prepared. 16 MS. BLADES: All right.
17 Q. Isee 17
18 A. Sothey are -- when applications comeiin, 18 EXAMINATION
19 we enter them into the system and prepare them for 19 BY MS. BLADES:
20 advertising. Sometimes we do the memo on the spot. 20 Q. Mr. Holliday, could you look, please, at
21 Other timeswe wait and see. And in this case we 21 Exhibit 36. Thisisyour natice of taking deposition
22 waited. It was protested. There was no need to invest 22 that wasintroduced as an exhibit today.
23 employee resources in writing memos for something that |23 A. Okay.
24 may come to nothing, so... 24 Q. Let meknow when you're there.
25 Q. Okay. Soitwould not be prepared until 25 Areyou there?
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1 A. | gotit. 1 Q. Sol would just clarify again, was
2 Q. Okay. So asit states here, were you the 2 Mr. Peppersack the person identified by the Department
3 Department staff member identified to address the five 3 to speak in response to these questions?
4 bulleted items there in your deposition, in the notice 4 A. Hewas.
5 on Exhibit 36? 5 MS. BLADES: Okay. Thank you. Those areall
6 A. Yes 6 thefollow-up | had.
7 Q. And today you've been asked some additional 7 MR. BUDGE: Nothing further for me.
8 questions outside of these five bulleted items; is that 8 MR. FLETCHER: Nothing further.
9 correct? 9 MR. HARRIS: Same for me.
10 A. That's correct. 10 MR. FLETCHER: You're done. Thank you.
11 Q. I'dlikeyou to now turn to Exhibit 16, 11 (Deposition concluded at 1:56 p.m.)
12 whichisthe notice of taking deposition of Carter 12 (Signature requested.)
13 Fritschle. And some of the questions you were asked 13 -000-
14 today dealt with the difference between an explanatory |14
15 remark and a condition on awater right and the 15
16 Department's policy for inserting explanatory remarks 16
17 and the history regarding that; is that correct? 17
18 A. That'sright. 18
19 Q. Andwas Mr. Fritschle the person identified 19
20 at the Department to speak for the Department in 20
21 response to these questions? 21
22 A. Yes hewas. 22
23 Q. Thank you. 23
24 And asimilar line, but | don't know that 24
25 we have the Natice of Deposition of Jeff Peppersack in |25
Page 115 Page 117
1 therecord as an exhibit anywhere. ! CERTI FI CATE OF M CHAEL HOLLI DAY
2 Do you al recall that being introduced as 2 _ _
3 an exhibit? 3 I, M CHAEL HOLLI DAY, being first duly sworn,
4 MR. FLETCHER: | don't believeit was. We 4 depose and say:
5 did-- 5 That | amthe witness naned in the foregoing
6 MS. BLADES: Well, obviously not there. 6 deposition; that | have read said deposition and know
7 MR. FLETCHER: We did -- 7 the contents thereof; that the questions contained
8 MS. BLADES: What's that? 8 therein were propounded to me; and that the answers
9 MR. FLETCHER: We did admit Paul Arrington's 9 contained therein are true and correct, except for any
10 letter, though, and his -- 10 changes that | may have listed on the Errata Sheet
11 MS. BLADES: Do you know which exhibit that was? |11 attached hereto.
12 MR. FLETCHER: Yeah. It was Exhibit -- 12 DATED this __ day of _ = 20
13 MR. BUDGE: 14. 13
14 MR. FLETCHER: -- 14. And Mr. Peppersack was |14 CHANGES ON ERRATA SHEET ~ YES___ NO ___
15 asked to address the first three questions. | believe 15
16 that'swhat it was. 16
17 MS. BLADES: Al right. 17 MCHAEL "HCLLTDAY
18 Q. I don't have Exhibit 14, but | am referring 18 SUBSCRI BED AND SWORN to before ne this
19 to the deposition, I'm assuming that those questions 19 ____day of ___ 20
20 dealt with the Transfer Memorandum No. 24, how the 20
21 Department applies this policy allowing supplemental 21
22 rightsto be changed to primary rights. 22
23 And you've been asked some similar 23
24 questions about that today; correct, Mr. Holliday? 04 ey OF NOTARY™PUBLTC
25 A. Yes. 25 MY COVM SSI ON EXPI RES
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1 ERRATA SHEET FOR M CHAEL HOLLI DAY
2 Page__Line__ Reason for Change
3 Reads
4 ShoutdRead
5 ~Page____Line___Reasom for Change —
6 Reads
7 ShoutdRead
8 ~Page____Line___Reasom for Change —
9 Reads
10 ShoutdRead
11 ~—Page___tine__Reasonm for Change
12 Reads
13 ShoutdRead
14 —Page___tine__Reasonm for Change
15 Reads
16 ShoutdRead
17 —Page___tine_Reasonm for Change
18 Reads
19 ShoutdRead
20 ~Page____Linme__Reasonm for Change
21 Reads
22 ShoutdRead
23
24
25 S| GNATURE:
1 REPORTER S CERTI FI CATE
2 I, JEFF LaMAR, CSR No. 640, Certified Shorthand
3 Reporter, certify:
4 That the foregoi ng proceedi ngs were taken before
5 me at the tinme and place therein set forth, at which
6 time the witness was put under oath by ne.
7 That the testinmony and all objections nmade were
8 recorded stenographically by me and transcribed by me
9 or under ny direction.
10 That the foregoing is a true and correct record
11 of all testinmony given, to the best of ny ability.
12 | further certify that | amnot a relative or

13 enployee of any attorney or party, nor aml financially

14 interested in the action.

15 IN WTNESS WHERECF, | set ny hand and seal this
16 8th day of Septenber, 2017.

17

18

19

20

21 JEFF LaMAR, CSR NO. 640
22 Not ary Public

23 Post O fice Box 2636
24 Boi se, |daho 83701- 2636

25 My conmmission expires Decenber 30, 2017
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