BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

ORDER RE: CAT CREEK ENERGY,

T
IN THE MATTER OF APPLICATION FOR LLC’S PETITION TO REVIEW

PERMIT NOS. 63-34403, 63-34652, 63-34900

AND 63-34897 IN THE NAME OF CAT gggfgc(;lfvl‘é%%’glf OR
CREEK ENERGY LLC
BACKGROUND

On July 14, 2020, the Director of the Idaho Department of Water Resources
(“Department”) issued an Order on Motion for Protective Order. That order denied Cat Creek
Energy, LLC’s (“Cat Creek™) Motion for Protective Order and ordered Cat Creek to post: (1) the
unredacted version of the Second Declaration of James Carkulis along with “Appendix A:
Construction Budget” and “Appendix B: Project Finance Process Narrative”; and (2) the
unredacted version of the Declaration of John L. Faulkner along with “Appendix A: Itemized
accounting of Cat Creek's investment (June 16, 2020)” to its ShareFile site.

On July 23, 2020, Cat Creek filed a Petition to Review Order on Motion for Protective
Order (“Petition to Review Order”). In the interest of moving the proceeding forward, Cat
Creek agreed to publicly disclose its itemized investment accounting and its financing strategy
narrative and posted these documents to its ShareFile site. Petition to Review Order at 2.

However, Cat Creek stated it is “not willing to accept the risk of misappropriation of
“Appendix A: Construction Budget” to the Second Declaration of James Carkulis (Unredacted)
(“Unredacted Construction Budget”). Id. at 2-3. Cat Creek alleged its Unredacted Construction
Budget is a trade secret and sought a protective order prior to any required disclosure by the
Department. Id. at 2-5.

ANALYSIS

First, Cat Creek argued its Unredacted Construction Budget is a trade secret under the
Idaho Trade Secrets Act (“ITSA”). Id. at 3. Cat Creek argued the Unredacted Construction
Budget contains actual projected costs to construct the project, some of which are based on bids
provided by suppliers and subcontractors, and some based on experience and market rates. Id.

As aresult, Cat Creek argued the budget “lays the foundation upon which Cat Creek will
compete for power purchase agreements and financing in [the energy] market” and “Cat Creek’s
ability to generate power at lower rates than the competition depends directly upon the cost to
construct the project.” Id. Therefore, disclosure of such information would provide Cat Creek’s
competitors economic value and advantage in the development of competing bids, thereby
prejudicing Cat Creek’s project. Id.
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Next, Cat Creek argued the ITSA does not require it to prove the Unredacted
Construction Budget actually qualifies as a trade secret. Rather, Cat Creek interprets the ITSA to
only require that it allege the Unredacted Construction Budget is a trade secret for protection
under thereunder. Id. at 3-4.

Finally, Cat Creek argued “[b]ecause line item construction costs are not necessary for
the Department to evaluate the Cat Creek water right applications, Cat Creek requests that the
Department preserve the confidentiality of its itemized construction budget by protecting it from
disclosure” pursuant to a protective order. Id. at 4.

THE DIRECTOR’S CONCLUSION

The Director disagrees with Cat Creek’s interpretation of the ITSA. Nonetheless, the
Director does not need to determine whether the Unredacted Construction Budget is a trade
secret, nor determine the applicability of the ITSA at this time.

Cat Creek, per IDWR’s Water Appropriation Rules, and the Director’s prior orders in this
matter, “shall submit plans and specifications along with estimated construction costs for the
project works.” 1daho Code § 42-203A(5)(d); IDAPA 37.03.08.40.05.£.ii (emphasis added).

The Director concludes Cat Creek’s redacted Construction Budget—“Appendix A:
Partially Redacted Construction Budget” to the Second Declaration of James Carkulis
(Redacted)—which shows construction categories broken out by task with a total cumulative
estimated cost per task or category, is sufficient to show estimated construction costs pursuant to
IDAPA 37.03.08.40.05.£.ii." The redacted line item cost estimates of the unredacted
Construction Budget need not be disclosed.

As a result of this conclusion, it is unnecessary for the Director to determine whether the
unredacted Construction Budget is a trade secret under the Idaho Public Records Act. Likewise,
it is unnecessary for the Director to determine the necessity of a protective order as Cat Creck
has made no other claim(s) for trade secret protection or confidentiality at this time.

! For further information related to the sufficiency of Cat Creek’s financial disclosures see the Director’s Order re:
SBar Ranch, LLC and the District at ParkCenter, LLC’s Renewed Motion for Rule 40.05.b; Order for Applicant to
Submit Complete Rule 40.05 Information, issued contemporaneously with this order.
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ORDER

IT IS HEREBY ORDERED that Cat Creek is not required to disclose its Unredacted
Construction Budget (“Appendix A: Construction Budget” to the Second Declaration of James
Carkulis (Unredacted)) to the parties.

Copies of “Appendix A: Construction Budget” to the Second Declaration of James
Carkulis (Unredacted) maintained by the Director or the Department shall be returned to Cat
Creek.

The redacted Construction Budget (“Appendix A: Partially Redacted Construction
Budget” to the Second Declaration of James Carkulis (Redacted)) is sufficient to show estimated
construction costs pursuant to IDAPA 37.03.08.40.05.f.ii.

This order does not find or conclude whether “Appendix A: Construction Budget” to the
Second Declaration of James Carkulis (Unredacted) is a trade secret under the Idaho Trade

Secrets Act, the Idaho Public Records Act, or otherwise deserves confidential protection.

DATED this Z&. day of October, 2020.

GARY SPACKMIAN
Director
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CERTIFICATE OF SERVICE

+A
I HEREBY CERTIFY that, on this ZO day of October, 2020, the above and
foregoing was emailed and sent to the following by United States Postal Service:

James Carkulis

CAT CREEK ENERGY LLC
398 S 9™ St Suite 240

Boise ID 83701
jte@ccewsrps.net

Wendi Combs

704 Lindenwood Dr
Nampa ID 83638
Missterr52(@yahoo.com

Dana Hofstetter

Richard Goodson

HAWLEY TROXELL ENNIS & HAWLEY
877 Main St. Suite 1000

PO Box 1617

Boise ID 83701 — 1617
dhofstetter@hawlevtroxell.com
rgoodsom@hawleytroxell.com

Albert P Barker

BARKER ROSHOLT & SIMPSON
1010 W. Jefferson St. Suite 102

PO Box 2139

Boise, ID 83701 -2139
apb@idahowaters.com

Allen Thompson

406 N. Thompson Rd

King Hill ID 83633
kimraftertranch@gmail.com

David R Tuthill Jr

Hal Anderson

IDAHO WATER ENGINEERING
2918 N El Rancho P1

Boise ID 83704
dave@idahowaterengineering.com
hal@idahowaterengineering.com

Randall C Budge
RACINE OLSON PLLP
PO Box 1391

Pocatello ID 83204
reb@racinelaw.net

Jim Rice
GWINN RICE RANCH LLC
2851 W. Balata Ct

Meridian ID 83646
Jimricel965@gmail.com

John Simpson

BARKER ROSHOLT & SIMPSON
1010 W. Jefferson St. Suite 102

PO Box 2139

Boise, ID 83701 -2139
iks@idahowaters.com

Charles Honsinger
HONSINGER LAW PLLC
PO Box 517

Boise, ID 83701
honsingerlaw(@gmail.com
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Abigail Germaine

BOISE CITY ATTORNEY
150 N. Capitol Blvd

PO Box 500

Boise ID 83701
agermaine(@cityofboise.org

Marie Callaway Kellner

IDAHO CONSERVATION LEAGUE
PO Box 844

Boise, ID 83701
mkellner@idahoconservation.org

Craig White

IDAHO DEPT. OF FISH AND GAME
Magic Valley Region

324 S 417 E Suite 1

Jerome ID 83338

Craig. white(@fishandgame.idaho.gov

Michael Lawrence

Christopher Meyer

Charles Baser

GIVENS PURSLEY LLP

601 W Bannock St

PO Box 2720

Boise ID 83701-2720
mpl@givenspursley.com
ChrisMeyer(@givenspursley.com

Katie Fite

WILDLANDS DEFENSE
PO Box 125

Boise ID 83701
katie@wildlandsdefense.org

Scott L. Campbell

CAMPBELL LAW, CHARTERED
P.O. Box 170538

Boise, Idaho 83717
scott@slclexh20.com

Fredric Price

US DEPT. OF INTERIOR
Bureau of Land Management
1387 S Vinnell Way

Boise, ID 83709
fwprice@blm.gov

Michele Anderson

Angela Kaufmann

IDAHO DEPT. OF LANDS
3284 W Industrial Loop

Coeur d'Alene ID 83815
mandersen@idl.idaho.gov
angela.kaufmann@ag.idaho.gov

Daniel Steenson

Bryce Farris

Andrew Waldera

SAWTOOTH LAW OFFICES PLLC
1101 W. River Street Suite 110

PO Box 7985

Boise 83707

dan@sawtoothlaw.com
bryce@sawtoothlaw.com
andy@sawtoothlaw.com

E Gail McGarry

US DEPARTMENT OF INTERIOR
BUREAU OF RECLLAMATION
1150 N Curtis Rd Suite 100

Boise ID 83706
emcgarry(@usbro.gov
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Ann Vonde

STATE OF IDAHO

OFFICE OF ATTORNEY GENERAL
PO Box 83720

Boise ID 83720-0010
ann.vonde(@ag.idaho.gov

Tom Bassista
IDAHO DEPT. OF FISH AND GAME
317 W Main St

Boise, ID 83735-0001
thomas.bassista@idfg.idaho.gov

Peter Anderson

TROUT UNLIMITED
910 W Main St Suite 342
Boise, ID 83702
Peter.Anderson@tu.org

Dylan B. Lawrence

VARIN WARDWELL LLC

242 N. 8th Street, Suite 220
P.O.Box 1676

Boise, Idaho 83701-1676
dylanlawrence@varinwardwell.com

William J. Mulder

TREE ROP RANCHES, LP
101 S. Capitol Blvd Ste 1801
Boise, ID 83701
wimulder@treetopranches.com

Casey Pozzanghera
Staff Biologist, Southwest Region

IDAHO DEPARTMENT OF FISH AND

GAME

15950 N Gate Blvd

Nampa, ID 83687
casey.pozzanghera@idfg.idaho.gov

Kimﬁerle English %é

Paralegal
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