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'Kristin Moore'
Application for Transfer 84145 (RMWE)

Kristin,

The protest filed against Application 84145 has been withdrawn. There are no more protests against the apprication, sothe Department can proceed with its review' I have concerns about the viabilitf or,r,i, application and planned to raise
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case Now that the pie-hearing conrerence has

lf the application we-re approved as proposed, the change wourd res_urt in an enrargement of the transferred waterright' whenatransferapplicationproposestochangethenatureof 
useofawaterright,thewaterusermustreducethe beneficial use under one of the existing elementi of the right to create the waler suppry for the new beneficiaruse' Application 84145 proposes to simply add Fish Habitat as an authorized beneficiar use without making anyreduction to the existing beneficial use (lrrigation). The Department asserts that this type of change constitutes anenlargementoftheright' seeTransferMemopage28("Forexampre,hydropowerusecannotbeaddedtoarightuse

for irrigation' even though no additional water would be diverted for hydropower use.,,).

The enlargement concerns with Application 84L459o beyond the simple example from the Transfer Memo. when anapplication proposes to change the nature of use for a water right, the o.p"rtr"nt evaruates the historic consumptiveuse for the right' You provided information showing that the transferred portion of irrigation water right22-76g1,historically consumed 2o'2 acre-feet' once the nature of use is changed, itre reouceo vorume becomes the fu, extent ofthe water right' ln Application 84r45,once the nature of use is chanled to Fish Haoitrt (Aquatic Habitat), the totalannual diversion volume for the right would be 20'2acre-feet. Apprication g4l.4s,however, proposes to continue to usethe transferred portion for irrigation, in some years, and divert up to 35 acre-feet. Diversion of more than 2o.2acre-feetin future years would constitute an enlargement. The conversion from Fish Habitat back to rrrigation, however, presentseven more concerns' Assume that the water right has been used for Fish Habitat io.. , nrro"r of years. rn the year thatthe water user decides to use the water for irrigation (changing the nature of use from Fish Habitat back to rrrigation), toprevent enlargement' the water user should be limited to tte rrir,ori. consumptive ,se unde, the previous beneficiaruse' one could argue that Fish Habitat use is essentially non-consumptive. Therefore, there wourd be no vorume of
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use' rhe conversion rrom Fish Habitat to rrrigation,ln-*nr."u.r year it occurs, wourd

I recognize that RMWE or its attorney may have a different und"erstanding of the prohibition against enrargement. youareentitledtopursueyourunderstandingofenlargementinaformalprocess. 
rfyouwourdlike,rcanissueapreliminary order denying transfer, therJy creating a forum where you can ,rir" yol' enrargement arguments to theDirector or to the District court' otherwise, the application needs to be withdrr*n o,. amended. An amendedapplication should clearly identify what portion of the water right is being chang"J ,o ,,rr, Habitat and what portion wi':il:ll#.f,n;TJ:ljIitXX:" Prease ret me know how vlu wouro rire to iroceed once you have been abre to

James Cefalo
Regional Manager
IDWR Eastern Region
(208) s2s-7161
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The protest filed against Application 841'45has been withdrawn. There are no more protests against the apprication, sothe Department can proceed with its review. I have concerns about the viability of this application and planned to raisethose concerns during the pre-hearing conference for the contested case. Now that the pre-hearing conference hasbeen cancelled, I will raise my concerns through this email.

lf the application were approved as proposed, the change wourd result in an enlargement of the transferred waterright' whenatransferapplicationproposestochangethenatureof useofawaterright,thewaterusermustreduce
the beneficial use under one of the existing elementi of the right to create the water supply for the new beneficialuse' Application 84145 proposes to simply add Fish Habitat as an authorized beneficial use without making anyreduction to the existing beneficial use (lrrigation). The Department asserts that this type of change constitutes anenlargement of the right' see Transfer Memo page 28 ("For example, hydropower use cannot be added to a right usefor irrigation, even though no additional water would be diverted for hydropower use.,,).

The enlargement concerns with Application 84L459o beyond the simple example from the Transfer Memo. when anapplication proposes to change the nature of use for a water right, the Department evaluates the historic consumptiveuse for the right' You provided information showing that the transferred portion of irrigation water right22-76g1_historically consumed 2o'2 acre-feet. once the nature of use is changed, the reduced volume becomes the full extent ofthe water right' ln Application 84!45, once the nature of use is changed to Fish Habitat (Aquatic Habitat), the totalannual diversion volume for the right would be 2o.2acre-feet. Application g41,4s,however, proposes to continue to usethe transferred portion for irrigation, in some years, and divert up to 35 acre-feet. Diversion of more than 20.2 acre-feetin future years would constitute an enlargement. The conversion from Fish Habitat back to lrrigation, however, presentsevenmoreconcerns' AssumethatthewaterrighthasbeenusedforFishHabitatforanumberofyears. 
lntheyearthatthe water user decides to use the water for irrigation (changing the nature of use from Fish Habitat back to trrigation), toprevent enlargement, the water user should be limited to the historic consumptive use under the previous beneficialuse' one could argue that Fish Habitat use is essentially non-consumptive. Therefore, there would be no volume ofwater available for irrigation use. The conversion from Fish Habitat to lrrigation, in whatever year it occurs, wouldconstitute an enlargement.

I recognize that RMWE or its attorney may have a different understanding of the prohibition against enlargement. youareentitledtopursueyourunderstandingofenlargementinaformalprocess. 
rfyouwouldlike,rcanissueapreliminary order denying transfer, thereby creating a forum where you can raise your enlargement arguments to theDirector or to the District court. otherwise, the application needs to be withdrawn or amended. An amendedapplication should clearly identifywhat portion of the water right is being changed to Fish Habitat and what portion willcontinued to be used for lrrigation. Please let me know how yJu would rike to proceed once you have been able toconsult with the end water user.

James Cefalo
Regional Manager
IDWR Eastern Region
(208) s2s-7t6t
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