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Attorneys for Sunset Farm & Ranch LLC

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 837-15 IN THE NAME OF
SUNSET FARM & RANCH LLC

NIOTION FOR SUNTNTARY JUDGN,IENT
AND NIENIORANDUNI IN SUPPORT

Sunset Farm & Ranch LLC ("Sunsei"), by and throu-eh its undersigned cotmsel, hcreby

strbmits this Motion for Summctry Judgment and Memorsndum in Support. This is a dispositive

motion, r.vhich must be filed on or before January 8,202I. Notice of Hearing nnd Schecltiling

Order dated November 2,2020.

This motion and associated memorandum concern the contested case pending before the

Idaho Department of Water Resources ("IDWR" or "Department") on Sunset's transfer

application, as amended("I-83f45"). James Cefalo is the designated hearing officer (the "Hearinq

Officer"). T83745 proposes to (l) add or change points of diversion of some of Sunset's ground

water rights, including the addition of a new point of diversion in the NWSWNW, Section 08,

03N, 27E., for an already-constructed r,vell which is near an existing authorized point of diversion;

(2) to amend the place of use for Sunset's water rights to create a permissible place of use of 612

acres to cover Sunset's land within which 442 acres will be authorized for irrigation; and (3) to
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add a point of diversion to Sunset's surface water rights at an existing pump station at the very

bottom end of the Big Lost River system south of Arco below existing diversions to capture any

available water that may be physically present in the river before water flor,vs unused out to the

desert.

T83745 rvas protested by three individuals: (1) Karon Huggins (through her daughter

Matea Mccray) ("Huggins"); (2)Larry Quist ("Ouist"); and (3) Harvey walker ("walker"). This

motion for summary judgment asks the Hearing Ofticer to summarily rule on the protests filed by

the first two individuals, Huggins and Quist. This will either resolve the issues of protest prior to

hearing, or at a minimum, a partial grant of summary judgment will narror,v the issues for hearing

r,vhich r,vill allolv all parlies and the Depaftment to more efficiently utilize time and resources in

preparin-u fbr ancl participating at the hearing.

While thcrc is no spccitic rule in thc Dcparlmcnt's proccdural mlcs conccrning summflry

judgment. ID,{PA 37.01.01.260 (as a "motion") and 37.01.01.565 (as a "prehearing motion") are

broad enough to authorize filing of summary judgment motions. I

The Hearing Officer "must grant summary judgment if the movant shor,vs that there is no

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law."

Idaho Rule of Civil Procedure 56(a). In considering a summary judgment motion:

The burden of establishing the absence of a genuine issue of material fact rests at
all times with the party moving for summary judgment. [The] Court liberally
construes the record in the light most favorable to the party opposing the motion,

I Concerning motions for summary judgment filed before the Department, the Department has received,
considered, and ruled on them in prior administrative cases. For example, in a contested case involving Application
for Permit No.37-22852 filed by Innovative Mitigation Solutions LLC, a protestant filed a motion for summary
judgment requesting dismissal of the application because the applicant had not provided a lease evidencing authorify
to use a canal for ground water recharge. Applying case law and Ruie 56(c) ofthe Idaho Rules ofCivil Procedure,
the hearing officer granted the motion and rejected 37-22852 without a hearing. Preliminary Order Granting Motion
for Summary Judgment LVith Respect to Applicationfor Permit No. 37-22852, Hearing Officer Mathew Weaver, May
26,2015.
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drawing all reasonable inferences and conclusions in that party's favor. If there is
no genuine issue of material fact, only a question of law remains.

Davison v. Debest Plumbing, Inc., 763 Idaho 571, 574-7 5, 416 P.3d 943,94647 (2018) (citations

and intemal quotation marks omitted). While the nonmoving party is entitled to a presumption in

their favor for all contested facts and every reasonable inference, it "may not rest upon the mere

allegations or denials of that party's pleadings, but the party's response, by affidavits or as

otherwise provided in fRule 56], must set forth specific facts showing that there is a genuine issue

for trial." Path to Health, LLP v. Long,l6l Idaho 50,54,383 P.3d 1220.1224(2016) (footnote.

citation. and quotation marks omitted).

Protests are "pleadings" under IDWR's administrative rules. IDAPA 37.01.01.210. A

protest pleacling shoulcl "lflullv statc thc tacts upon r.vhich thcy arc basccl, inclucling thc

protestant's claim of right to oppose the application; lrleferto the parlicularprovisions of statute.

ntle, order or other controlling lalv upon lvhich they are based; and lsltate any proposed Iimitation

(or the denial) of any right, license, aware or authority sought in the application." Icl. at

37.0 1.0 1 .250.02.a-c. (emphasis added).

The original protest filed by Huggins provides the following basis of protest:

During a river split, the lower end receives rising water that can be used to irrigate.
These senior water right transfers, r,vould result in water not being available to the
existing Jr. priority date water right holders.2

In a statement describing what would resolve her protest, Huggins' protest provides:

The transfer of these water rights priority dates need to be subordinate to the
existing water rights in the lower end that are currently available during a river split
r,vhere the lower end can currently irrigate during rising water.

After T83745 was amended, Huggins submitted a "revised" protest, but did so without

filing a motion to amend the protest under the Department's administrative rules. ,See IDAPA

The protest documents are part of the administrative record in this matter
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37.01.01.260. It is unclear, therefore, whether the revised protest should be recognized.

Nevertheless, Sunset will address the issues described in the revised protest as well. The revised

protest asserts (1) that approval of T83745 will violate the constitLrtional preference provisions

found in Article XV, Section 3, of the Idaho Constitution for domestic water rights; (2)thatrevised

T83745 improperly seeks to divert Sunset's water rights through the Arco Canal "when the lower

end of the river is dry"; (3) that "[e]mptying out the natural water i,vays and river at the lower end

of the river is a otaking"' from domestic r,vater users; and (4) that "emptying a river or natural

stream is 'a taking' of private property rights tiom those individuals who bought "river front

propefty" on a flowin-e river or natural waterway befbre the State Adjudication process was

completecl." On the amenderl protest document. Huggins states that "li]f fbr some reason, IDWR

allor,vs this trtrnsfer, during times that the river is split, it neecls to be pLrt into the river ancl deliverecl

clorvnstream to 'thc ncxt in linc."'

Quist's protest alleges that T837-1-5 "injures my water rights" ancl that he "[c1]uestionfs]

their source and statements in Application." Qr.rist provided additional detail to this protest by

stating that T83745, which proposes to amend the place of use of Sunset's waterrights to cover

land orvned by Sunset (which land also has appurtenant water rights owned by Quist), will

diminish the valr"re of Quist's r,vater rights.

Each of the above bases of protest are addressed belor,v. For the reasons set forth below,

the Hearing Officer should summarily rule on them in favor of Sunset.

I. ARGUMENT

A. The original basis for Huggins' protest is fully addressed with a subordination
provision that has already been stipulated to by Sunset.

As provided above, one of the proposed changes to Sunset's water rights under T83745 is

to add a point of diversion to Sunset's surface water rights for an existing pump station at the very
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bottom end of the Big Lost River system below existing diversions to capture any water that may

be present before it flows unused into the desert. All of Sunset's surface water rights currently

only authorize diversion of water at the Arco Diversion, a diversion upstream on the Big Lost

River from the location of Huggins' points of diversion under her water rights. Sunset's intent to

add another point of diversion at the existing pump station below Huggins is not to exercise

Sunset's rights is a manner where water is called past Huggins'points of diversion under any of

Sunset's r,vater rights that may be senior, rather, it was only to formally allow Sunset to dil'ert

water physically present in the Big Lost Ril'er at the Sunset point of diversion that would othenvise

flor,v into the desert unused.

Ht-tggins' stated concem on this issue is legitimate. Hor,vever, both verbally and in lvriting,

Sunset has already stipulated to the follor,vin-g conclition to aclclress the very concern raisecl by

Huggins not only as to heluvater ri-9hts, but all r,vater rights with authorizecl points of diversion

betr,veen the Arco Diversion ancl the Sunset point of cliversion on the Big Lost River:

The diversion of water under this right fiom the point of diversion located in thc
NWNESW, Sec. 17, 03N, 27E. shall be junior and subordinate to water rights 34-
13725, 34-13727, 34-t3729, 34-7061A, 34-70618, 34-12420, 34-7149, and 34-
7225.3

Where the senior privately agrees to subordinate its lvater rights, it cannot later seek to

assert such rights through a call against other juniors. With this condition included on Sunset's

water rights upon approval of T83745, Sunset cannot call for water past Huggins' headgates, even

if Sunset's water rights are senior to Huggins or any other lower water user on the Big Lost River

upstream of the Sunset point of diversion. Huggins herself stated that a subordination would

resolve this issue of protest. Accordingly, the Hearing Officer can and should rule that with the

3 Sunset believes it has correctly listed all the water rights between the Arco Diversion and the Sunset point of
diversion. To the extent any water rights are missing from this list, Sunset has no objection to adding these rights to
the subordination condition.
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inclusion of the above subordination condition in the approval of T83745, Huggins' injury

concerns are fully resolved.

B. As a matter of law, the approval of T83745 lvill not violate the constitutional
preference provisions found in Article XV, Section 3, of the Idaho Constitution.

Huggins has misapprehended the constitutional preference provisions found in Article XV,

Section 3, of the Idaho Constitution. Huggins argues that even despite senior priority dates present

on irrigation water rights or other types of water rights, domestic water rights possess a "super-

priority" legal status that supersedes all other water rights. This is not a corcct statement of Idaho

law, and more impoftantly, nothing that T83745 proposes implicates the constitutional preference

provisions. A rvater lar,v treatise, rvith citation to relevant legal authority, comectly describes the

constitr-rtional pret-erence provisions of Article XV, Section 3 as follor.r's:

B. The $preference' for domestie use is rmlly n right to condemn.

Like the constitutions of severul westenl states, ldaio's constitution ranks certain beneficial uses in ten:u of
"preferences.i! Idaho's.Constitution ranks domestic uses first, agriculhrral uses second. and manufacturing purposes third.
except that in an "orgnnized mining district" (nn historical rnachrbnismi rnining uses have prelerence or,er all but
domestic uses,t'*o

These preferences mean much less than might appear. They provide neither "super-priority" status in the priority
system nor authority for IDWR to "prefet'' ceriain wflter uses over others in the approvnl or ndministration of rights,
Rather, tl:is coustitutional preference simply cont'ers on the prelerred waler user the right to condemn the rvater rights of a

less preferred user,rr8r Indeed, this is mnde explicit by the last sentence ofsection 3: "But the usage by such subsequent
appropriators shall be subject to such provisions of law regulating the tnking cfprivate property for public ard private use,
ns referred to in section 14 of article I of this Constitution."rrB:

Thus, for instance, n famrer nray condenrn the water rights of u rnanufacturing nperation, but rvould be required to
reinrburse the manufacturer for the fair market value ofthe rvnter right taken, That, ofcourse, ir not likely to pencil out,
Likewise, a rnunicipal prolider {wfiose nrunicipal water needs are deenred "domestic" far this purpose] could, in theory,
condemn any other use. The nuthors are unaware of on instance in Idaho where tlris constitutional condenrnation power
has been exercised.

l-lffi *The righl 10 divert snd appropriale the unappropriated rvaters of any natunl stream ta bene{icial uses, shall ne*er be denied.
excePtthttlheslatemilyrcgulaterndlirnilthcusethereofforpowerpurposes, Priorityofappropriationsshallgivethebetterright4s
behveen those using the water; hut 11.hen lh€ rvrl€rs ofany natural she,rm nrs not sufficient for ihe $€n'ioe ofall those de*iring the use of the
sante, those wing the lvaler for domestic purpascs shall {subjecl to such limitstions as may be prescribed by larv) hare preference over thore
claiming for any other purpose; cnd those using the water for agricultural purposes shall have preference srer lhos€ using the same for
manufacturing purposes. And in any orgnnized nrining distiei those using the wnter for mining purposes or milling purposes connected rvith
mining shall have prefercnce over those using lhe sarne for manufacturing or agricultural purpose.s. Bul the uxge by such subsequent
appropriators shall be subjecl to such provisiom oflaw rcgulating the taking ofprivate property for public and pdv.ate use, as relened to in
section 14 of adicle I of this Constitutioo." ldaho Const. art. XV. $ 3.

tlrt lrlort,pelicrlvlillrirgCo. r Citynft$antpelier, lgtdaho?12, lllP.?41 (l9tl).

llH This lmguage rvar noted, in support of this pmpositiorq in .{rrriccrl Frr/lr firscnori'Orrt'fuI Ara I y. /D}Itfi, 143 ldaho 862,
880-8r. 154 F.3d 4lt, 45t-5? {2007).
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Ionno WarpR Lew HaNoBooK, Fereday et al., at 486 (October 8,2020 version).

Under the constitutional preference basis ofprotest, Huggins asserts that the Big Lost River

system is over-appropriated and that has resulted in "no water in the river or natural waterways to

allow the number I State of Idaho priority, domestic wells, recharge water for their domestic home

wells/water rights." However, there is nothing specific in this allegation that relates to the

proposed changes to Sunset's water rights in T83745. A contested case for a protested transfer is

not meant to be a forum for all things water. Rather, it is specific to address whether the changes

proposed under a transfer application violate the statutory revier,v criteria found at Idaho Code $

42-222. Huggins has not alleged localized r,vell interference because of the proposed chan,ees,

rather, she has alleged a generalized concem that more r,vater shortlclbe left in the Big Lost River

fbr recharge to benefit tlomestic u,'clls, to provide water to Huggins' irri-eation cliversions, and for

recreation or aesthetic purposes (adclressecl ftuthcr belorv). Hor,vcver, thc legal basis to acldress

these alle-qations are based on a llalved interpretation of the constitutional preference provisions.

Relative to the position that r,vater should bypass the Arco Diversion and t'low dor,vn to

Huggins, that is a rvater administration issue that is not properly at issue before the Hearing Officer.

See, e.g., Order on Exceptions, Final Order,In the Matter of Application for Permit No. 74-16187

in the Name of Kurt W. Bird and Janet E. Bird, at I I ("fQ]uestions related to when water users

may divert high flows are questions of administration and not properly before the hearing

officer."). Distribution of water among appropriators is not something Sunset has anything to do

with, rather, distribution of water from natural river channels is an "essential governmental

function." Idaho Code $ 42-604 (emphasis added). The authority and responsibility for measuring

and distributing water to and among appropriators is statutorily conferred to, and vested in, IDWR

and its Director. Idaho Code $ 42-103 provides that "it shall be the duty of the department of water
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resources to devise a simple, uniform system for the measurement and distribution of water."

Chapter 6, Title 42 of the ldaho Code govems the "distribution of water among appropriators" and

directs that the Director and the watermasters under his supervision are statutorily charged with

distributing water to water rights. Idaho Code $ 42-603 instructs that the Director is "authorized

to adopt rules and regulations for the distribution of water from the streams, rivers, lakes, ground

water and other natural lvater sources as shall be necessary to carry out the laws in accordance

with the priorities of the rights of thc users thereof."

Included within the watermaster's authority to distribute water is to make a finding of a

"ftltile call." This is where it is shorvn that closing headgates on an Llpstream tributary or on

upstream diversion 'uvill not deliver sttrface r,vater to points of cliversion on the river clorvnstream

because the rvater sinks before it reaches the dor,vnstream point of diversion such that no

measurable amollnt of r.vater is made. available. It is unknorvn to Sunset r,vhether Hug-sins has

made a clelivery call of the Basin 3+ watemilster to curtailjunior surt'ace rvater rights al the Arc'o

Diversion and whether a firtile calI determination has been made. What is clear is that the state-

employed lvatermaster's job is to deliver water in priority, and not Sunset's responsibility. And,

as to the specific situation where a ground r,vater right holder, such as Huggins, believes it has a

claim to water diverted by other water users, it can follow the procedures outlined in the

Department'sconjunctivemanagementmlesfoundatIDAPA3T.03.Il.ieeIDAPA37.03.11.001

("The rules prescribe procedures for responding to a delivery call made by the holder of a senior-

priority surface or ground water right against eh holder of a junior-priority ground r,vater right in

an area having a common ground water supply.").

In short, domestic water rights-including those owned by Huggins-do not enjoy a

"super-priority" under Idaho law. They are administered pursuant to priority date just like all other

MOTION FOR SUMMARY ruDGMENT AND MEMORANDUM IN SUPPORT-PAGE 8



water rights. The constitutional preference that would allow a domestic user to condemn and pay

just compensation for a senior water right used for other purposes (such as irrigation) is not at issue

in the contested case for T83745 in any way. Furthermore, any claim of injury to Huggins'

domestic ground water rights because of the exercise of existing water rights must be addressed

through a process that involves the Basin 34 watercnaster and/or proceedings under the conjunctive

management rules. The Hearing Officer should summarily decide that the constitutional

preference provisions and the associated arguments addressed above are not a legal bases that have

any bearing on T83745 and Huggins' protest on these bases should be dismissed.

C. T83745 lvill not improperly approve the right of Sunset to divert its water rights
at the Arco Diversion. Sunset's surface lvater rights already authorize Sunset to
dil'ert water at the Arco Diversion.

As curently describecl. Sunset's surtace u,zrter ri-qhts-WRs 34-14733. 31-11771. 3.+-

14770.34-187A.34-195D,34-196C, ancl 34-2491C-atrcady authorize Sunset to clivert \,vater

under these rights at the Arco Diversion. In fact, it is the onty to.ntion lvhere diversion of surface

r,vater under these rights can be accomplished.

Huggins asserts that if T83745 is approved, this will improperly allow Sunset to divert

water under its surface 'water rights through the Arco Canal "when the lower end of the river is

dry." However, Sunset's surface water rights already allow for this. As described above, water

rights are administered by IDWR, through the Basin 34 watennaster, who is bound to deliver water

in priority to users calling for water under existing r,vater rights, even if this dries up the Big Lost

River channel or other rivers and streams within the Basin 34 watermaster's jurisdiction. There

are no minimum stream flow water rights (which can only be appropriated by the ldaho Water

Resource Board under Chapter 15 of Title 42 of the Idaho Code) present on the Big Lost River.

See ldaho Code $ 42-1503 ("Whenever the board desires to appropriate a minimum stream flow .
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. ."); Idaho Code $ 42-1502(b) ("'Board' means the Idaho water resources board."). Because water

rights in Idaho are administered based on priority date consistent with their other elements

(including the point of diversion), and because Sunset's water rights already allow for the diversion

of surface water at the Arco Diversion, Huggins' protest to T83745 on this basis should be

dismissed.

D. Diversion of rvater under valid Idaho water rights does not result in an
unconstitutional "taking" from domestic water users or from those lvho bought
"river front property."

Huggins' last tr.vo bases or protest are acldressed together here as they both relate to

"takings" arguments. HLrggins arglres that the application of a stahrte, Idaho Code 5 42-222, which

allthorizes the Department to approve a transfer application such as T83745. is unconstitntional in

its application because it "takes" rvater from domestic water Llsers and those r,vho or.vn river tiont

properly on the Bi.g Lost River channel.

This contested case before the Deparlment is not the proper forum for addressing Huggins'

constittttional arguments (no matter hor,v misplaced they Are, as further described below). The

ability of the Department to consider constitutional issues is limited. IDAPA 37.01.01.415. If

Huggins truly believes that Idaho Code $ 42-222 or its application is unconstitutional, it must take

those questions up with the judiciary. Id.; see also, Order on Exceptions; Final Order,In the Matter

of Application for Permit No. 63-34348 In the Name of Elmore County, Board of County

Commissioners, at 38.

However, even if the Hearing Officer considers the merits of Huggins' takings claims, they

are unavailing. The Idaho Constitution states that private property may be taken by the government

for a public use, "but not until a just compensation" has been paid for the property. Idaho Const.

Art. I, $ 14. An inverse condemnation action is an eminent domain proceeding initiated by the
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property owner rather than the condemnor. Reisenauer v. State Dep't of Highways, I20ldaho 36,

39, 813 P.2d 375,378 (Ct. App. 1991). An inverse condemnation action cannot be maintained

unless an actual taking of private property is established. Snyder v. State, g2Idaho 175, 179, 438

P.2d920,924 (1968). In order to support a claim of inverse condemnation, the action must be: ( l)

instituted by a property owner who (2) asserts that his property, or some interest therein, has been

invaded or appropriated (3) to the extent of a taking, (4) but i,vithout due process of law, and (5)

without payment of just compensati on. City of Letviston v. Lindsey, 123 Idaho 85 l, 856, 853 P.2d

596, 601 (Ct. App. 1993) (citingRtteth r.. State, t00 Idaho 203,217,596P.2d,75,89 (1978): see

also, Covingtonv. Jelferson Ctr*..l3T Idaho 777.780.53 P.3d 828,831 (2002).

Hug-sins cannot satisfy any of the elements of an inverse conclemnation action because

Hug-eins is not the owner of Itlaho's r.vater tlorving in a river channel. nor is she the or.vner of r,vater

diverlcd by a r.vater right holder. It is black letter water lar,v that r.vhilc a \,vater right is a propcfty

right, the tvater right owner does not or,vn the r,vater itself. The water resource itself is orvnecl by

the State of Idaho: "All of the waters of the state, r,vhen flowing in their natural channels, including

the waters of all natural springs and lakes within the boundaries of the state are declared to be

the property of the state, . . . Idaho Code $ 42-l0L Idaho has elected to allow its citzens to use

its water through issuance of rvater rights which entitle the holder of the right to divert ldaho's

water molecules. Accordingly, Huggins does not or,vn the water flowing in the Big Lost River

channel. It is Idaho's to allocate to those who develop water rights for its use. Because Huggins

is not the owner of the property she claims she is being deprived of-water flowing in the river

channel for those who bought river front property-her takings claim fails on this basis alone. And

even if by some legal miracle she has a possible takings claim, it is not Sunset that issued water

rights to water users that has dried up the Big Lost River during portions of the year-it is the state
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of Idaho that has done so, and her takings claim should be directed at them and not at Sunset in

this proceeding.

Further, on the question of who owns water, water diverted by a water right owner is

thereafter considered to be owned by the water right holder and is no longer "public water" where

others, such as Huggins, can claim the right to use such diverted water. L[/ashington Cnty. Irr.

Dist. v. Talboy, 55 Idaho 382, 43 P.2d 943, 945 (1935) ("After the water was diverled from the

natural stream and stored in the reservoir, it was no longer "public lvater" subject to diversion

and appropriation under the provisions of the Constitution (arlicle 15, $ 3). . . . The waters so

impounded then became the property of the appropriators and owners of the reservoir,

impressecl lvith the public tnlst to apply it to a benet'icial use.") (emphasis adclecl). Accordingly.

rvater that is diverted ancl used by a nater right holder cloes not "take" rvater tiom domestic r.lell

uscrs. such as Huggins.

To be clear. appropriatecl ri''ater riqhts vestecl in r.r,'ater ri,qht o'uvners are real property rights

(subject to the requirement to put water to a beneficial use). "When one has legally acquired a

water right, he has a property right therein that cannot be taken from him for public or private use

except by due process of lar,v. ..." Bennett v. Twin Falls N. Sitle Land & ll'ater Co.,27Idaho 643,

651, 150 P.336,339 (1915). Huggins does not point to a water right she owns that authorizes use

of r,vater for recreation or aesthetic purposes for flows in the Big Lost River that she is being

deprived of. Similarly, Huggins does not point to a recharge water right (that would benefit her

domestic rights) that could be affected by T83745 such that there is a taking. Accordingly, her

takings argument as a domestic water user is unavailing.

Similarly, Huggins' argument for rights of river front property owners is unavailing.

Huggins is advocating for a riparian system of water allocation. The prior appropriation doctrine,
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which Idaho has unequivocally adopted and followed (Idaho Const. art. XV, $ 3; Idaho Code $

42-106), contrasts with the law of "riparian rights" prevalent in the Eastern United States where

water is more plentiful. Riparian water rights are based on the principle of equal sharing of water

among all riparian (streamside) landowners, without regard to who got there first. Riparian rights

are repugnant to the Idaho Constitution. Schodde v. Twin Falls Land & Water Co.,224 U.S. 107

(1912) (Idaho has rejected the riparian rights system of appropriation); see also Baker v. Ore-Ida

Foods, Inc.,95Idaho 575, 513 P.2d 627 (1973) (rejecting "comelative rights" in ground r,vater).

Finally, r,vhile perhaps not directly related to the arguments raised in the protest documents

filed by Huggins, it is apparent that Hu-egins believes that ditch piping and ditch lining projects

are legal issues that she is tiee to raise in the contested case for T83745. Ho',vever, the Deparlment

hits prer'iously clearly explainecl that a clitc,h olvner "is entitlecl to pipe or tile their privately

constrttctccl clclivcry ditchcs. No'filing'r,vith. or authorization trom thc Dcpartmcrrt is rccprirccl

for a canrl or irrigation company to replace a prir,ately constructed ditch u'ith a pipeline." See

Exhibit 1 attached hereto (letter from IDWR agent Tim Luke to Eldon Golightly, Au-qust 28,2008,

at 3).

The position of the Department is entirely consistent ',vith Idaho lar,v. On many different

occasions, the Idaho Supreme Court has been quite clear that easement matters and water rights

matters are separate: "In Idaho, ditch rights and water rights are separate and independent from

one another." Zingiber Inv., LLC v. Hagerman Highway Dist., I50 Idaho 675, 249 P.3d 868

(2011); See also Beach Lateral Water Users Ass'nv. Harrison, l42Idaho 600, 130 P.3d 1138

(2006) ("Although a ditch easement typically concerns the conveyance of water, it is 'a property

right apart from and independent of questions of water rights.') (quoting Savage Lateral Ditch

LVater Users' Ass'n. v. Pulley, l25ldaho 237,242,869 P.2d 554, 559 (1993). Thus, the "right
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for the conveyance of water is recognized as a property right apart from and independent of the

right to the use of the water conveyed therein" and "[e]ach may be owned, held and conveyed

independentlyof the other." Simonsonv. Moon,72Idaho39,47,237 P.2d93,98 (1951)

Accordingly, there is nothing illegal with lining or piping an irrigation ditch, even if it

reduces seepage that other water users may rely upon. Incidental loss from ditches is r,vaste water,

and water right owners that divert water into ditches or canals are not required or mandated to

continue to rvaste water for the benefit of a third party that may rely upon such r,vater. The law in

Idaho is very clear on this point:

It is axiomatic that no appropriator can compel any other appropriator to
continue the waste of lyater whereby the former may benefit. If respondent, by
a different method of inigation . . . could so utilize his water that it r.vould all be
consumed-in transpiration and consumptive use . . . and thus no lvaste water return
by seepage or percolation to the river" no other appropriator - liom the evidence
herein - could complain. . . . . The rule that a junior appropriator has the right
to a continuation of stream conditions as thev ,n*r.-ot the time he made his
appropriation, could not compel respondent to continue to waste his lvater . .

Appliccrtion of Boyer,73 Idaho 152,162-63 (1952) (intemal citations removed) (emphasis added);

see also Hidden Springs Trout Ranch, Inc. v. Hagerman Water (Jsers, Inc.,l0l Idaho 677,681

( 1980) ("While the r,vaste of the original appropriator is not to be encouraged, the recognition of a

right in a third person to enforce the continuation of waste will not result in more efficient uses of

water."); Reynolds lrr. Dist. v. Sproat,70 Idaho 217,222 (1950) ("It is settled law that seepage

and r,vaste water belong to the original appropriator and, in the absence of abandonment or

forfeiture, may be reclaimed by such appropriator as long as he is willing and able to put it to a

beneficial use.") (emphasis added); Crawford v. Inglin, 44ldaho 663, 669 (1927) ("He can use all

his water, waste none of it, or apply it on other lands, and thereby prevent its flow into the ditch.").
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Having fully addressed Huggins' issues raised in her protest documents, as a matter of law,

the Hearing Officer must dismiss her constitutionally-based protests for the reasons set forth

above.

E. Quistos allegations of diminishment to the value of his water rights is not a legally
cognizable injury.

As described above, Quist's protest alleges thatT83745 "injures my water rights." Quist

has provided additional detail to this protest by indicating that T83745 will diminish the value of

Quist's water rights because Sunset's proposed permissible place of use will cover Sunset's

propefty upon which Quist (not Sunset) owns appurtenant water rights.

Like injury in the context of a new water right application, injury in the context of a water

right transtbr contemplates loss of r,vater to an existing water right or r.vater rights because of the

proposed chan-9e clc-scribccl in the transfer: "An application that rvor.rlcl othc.ru,,isc' be clcnied

because of injury to another vr,'ater right may be approveci upon conclitions that will mitigate losses

of lvater to the holder of an existing rvater right. as determined by the Director." IDAPA

37.03.08.04,5.0 I .a. iv (emphasis added).

As a general matter, the starting point for analysis of whether an action r,vill impact another

property o\,vner (r,vater rights are defined as real properly under Idaho Code $ 55-101) is this

recognition:

Generally, "every man may regulate, improve, and control his own property, may
make such erections as his own judgment, taste, or interest may suggest, and be
master of his own r,vithout dictation or interference by his neighbors, so long as the
use to r,vhich he devotes his property is not in violation of the rights of others,
holvever much damage they may sustain therefrom."

McVicars v. Christensen,156Idaho 58,62,320 P.3d 948,952 (2014), as corrected (Feb.20,2014)

(quoting White v. Bernhart, 4l ldaho 665, 669-70,241P. 367,368 (1925)) (emphasis added).

Stated another r,vay, there may be non-water related impacts to a protestant, but those impacts are
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not considered injury to others provided that the property owner is acting within his or her rights.

Sunset owns the property where it seeks to create a permissible place of use. Sunset has every

right to move water rights onto property it owns-this act seeks to "improve" its property and be

"master of his own without dictation or interference by his neighbors." Id. Quist cannot dictate

to Sunset that it cannot do this, nor interfere with Sunset's actions to improve its property. This

clear principle is embodied in the very definition of "injury" itself. Under "standing"

jurisprudence, which describes the type of injury that grants lcgal standing. the Idaho Supreme

Court has explained the type of injury that must be present:

Idaho has adopted the constitutionally based federal justiciability
standard." ABC Agra, LLC v. Critical Access Grp., lnc.,156 Idaho 78L,783,331
P.3d 523, 525 QAlq; Koch v. Can1,sy1 Cnty.,145 Idaho 158, 161, 177 P.3d372,
375 (2008) ("When deciding whether a party has standing, wo have looked to
decisions of the United States Supreme Court for guidance."). Under U.S. Supreme
Courtjurisprudence, to establish standing "a plaintiff must show (1) an 'injury in
fact,' (2) a sufficient 'causal connection between the injury and the conduct
complained of,'and (3) a'likefiihoodl'that the injury'will be redressed by a
favorable decision."' Strcan B. Anthony List v. Driehaus,_ U.S. _, 134 S. Ct.
2334,2341,189 L. Ed. 2d246 (2014) (quoting Lujan v. Defenders of Wildlift, 504
U.S. 555, 560=61, 112 S, Ct.2130,119 L. Ed.2d35I (1992)). An injury suflicient
to satisfy the requirement of an injury in fact 6omust be oconcrete and
particularized' and 'actual or imminent, not conjectural or
hypothetical.'o' Id. (intemal quotations omitted) (quoting Lujan,504 U.S. at 560).

Consistent with the federal standard, Young also holds that standing
"requires a showing of a 'distinct palpable injury' and ofairly traceable causal
connection between the claimed injury and the challenged
conduct."old (emphasis added) (quoting Miles, 116 Idaho at 639,778 P.2d at
761). This Court has defined palpable injury as an injury that is easily perceptible,
manifest, or readily visible. Martin v. Camas Cnty. ex yel. Bd. of Comm'rs, 150
Idaho 508, 5 I 3 n.3 , 248 P .3d 1243 , 1248 n.3 (201 1).

Statev. Philip Morris,Inc.,l5S Idaho 874,881-82,354P.3d187,194-95 (2015) (emphasis added)

There is no evidence that approval of T83745 r,vill impact the value of Quist's water rights,

i.e., thal he has suffered an "injury in fact" that can be "redressed" by the Hearing Officer, or one

that is "concrete and particularized." The acreage numbers described in T83745 are clear that
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Sunset's permissible place of use is 612 acres, within which only 442 acres are authorized for

irrigation. To fully irrigate Sunset's property, Sunset will need additional water rights, such as

those owned by Quist. Sunset has leased Quist's water rights in2020 and202l, but Quist has thus

far not indicated a willingness to sell them. Indeed, Sunset is the likely candidate to purchase the

rights, even if T83745 is approved. Quist has this far provided no information or evidence

supporting his claim that his water rights will lose value if T83745 is approved. Quist's claims are

"conj ectural or hypothetical. "

Despite the foregoing, for purposes of summary judgment, the Hearing Officer can

presume that Quist's water rights rvill lose value under T83745. But even with entertainment of

this assumption, loss of value to Quist's water rights is not the kind of le-ual impact contemplatecl

under the injury criterion contained at.Idaho Code 5\ 42-222. As described above, the injury

component of Iclaho Cocle $ 42-222 contemplatr's the loss of \.vater to the holcler ot: an existing

water riglit. Sce IDAPA 37.0-i.08.0-+5.01.a.iv. Loss of value to rvater rights is not loss of \\,arer

available fbr cliversion and use. Sunset o\,vns the property rvhere it seeks to create a permissible

place of use. Sunset has every right to seek move water rights to property it owns-this act seeks

to "improve" Sunset's property and Sunset has the legal right to be "master of his own without

dictation or interference by his neighbors." Philip Morris, Inc.,I58Idaho at 881-82,354 P.3d at

194-95. Quist, as a Sunset neighbor, cannot dictate or interfere with what Sunset proposes under

T83745 by protesting this transfer application based on diminished water right value. For all the

above reasons, the Hearing officer must dismiss Quist's protest on this basis.

II. CONCLUSION

For the reasons set forth above, summary judgment in favor of Sunset is appropriate for all

bases of protest asserted by Huggins and Quist. The Hearing Officer should issue an order
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including the subordination condition described above, dismissing the remainder of the protests

filed by Huggins, and dismissing the protest filed by Quist. Sunset believes it has resolved

Walker's concerns by agreement, but to the extent a stipulation resolving Walker's protest is not

filed, Sunset recognizes that Walker's protest will remain outstanding and will need to be

addressed at hearing or with a subsequent motion.

Respectfully submitted this 25th day of November,2020

'&h-uf e.
Robert L. Harris
HoLDEN, KIolvnLL, HagN & CRa.eo, p.L.L.c.
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EXHIBIT 1

{.)

State of ldsho

i)

mco
DEPARTMENT OF IryATER RESOURCES

322 Ertt Sront Stroet. P.O, 8ox 83?20 . Blile, ldrho 83?20-00t0
lhonc: (20t] 28?-4800. Frr,r (?0E) 257-5?90. WstSitsr www,idwr.idrho.gov

Augu$t 2tl, 2008
C.LtrBUICHtrO1TBN

GoYcrnor

DAVID n, TUTRItL, ,rR.
Irlrcctor

Eldon Oolightly
2414 S 1600 B
Preston, lD 83263

RE; Your Prior Correspondcnce fi,cgrrding Dclivery ol Water Righh frorn Spring Creck. and
Follow.up to IDWR Visit \{itb you on luly 18, 2008

Dcar Mr. Colightly,

I arn finally writing you as a follow-up to the visit $rar Ernid Carlsen, Troy Fcscer and t
made with you at your tesidence on tha $orhing of July I 8, 2008. Brnie, Troy and I also
inspected most of Spring Creck botwecn LamonUlohnson Rcscrvoirs and your poinr of diversiol
at Whitney along Highwry 91. We also toured porrions of the diversion/rlelivery systems anrl
service ucas of Cub Riyer lrri&ation Coffpany {Cub River lrrigation), the Freston-Whitney
Irrigation Co and tho Preston"Whitney Reservoir Company {collectively rcferred to herein as
Preston-Whitncy). We also i,oured other parts of the Cub River wnter district with the Cub River
watsrmaster. Tloy Fostcr, Ernie and I approciated the dme you provided ls o sxtlsir t *t
concerns about lire lach of delivery of Spring Crcch water rights that you cunently hold,

Before getting into much dctail about our visit of july I 8th, I wish to raise a few questioru
or findings conceming the water righls la which you clai;n to huve an intare$L Your
correspondcnce to the Idaho Depanment of Water Resourccs {Deparun6nt) dated July 25,2007
only rcfercoced Y/atei riglrt no. 13.6?. which is a l9O2 priority decrccd right from Spring Crsek,
trlbutary to Worrn Crcek, Tlle ovlners of record for this right as por the Departrncnt's records ere
Donald G ond Nona Golightly, This water right ie oppurrenanno l l 4 aores in the BlflNB, tho
El/ZSEof Se.ction t2, TownshiF 16 South (f 163), Range 39 Ea$ (839E), and thc WI/2SW of
Section?,T165,R408. Wrtcrrighl13-216isal903.prioritydecreedrightfromspringCreck,
tributary to Worn Crcck, and water right 13.21? is an I8?2 priority decrced rlght from an
unnamed stream tributary to Worm Creek, Rights 13-216 and 13-21? also show Donald G and
Nona Colightly as tha owners of record, and both rights are also appuenaot to thc same land.s as

rightl3.62. Allthreerightshaveaconditionlhattimitsthecombinedannual diversionofwatcr
under lhe lhree rights lo no moro than 400 acrc-feet per year.

As per the Franklin Counly Assessorrs offico, the Ell?,SE cf Seclion 12, Tl65, R3gE is
owned'by Wheatley ProFc(U$ LLC. As o rerul(, atlcost 64 of the I 14 acres under the qbove

threc watcr righte ue owned by Whcatley Propenies, The Franklln County Assesaorr office
further documsntcd that the remaining lands rrndcr the water rights in the NE of Scction 12,
T165, R39E and thcNW of Section 7, Tl65, R408, arr ownedbyE&MTrusr, with the co-
truatces beiag Patricia Vaughn and James ?ownsend of Prerton, ldaho. As pcr our tclephonc
discussion on A{gust 20, 2008 regarding ownership of thc rights, you acknowledged that
Wheatloy Propertie! owns n porlion of the thrce watof dghts appurtenent to thc E1/2SE $action
12, Tl65, R398. You also rdviscd mE that yor havc a porsonal intercst in the E&M Tnrst but
that Pgtricia Vsughn and James Townsend arc no longpr representative* of the lrust.

h
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f;itr]f-rytr};):ij
Oivcn ihe above linrlings conccrning the ownershlp of the ri ghtt and lantls, the

Dcpartment rccornmeuds thrt.you updeta theowner$hip of wncr rights t3-62, 13-216 rnd 13-
21? by filing a Notioc of Chenge in Wat* Riglrt Owncrchip with thc Dep*rtmenr. Ownerehip
chango forirrs can be downloaded from the Depaflment's web site using rhe fotlowing address:
ht!B;//www.idwr,iduho, govA#ntenhiaht*lwatcr..rjehts fgrms,htm,

Coneorning our viril wilh you on July 1 B, 200S, I qnrlerstood some of your conccrns to bc
as follows:

. You allcge ltrnt your watcr righls from Spring Crr.pk sre not dclivercd or satisfied at your
point of diversian from Spring Creek,

. You believc that tbe elrthen ditoh, identified as the Middle Ditch on rhe local Uniled
States Oiologicfil Survcy (Us$$ ) topogrsphieal rnrp, which formctly convayed waler
lrorn thc Lamorrl and Johnson Rcservoirs and which vras rcplaced by apipeline last yerrr
by PE$ton-Whitnsy, is B natural channel.

r You allege lhat tlte con$trueUon of lhe Preston-Whilney pipeline that rsplaced lhe earthcn
ditch from thc reservoirs conslilutcJ an illegai action by heston-,Whitncy and interferes
witl your abil.ity to divert ycur Spring Crcek water rights.

' You allegc lhat a second pipctinc instnlled by Cub River lrrigation, known locally as the
Fakner pipeline, out of a dil.ch fiom lhe Cub River that is also idenlified as lhe Middlc
Ditch on the local USGS topo map, was instatled without "filing" witlr lhc Department.

. You alleged during our visit on July l Bb tliat v,atsr from Freston-Wlitney that is
convcyed ftrough thc pipeline that was instaltred last year is buing delivered outside of
Preston-Whitney'l service area and/or to water usetr in the Cub River Inigation.
Company,

. You allegcd during our visit on July lStl' ond it is implied ln ,ou, 
"0,*rpondence 

dated
Nsvember 19, 200? to Cindy Bird of thn Dcpartmcnt that the Johnson and Lamailt
Rescrvoirs intcrocpl or interfcr? with *re flow of water to Spring Creek.

e Duririg ourphone convorsation of August 20, 2008, you stated lhat watet from Fresto$^
Whitney wa$ bsing injected or discharged to Spring Creek and re.diverted from Spring
Creek "around your divelsion" tlris season to sadsfy another wrterusor.

I offer the following observationr and rcsponses baiett on our vicit ofthe arca on July 18,
2008.

During our visit we confitrrcd tha! 0nre was very liltle water availabla lo divert at your
divettion on Spring Creek, |1prc may have be*1 just a few inchee Eoing to your ditsh
butlhatquaotitywouldprrovidclitdcitanybeneficialuseunderyourights. Thelnckof
av4ilible water a! this loortion i$ consistent with Troy Foste.r's obseryalion$ over the pas!

few years as well as tbo ob'servations of IDWR staff member Cindy Bird who visirrd
yourSpringCreokdivsrsionlastsummer, DuringourvisitonJulyI8,2008,\'{efound
very litlle water in any portion or reach of Spring Creek abovc your diversion (nore: out

a
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Golightly l*tlcr
828/08, p. 3

$q"'

I

a

dcfinition of Spring Crcek is tho cre€k as located in IDWR watcr rights and the USOS
topo nrap), Thic obrervotiorr is ogain consistept witl the obscrvations of Troy Fosrer ov€r
recent years, T[e Department undcmtands that very littlc vrrasto wttcr or rcturn tlow froni
Cub River'lrrigation and Prcrton-Whitney irigrtion delivery systems cnters $pring Crcck
above your diversion. fire lack of return flow or wa$ts watsr thtt mdy ont€r Spring
Creek appcar$ to bc ctfuoctly lelsted-to thc general transition of flood inigaticn lo
prcssurizcd eprinklu' inigalion within the Cub River hrigatlcx nnd Preston-Wlritney
delivery syste.m*, as wel[ as the inetallation of pipetincs that convey water from Cub
River lrrigation's Mirldle Ditch aud from Pr€$ton-Whitney'r Lnmont and Johnson
Rescrvoirs. flic Departmettt furiher understands $at the amount of waste water oy 8o'tt
returning to Spring Creek fiom tltese inigation systcms wa$ greatfi bcforc irrigalion
prncticcs changed and/or inigadon system efficiencias were tnadestatting some ten to
fifteenyearrago, Webelievelhatthereducdoninrcturn'floworwastewatertospring
Crcek frorn thc Cub River qnd Praston-Whitney serviee qrct$ is thc primary rerson your
Spring Creek wfller righk arc not being satisfied.

1te Department dcex not agrr.c that lha earthcn ditch use<J by Preoton-\ilhitn6y to convoy
wator from the Lamont snd Johnsof Reservoirs, and identified as the Middle Ditch on the
localUSGStopomaprisanaturalehanneloranatursltributarytoSprilgCreek, Thisis
u man made ditph consirqcted by Pleston-Whitney for purposcs oI cor,veying stored
watcr fronl the L&mont and Johnsnn reservoirs as wcll as natul'al flow that Preston-
Whitney divertr from the Cub River and Wonn Crech.

It i$ the Deportment's posltion thst Preston-lYhitncy, or any canal or iftigation company
inldaho,isentitledtopipeortiletheirprivatelyconsuucteddeliveryditchas. No'filing"
with, or authorization frorn the Depaltrirc.nt is rcquired for r canal or inigation comFany
l0 rcpl{lce a privately constructcd ditch with a pipcline. Ttrc Departmcnt does nor agrez
with your position that thc i$tallstioq of the pipelinerepiacing ihe Ptesto$-Whitney
Middle Ditch or: &e lnstallation of thc Palmer pipetine by Cub Rivcr lrrigation requircd a
'filing' with the Dcpartment, nor does thc Departmcnt bclievc that eithcr pipelinc *as
somohow instrlled illegally,

Wc learned irom our visit with {re watermaster acd subsequcnt rcvicw of watnr dibtricl
regorts snd other documents lhat you forworded to rhe Dcpartmont that Prestor.Whitney
uder itr' upper Orb Rivcr iiiversion located near the Albert Moslt Ctmpground, or the
Cub River.Worrrr Crcck Canal (aka the UppcrFill Ditch), to dativer its' 1882 Cub River
natutrl fiow priority right no, 13"2. fhe lagal point of diversion for this right is the
Middle Ditch lrom Cub River ftat Cub Rivor lrigation now uscs rndcr agrecment with
Prerton-Whitncy to dcliver a portion of Cub River Irrigation's watcr rights. It is our
undershnding ftorn the waennaster lhat Presr,on-Whimey still uses the Middlo Ditch bur
typicaily diverts most or all of right l3-2 to the Cub River . Worn Creck Censl, which is
thcn lnjected to Wsm Creek and rs-diveited through the Lamont and Johnson Reservoirs
to Prcston-Whitnay'E service area. Althougtl Csb River krigation obhincd an approvcd
water right trans{or !o sdd the Middle Ditch as a point of divcrsion to its' water rights,
.Preston-Whitnoy has never filed a water righl transfer lo add the Cub River - Worm
Crcek Canal has a legal point of diversio4 ta right l3t. Preston.Whltney fierefore
should file r nrtrr rlght transfsr lo add thc Cub Rivcr - Worm Creek Canal rs a legal
point of diversion to right I3.2, updatc the place of use lor thc right, and updatc the
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Golightly ktter
8f28l08, p, 4

owncnhip of tho rigbt fron $c Mirldlc Ditch Cornpany to Prcslon-Whitney lrrigation
ComFany,

Our visit on July 18, ?008 with Troy Fosler also rcvcalcd that Prcston.Whitnay and Cub
River lnigalion sometimes cngage in fl watsr ritsht cxchange. Preston-Whitncy wnter; is
dclivered io sortoin Orb Riv* Irigation users ni eefrsin tirncs when Cub River is short of
water in exchange ior an cquol amount or volumo ofwater from Cub River lrrigation
baing dclivered to ccrtain Prcston-Whitney usars al tiftes r,t/hcil Preston-Whitney is short
of water. We understood fiom explanotlon o[ Conan Foster, ditch rider for Cub Rivur.
Irigation_ rnd Pfqton-Whiriley, that the exchange mty totflt .t lew hundred acte fcet of
watcr pcr year. 'fhe details of lhis exchanga at6 not cntircly clcrr yet to tbc Departrnc$t
but tlrcDepartment does not bcliovs that authorieotion oxists for snch rn crchnnge nor is
thco any pnding sppliceliol for exchangeof water oo file with the Dopartme[t. The
Depfitment therefore intends to insttuct the watermsstsr to dissontinuc this cxohange
rntii thi two companies filc an Application for Exchange of Water and subsequcntty
receive approval from lha Department.

Relative to your concern about whcre watcr is dcliveled by Prcston-Whintey and Cub
River lnigalion, the Dapartment has found tftet Cub River may indeed be tielivering
walcr to lands out$ide af lhc plnce of use described under its water righrs. In fact we
found that O:b River lrrigation delivers shares to s portiofl of your land ia Section ?,
Tl65, R40E that is not covercd by Cub Rivor's vrator rights, Thc Deportrnent beliovos
that Cub River, and possibly Preston-Wh,itney rnay bc delivcring wat* to Iands thrr is not
consistenl wjth the places of use describad by their water rights evon though such
dclivery may have occuffed for rnany years. ?o this end, th6 Department will rcquest
that both Preslon-Whitney and Cub River Fvlsw their actuffl serrice arer boundarios with
the boundarics identified by tlreir watcr rights and file any wdrsr right transfers, if
ncrcssgry, to uFdate their respective service areas, The Department will requcst that
preston-Whilcy lile a water right transfer st lesst to uFdate the plaec of use and
owncrship lor right l3-2,

Wc obrervsd no dirsci diversionr of wnter frorn Spring Creek during orr visit of the
creek oo July 18, 2008. Sinea you wer€ nol ablc to physically accompany us on onr tour
of thn crcek wc could not reviaw with you in the ticld all of thc sitcs refcrenced in your
Novemher 19,200? lettcr. We did not observe any direct diversion of watcr from Spring
Creck tc the Mo$er pond at thE ilmc of sur visit, We understarrd from a previous
invesiigation by Cindy Bird ond rcport* mrde to her by another local water uset ftat thcre
mly havo bo€n and pefhEps continugs to b€ $ome unluthori?ed or out-of-priority
dlvenion on Spring Creek in thc vicinity of this pond, and aaother pond locateti at or near
ihe Pettctborg rcsidance, Although thore may be little \r,atcr to divert in Spring Clcek,
the Department bslieves ahat the oreek shoutd ba tegulated, fie Deportment is prcFatcd
to lake steps to assure tha{ both Spring Creek and Worm Crcsk ar" regulatcd by the
watrrrnrstcr of Watnf District l3-A in subsoquent yef,r$,

Rrgarding your allcgatione thal Johnson 6nd Lamaftt Reservoiru inlerccpt or interf.sre
with the flow ofrratsr to Spring Cfock. 

.\Ye 
hrve no cvidcnce that springs cxi$t in either

rescryoir but we agleo that all or portidrrs oflhe reservoirs are within lhc $pring Creek
drainagc nrca, 'Wc are lroubled howcvcr that you claim thcec r€servoirs intcrfera with
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your Spring Creek water rights near{y thhty yerrs rftcr rhi Worm Creck Basin
Adjudication and Final Decree. Wo are not aware that suchcomplaints or objcctions

. worrB mised tluring the Worm Crerk Adjudicarion snd therc is no guldance or dirc+tion
from thc Worm Creek Decrcc rcgarding this issuc.

Rogarding your complaint on August 20, ?008 about tho delivory of wltcr from Preston-
Whitney to and from Spring Creek. I contacted wrtelmrster Tioy Fostcr who corrfirmerl
thut storage walcr from Prcston-Whitney was being dclivered to snd re-diverterl from
$pring Creek by r Frs$tan.Whirney shnreholder along $pring Creek, The irrigated land
itr quertion is locatcd within Pre"qton.Whitncy's water rightr s*vicc aroa. It is thc
Deparlment'r position tlrat Pre+lon-Whitney's wnter rights do not auhorize them to use
Spring Creek to convey their water to any of lheir patrons, even if the wrter is used
wilhin fre place of use authorizcd by Preston.Whitncy's water rights, Preston-Whitney,s
rights do not authorize thcm to injcct and re.divert their s'aler to or frorn Spr.ing Creck
&cek, Consequently, I vcrbally dircctcd Troy Foster on Atgust 20, Z00B to prohibit
Pfeston-Whitney from ueing Sping Croek to dclivcr any portion of their wfitsr or wtler
rights,

I

During our eite visit on Iuly I8, 2008 wejdentified several concerns regardlng
admilistration of watcr rights in Water Distriot 13-A lhat sre unrclatd.d to any of the
issucs raised in our meeting with you or in your previous lcttcrs. The Departmcnt inrcnd$
to addiess these other concern$ via 8eparate commuaication dircctly,,vith thc'Warer
District l3-A watermastor and water users betwoen now snd the text ann0al watrr
district mecting.

In summary, I bclieve the reduccd flows in Spring Crcek are duc primarily lo chaogcs in
local irrigation practices. Piping privab inigation ditches and converting irrigation systems from
flood irigation to pre$sDrized $prinklere are not actions thalrequire authorization by the
Dcpartment, ThoDoprrtmentwill inslruct tho watermasrer, Proston-Whitncy and Cub River
Irrigatioa to diecontinue tie exchunga ofCub Rivervroter rightr until proper authorizaiion ir
obtainpd by thc Doprrtmenl We do not believe that dis€ontinuing the cxchangc will r*ultin
additional watu to Spring Crcok.

The Departrnent will also instruel the compa$sr to review their water rigb* place of use
andfilcwalerrighttransferstoooueelthsirplaccsoftseifnecessary, Preston-Whitneymust
fiIe a water right iransfcr to add thc Cub River-Worm €resk Cunal rs a poinl of diversion to
water right l3-2. All waer right tmnsfers art subject to puhlic rotificatior and rnay be protcsted
by ooncerned 'r,rateru8e$ or tlre public. Wrte{ right ownershlp updatcs rnust aiso be tiled for the
righu formmly hold by Donald and Nona Golightly $o that the right$ are properly sptit between
Eldon Golightly and Whearly Pmpcrties,

Th6 Dcpartmcnt *i1! fur"ther insbuc( lhe wsler.mester of Wnler Dietrict ! 3-A rhat he
imrnediately begin soma rcgular monitoling ard regulalion of water usc on Spring Creek,
ttibutaty to Worm Creek. The Department has alrcady inttructed lie waiermastcr to prohibil use
of Spring Crcek to convey Prcston-Whitney project watcr. Whils lhere actions are neces$ary, wa
do not snticipate thnt they will result in improving the s,qrcr supply of Spring Creok,

I
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l\rorrn Creek and tribulstics wers nddcd to ltrtater District I 3-A by Ordcr of thc Dilccror
dated February 25, 1993. TheDepartmont lhercfoF wlll advise thc warermaster 6nd woBer u$ers
urithin tlre Worrn Creek dralnage that thcy arc subjcct to regulation-and assessrncntr by'Watcr
Districtl3-A. TheDeparl.ment,pillscndnoticeofthe200gWaterDistrictlS-Aannualmeeting
10 rigbt hold6r$ reithin thc worm Creek drainage, ar well as other,lributarics in ths cub River
thit ars not d.irectly regulatcd by the waterm0stor. The Depsrtment intcnds (o scnd on6 or more
orders requiring inslqllalion and/or impmvement of measuring devices and hcadgater in lhe
water district.

Ple$c contact Ernie Carlsen or me if you havc addirional questions related to Uiese
issues.

I
Tim l,uko
Watcr Dietribution Scolion

Cc: Troy Foster, Warer District l3-A Wateraa$ter
. Ernie Carlson.IDWR Eastern Region-
Gary Spackman, IDWR Administrator
Clb River Itigation Company
Prest0n-Vghiincy lrrigation Company
Prcslon-Whitney Reservoir Company

MOTION FOR SUMMARY JUDGMENT AND MEMORANDUM IN SUPPORT-PAGE 25


