
IE iB EIUE
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
MAR 0 4 2021

Notice of Secu_fty fnterest in a Water Right
And Request for Notification of a change in ownership or Any proposed
or Final Action to Amend, Transfer, or otherwise ruobiry a water itigtrt

Please print or type. Attach **, 
il:,ff1fll"ilH:Tili:olJ].:rdlcrions 

are on the back of rhis page

Water Right No(s).: 22-t t800

The following REQUIRED information must be submitted with this form:

A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MoRTGAGE, CONTRACT OF SALEor other legal document_indicating your interesi in the property and water rights or claims in question, WITHATTACHED LEGAL DESCRIPTION.

B) A FEE of $25.00 per water right or adjudication claim.

Name and Mailing Address of person or company holding Security Interest:

The Bank of Commerce
c/o Westem AgCredit
I 0980 South Jordan Cateway
P.O. Box 95850
South Jordan, UT 84095-0850.

Name of Water Right Owner/Claimant(s):

PENFOLD FARMS. lNC.. an Idaho Corporation

5. Expiration Date of Notification period: October l.2050

0

2.

J

6. ls this a Renewal of Request for Notification ( ) yES
'l'hc Bank of Commcrce
By: Westem

(x)No

7. Signaturc(s) (and tirlc ifapplicable):

FLCA, Servicing Agent

Presidurt- Operations Manager

For OfIice
Received
Receipted

Use Onlv

?,G Br;fu Fee

WRProcessed by_-- Date I



Recording Roquested by:

lnstrument# 262409
TETON COUNTY, |DAHo
09.15.2020 14i27:00 No. of Pages: 10
Recorded lon FIRSTAMERICAN Tlirr . OntOgS
KIM KEELEY Fee: $45.00
Erollicio Recorder Depily, Kin Keeley
lndex to: MoRTGAGE, REAL ESTAIE

WHEN {aconoroMArl To:

The Bank of Commerce
I?30 West Broadway
P.O. Box 1887
ldaho Falls, ldaho 83403

Space Above This Line For Recordeds Use

Loan Number: 6001 649ES I

REAL ESTATE MORTGAGE

THIS MORTGAGE is made this 3td dny of September, 2020, between PENFOLD FARMS, INC., an Idaho
Corporation hereinafter called "Mortgagoy'', and The Bank of Commerce hereinafter called "Mortgagee",
having its principal place of business in ldaho Falls, Idaho.

WITNESSETH: That Mortgagor IRREVOCABLY CMNTS, BARGAINS, SELLS, CONVEYS AND ASSIGNS
unto Mortgagee togcther with right of entry and possession the following described real properly siluated in the
County of Teton, State of ldsho, described in EIU!!!jA".,

TOGETHER WITH: all buildings, slructures, equipment, fixtures (including trees, vines and shrubs) and
improvemenls of every kind and description now or hereafter constructed or placed thereon; all standing timber and
timber to bc cut located thercon; all existing and future water rights, however evidenced, including inigation and
watering equipment and systems, ditches, laterals, conduits, and rights-oFway used to conv€y such water or to drain
the above-described property, all of which rights are hereby made appurtenant to the propeily, and all pumping
plants, electrical generators, wind machines, and fenoing and storage tanks, now or hereafter used in conncction with
the property, all of which are hereby declared to be fixtures; all existing and future grazing rights, teases, permits
and licenses; all oil, gas, and mineral leases, permits and rights used with the property; all tenements, hereditaments,
cascments, rights-of-way and appurtcnances to the properiy; and all right, title, and interest at any time of Mortgagor
(or any of its bailees, agents, or instrumenhlities), whether now existing or hereafter arising or acquired, whether
direct or indirect, whether owned legally, of record, equitably or beneficially, whether constituting real or personal
properly (or subject to any olher characterizations), whether created or authorized undor existing or firture laws or
regulations, and however arising in, including without limitation, the wator, water rights and other assets and ilems
described below in subparagraphs (a) through (h) which shall collectively be called "Water Assets" (hereafler
collectively referred to as the "Property'). Referpnces lo "Water" and "Water Rights' ars used herein in the
broadest and most comprehensive sense of the term(s). The term "\ilater" includes water rights and right to water or
whateve4 rights to mon€y, proceeds, prop€rty or oth€r benefits are exchanged or received for or on account ofany
Water Agsets or any conservation or othcr nonuse of water, including whatever righE are achieved by depositing
one's.shares of any Water Assets in any water bank or with any water authority, or any other water roallocation
rights;

b. All water (including any water inventory in storage), water righrs and entitlements, other rights to water
and other rights to rsceive water or water rights of every kind or nature whatso€ver including (i) the groindwater on,
under, pumped from or otherwise available to the Property, whether as lhe result of groundwater rights, contragtual
rights or otherwise, (ii) Mortgagor's right to r€move and extract any such groundwater including any permits, rights
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Recording Requested bY

WHEN REdORDED MAILTO:

The Bank of,Commerce
1730 West BroadwaY

P.O. Box 1887

Idaho Falls, Idaho 83403

Space Above'lhis Line For Req)rdcr's Use

Loan Number; 600i 64985 t

REAL ESTATE MORTGAGE

THIS MORTGAGE is made this 3rd day of September, 2020, befween PENFOLD FARMS' INC" un Idsho

corporation hereinafier cailet! ,,Mortgagor", una rnr Bank of eommerce hereinafter called "Mortgagcc"'

having its principal place of business in Idaho Falls, Idaho'

WI'INESSETH:I.hatMoTtgagoTIRREVOCABLYGRANTS,BARGAINS,SELLS,CONVEYSANDASSIGNS
,Jnro Mo!,tga-gee together wifi-, ?igrrt of entry and porses.ion the following desoribed real properfy situated in the

County of;t.c1on, State ol'ltiaho, descfibeci in B-bjtrjl-1!!l'

'l'oGETHER wITH: all buildings, structures' equipment, fixtures -(including 
trees' vines anci shrubs) arrti

improvements of every kind and description no* o, hereafter consfructed or placed thereon; all standing timber and

tirnber to be cut located thereon; all existing and future water rights, howover eviclcltced, including inigation.and

wateringequipment andsystemsrditehes, lateral+conJuits, and ,[],ts.oL*uyrrsqilLo coryqy srryh water or to drain

rhc ubovc doscribcd p*o,ffy, afl of *tli.r, right.s are hereby made appurtenant to the property, and all pumping

plants, electli"ol grn*ratJr-i'iiirrJ '"*t'i":', 'iq 
j:l!tg.1l^u:l'::,:?lnj'":"r*-:,1,::'::^TilJ1:3;ili*::::'::Jil

thc propcrty, all ot whtch are nereDy oeclare(l tu uE rr^rurlr' srr v^rr!r.r6 o'---"Q'a

and licenses; all oil, gas, and mineral ieases, perrnitsand righis used with the properfy; all tenements' hereditaments'

easemcnts, rights-of--way unO'uppun*un"' io the propenv] and aii rigiii' ti:i"i Tj-';::t::]:li:t;::',::-:,?iYiffi;tll
lo, uny of its*bailees, agents, oi instrumentalities), whether now existing or hereatter arlslng or 4cqurlvu' wrrc.rrqr

clirect or indirect, whether owned legally, ol ,""otO, tqui uUfy ot benefiJially, whether constifuting real or pers'nal

property (or subject t" .ny 
"trtrr "holracterizationsi, 

wtrettrer"created or authorized under existing or future laws or

regulations, anO toweverlrising in, including_without lirnitation, the water, water rights and other assets and items

described below in ,rupurugruittr (a) througlr (i-rl wirirfr shall collectively be called -"Water 
Assets" (hereafter

collectively referred to as tiie ;'Proplrty"), Rri"i.n"., to "Water" and 'iWater Rights" are used herein in the

broadest and most comprehensiv. ,rnw of tire term(s), The term "Water" includes water rights and right to water or

, .L ^1^=.-r-i^!.ro tn 6.rnci, nrncce.ls nroncrtv oa o,ila, benefits arc exchangecl or received for or on account of any

ilH[.;?:':.';;;:;;rilil;;r;,f;;,;; or warer, including *l*t.u.' rights are achieved bv depositing

one,s shares,of any water Assets in any watet bank or with any water authority, of any other water reallocation

rights: 
i

a. All water (including any water inventory in storage), 'rvater rights and entitlements,.olher rights to water

and other rights to ,..riu, *utri u, watel rights 
"f 

;i"ty kind-or nature whatsoever including (i) the groundwater on'

under, pumped flom or ottr*ir. available-to rtt. pt"p."y, whether as the result of groundwater rights' contractual

rights or otherwise, (ii) Mortgagor's righi ,o i.-,',-,onl" ula 
"*ttu.t 

any such groundwater irrcluding any ncrmits' rights

Fornr 1355
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or licenses granted by any governmental authority or agency or any rights granted or created by any use, easements,

covenant, agreement or contract with any person or entity, (iii) any rights to which the Property is entitled with
respect to suf'face water, whether such right is appropriative, riparian, prescriptive, decreed or otherwise and whether
or not pursuant to permit or other goyernmental authorization, or the right to stor€ any such water, (iv) any water,
water right, water allocation, disffibution right, delivery right, water storage right, or other water-related entitlement
appurlenant or otherwise applicable to the Properfy by virtue of the Properry being situated within the boundaries of
any district, agency, or other governmental entity or within the boundaries of any private water company, mufual
water company, or other non-governmental entity;

b. All stock, interest or rights (including any water allocations, voting or decision rights) in any entiry,
together with any and all rights from any entity or other person to acquire, receive, exchange, sell, lease, or
otherwise transfer any water or other Water Assets, to store, deposit or otherwise create water credits in a water bank
or similar or other arrangement for allocating water, to transport or deliver water, or otherwise to deal with any
Water Asset;

c. All licenses, permits, approvals, contracts decrees, rights and interest to acquire or appropriate any water
or other Water Assets, water bank or other credits evidencing any right to water or other Water Assets, to store,
carry, transport or deliver water or other Water Assets, to sell, lease, exchange, or otherwise transfer any water or
other Water Asset, or to change the point for diversion of water, the location of any water or Water Asset, the place

of use of any water or Water Asset, or the purpose ol'the use of any water or Water Asset;

d. AII rights,claims,causesofaction,judgments,awards,andotherjudicial,arbiteroradministrativerelief
in any way relating to any water or Water Asset;

e. All storage and treatment rights for any water or any other Water Asset, whether on or off the Property

or other properfy of Mortgagor, together with all storage tanks, and other equipment used or usable in connection

with such storage and any water bank deposit credits, deposit accounts or other rights arising on account of the

storage or nonuse of any water or any water or any other Water Asset;

f. All rights to transport, carry, allocate or otherwise deliver water or other Water Assets by any means

wherever located;

g. All guaranties, warranties, marketing, management or service conFacts, indemnify agreements, and

water right agreements, other water related contrhcts and water reallocation rights, all insurance policies regarding or
relating to any Water Asset;

h. All rents, issues, profits, proceeds and other accounts, instruments, chattel paper, conhact rights, general

intangibles, deposit accounts, and other rights to payment arising ffom or on account ofany use, nonuse, sale, lease,

transfer or other disposition of any Water Asset.

Absolute Assignment of All RevenLle From Water Assets - Mortgagor hereby absolutely and unconditionally assigns

to Mortgagee all proceeds, rents, issues and profits from any use (apart from watering plants on the Property or other

ordinary use on the Property), nonuse, sale, lease, transfer or disposition of any kind of any water or any other Water

AssetsubjecttoalieninfavorofMortgagee. Thatassignmentshall beperfectedautomaticallywithoutappointment
of a receiver or Mofigagee becoming a mortgagee in possession and Mortgagee shall have the right, before or after

the occurrence of any default or event of default, to notif, any account debtor to pay all amounts owing with respect

to those proceeds, rents, issues and profits directly to Mortgagee. Except as otherwise agreed in writing by

Mortgagee, Mortgagee may apply any such collection (and any rents, issues, profits and proceeds) to any

indebtednesS owed to Mortgagee in any order, prioriry or manner desired by Mortgagee.

MORTGApOR ABSOLUTELY AND UNCONDITIONALLY ASSIGNS, transfers, conveys and sets over to

Mortgagee all the rents, royalties, issues, profits, revenue, income and other benefits of the properfy arising from the

use or enjoyment of all or any portion thereof or from any lease, mineral lease, or agreement pertaining thereto

(collectively the "Rents"); SUBJECT, HOWEVER, to the right, power and authority given to and confened upon

Mortgagor by Paragraph B.3 hereof.
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PERSONAL pROpERTy SECURITY AGREEMENT: All of the Property will be considered to the tullest

;;;;irt.il"* i" Ur *"f prop€rty fbr purposes ol'this Mortgage, To the extent that any of the Property' (including

*iy,*i'r*r!;;;."y w"i.r'Rss.ts oi fixrures), is deemeJt6 constitute, is adjutJicated lo be, ot'declarcd to bc

personal prolerty, this Mortgage shall also be dbemed to be a security agreement' Mortgagor does hereby create

and grant to Mortgagee " rE ilrfry interest irr all suclr personal property dosoribed herein; and tlrther, grants to

Mortgagee all of the rigfttt u"i'remedies of a secureb party undir the Uniform Commercial Code and other

appliiable state law, which rights are cumulative'

FIXTURE FILING: This Mortgage shall also be deemed to be a fixture filing under the uniform commercial

Code and is to be recorded in ihe couniy real estate records'

FoR 'I'HE PURPOSE oF SECURING: (l) payment of the indsbtedness or obligations evidenced by the

following promissory note(s) and/or guaranties'executed by Mortgagor and/or others to the Mortgagee at the times'

in the manner and with interest as theiein set forth (notes may .ontuin variable or adjustable rate provisions):

ent dated as of ber 3, 2020, in the stated

principal amount of $1,587,096'00.

(2) The payment of such additional loans or advances, including advances under a rcvulving line of crcdit' lvith

interest thereon, as hereafter may be made to Mortgagor, or MJrtgagor's succes$ors or assigns, and/or to parties

whose obligation fvrortgag"t l. iu.i*t.eing, evide"ncid 
'by 

a ptotiitory note or otherwise and any obligations

^.lirlannerlhwanvorraranticsexecutedbyMtrrtgagurirrtbvorolMortgogee;PRoViDEDFiowTVER'TIIAT,srrch
iltil;;' i;;'."d;;;ros guaranry ouiigotiorisittott u. sectrrcrl bv this y"lc?c: onlv itthg,Promissory note'

guaranfy, or other riocumenievidencing sich loans or advances shall recite that it is to be secured by this Mortgage;

(3) the payment of any substitute notes, renewals, reamortizations, and extensions of all indebtedness secur'ed by this

Mortgage; (4) the perforrnance of every obligation and agreement of Mongagor whether contained or incorporated

by refercncc in this Mortgage, or containedln any loan document_or gu.aranty executed by Mortgagor in favor of

Mortgagce, with respect 6iny toan, advanee, or guaranty secure.d by this Mortgage; and (5) the payment of all

s.nts expclrdetl ur acivarrc,:r-i Liy iviorrgagce u,,d,r, Ji' pursiian: to ihc te!-m:i of this Mortgage' together wilh interest

ihcreon as herein providcd. ih, ,oitiiui'g validity and priority ol' this Mortgage as securiry tor future loans'

advances, or guarantres shail nor be irnpairetl'uy't1," fact thai at ccrtain times hereafter there may exist no

outstauding indebtecinsss fronr Morlgagor io Mortgagee or no commitment to make loans or advances'

A. TO I{iOtE€T TM,SECIJBIIY q{ THI! rygRIG4G&r',roR-TGAGoRAGREES:

L To use loan proceeds solely tor the purposes set lurth irr thu luan application(s) or ogreomonts'

z. To keep the property in good oondition, working order and repair; care fbr the Properly in

o^^^,Aancc rvith qtnnriarris of sood husbandry and io keep all trees, vines and crops on said land

oi"orr,r'""ti';;;;;,'t;;;;ri, iertitizcd, sprai,ed, and tumigated; noilo remove, desffov or sulfer

the removal or destnrction of any buileting, irn"., canal, well or other improYements or fixtures

thereon; not to remove, replace or alter an-y'hortioultural or viticulfural tree, vine or shrub planted

thereon without the prior.written conscnt of Mortgagee, except in the ordinary-eourse of business;

to complete or restore promptly and in good and *oikmanlike manner any building which may be

constructed, damaged or destioyed theieon; to comply with all laws, covenants anci restrictions

affecting the property; not to comrnit or permit waste thereof ; not to commit, suffer or permit any

, act upon the property in violation of law; to do all other acts which from the character or use of the

I pr"plty may be reasonably n""rrrory, the specific enumerations irei'eiii noi excluding the general;

l, to ourriu, anA perform att bUligatloni of Mortgagor under any lease ofthe Properfy'

lr

3. I Toprovide,maintainanddelivertoMollgagQctrrcand,all othertypesulittsurattuculthetypcand
, in amounts as Mortgagee may require, *ith*tort payable clauses solely in favor of Mortgagee' ln

the event of loss, the insurance pior.ror, or any part tbereof, may be applied by Mongagee' ai its

option, to the reduction of the indebtedness hereby secured or to the restoration or repair of the

nfnnertv tlarrraucd. In ths cvcnt thot ths Mortgagor shall fail to provide satisfactory hazard
?''-'f-'- J : J- . ,^ 4---^- ^r r '

insurance, Mofigagee may procure, on Mortgagor's behalf, insurance in favor of Mortgagee alone'

Irorm I 355
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4.

If insurance cannot be secured by Mortgagor to provide the required coverag€, such inability shall
constitute an event ofdefault hereunder.

To appear in and litigate any action or proceeding purporting to affect the securify hereof, the title
to the Property, or the rights or powers of Mortgagee; Mortgagee may appear in and litigate any
such action or proceedings, including any bankruptcy, partition or condemnation proceeding,

affecting the Property, or Mofigagee's interest therein, in which event Mortgagor agrees to pay all
costs and expenses thereof, including attomey's fees and costs of securing evidence of title.

To pay on or before the due date all taxes and assessments affecting the Property, including all
assessmcnls upon water company stock and all rents, assessments and charges for water,
appurtcnant to or used in connection with the Properry; to pay, when due, all encumbrances,
charges, and liens, on the Properly or any pafi thereof, which at any time appear to be prior or
superior hereto.

In case of any suit to foreclose this Mortgage or to collect any charge arising out of the debt
hereby secured, or of any suit which the Mortgagee may deem necessary to prosecute or defend to
effect or protect the lien herein, including any proceeding in bankruptcy, or if Mortgagee retains
an attorney to advise Mortgagee in connection with this Mortgage or any other agreement related
to the indebtedness secured by this Mortgage, Mortgagor agrees to pay a reasonable sum as

attorney's fees and all costs and legal expenses in connection with said suit, and further agrees to
pay the reasonable costs qf searching the records and abstracting or insuring the title, and such
sums, costs and expenses shall be secured hereby and shall be included in any decree of
foreclosure. The fees and costs described herein and elsewhere in this Mortgage shall be in
addition to those set forth in the loan agreement or any other written agreement befween
Mortgagor and Mortgagee.

Should Mortgagor fail to make any payment or to do any act as provided for in this Mortgage,
then Mortgagee, but without obligation to do so and without notice to or demand upon Mortgagor
and without releasing Mortgagor llom any obligation hereof, may; make or do the same in such

manner and to such extent as either may deem necessary to protect the Properfy, Mortgagee being
authorized to enter upon the Property for such purposes; commence, appear in and litigate any

action or proceeding purporting to affect the security hereof or the rights or powers of Mortgagee,
including any bankruptcy proceeding affecting the Properfy; pay, purchase, contest, or
compromise any encumbrance, charge or lien which in the judgment of either appears to be prior
or superior hereto; and in exercising any such powers, incur any liability, expend whatever
amounts in its absolute discretion it may deem necessary therefore, including aftomey's,
accountant's, and appraisal fees, environmental fees, and costs ofsecuring evidence oftitle, and all
amounts so expended shall be obligations of Mortgagor secured by this Moftgage, Nothing
contained herein shall prohibit Mortgagee from entering the Property, at a reasonable time and

upon reasonable notice to Mortgagor, without incuning or assuming any obligations or liabilities
whatsoever, for the sole purpose of inspecting the Property,

To pay immediately and without demand all surns expended by Mortgagee pursuant to the
provisions hereof, with interest from date of expcnditure at the same rate as is provided for in the

note or notes secured by this Mortgage. In the event that such sums are not immediately paid,

they shall be added, along with the appropriate amount of capital stock or participation ceftificates,
to the principal balance ofthe indebtedness secured hereby and shall acsrue interest as herein set

forth, All such sums shall be secured hereby.

Environmental Representations, Warranties and Covenants.

(a) Except as disclosed in writing to Mortgagee, or except as otherwise provided in any loan

agreement between Mortgagee and Mortgagor which specifically refers to the Property, to the best

knowledge of Mortgagor after due inquiry, Mortgagor hereby further represents, warrants and
covenants as follows:

5

6.

8

9
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(i) No pollutants, contaminants (including oil or other petroleum products), toxic or

hazardouj substances, or solid or hazardous wastes, as such terms are defined under any

federal, state or local Environmental Law, regulation or ordinance (hereinafter
,,Contaminants") have been, are being or will be generated, manufastured, produced, stored,

disposed of, discharged, released threatened to be released, or otherwise allowed to migrate or

,r"up, on, under oifrom the Property in such quantities or conc€ntrations as would violate

any federal, statc or local Environmental Law, regulation or ordinance or as would require

Mortgagor to repoft such condition to any governmental authority or to undertake removal or

remediai action to ciean up such coniaminants;

(ii) No Contaminants are located on, in or under any property located adjacent to the Properly

in'such quantities or concentrations as would constifute a violation of any Environmental Law

or as would require the owner of the adjacent properfy to report such condition to any

governmental authority or to undertake removai or remedial action to clearr up such

Contaminants;

(iii) Neither the Properfy, nor any portion thereof, nor any adjacent properfy or portion

theieot, has been or'is proposed to be listed under the Comprehensive Environmental

Response, compensation and Liabiliry Act (42 U.S.C. Section 9601, et seq.), or any

unuiogou, state iaw. Mortgagor shall immediately notify Mortgagee if Morlgagor acquires

anv iniormari.rn concerning the llsting ur propusud listing ot tlrc l'ropcrty or uny ocijooont
'-'J "-'-" " -" '

p,op.,fy and shall providc Mortgogoo lvith any documents in Morlgagor's pnssession relative

thet'eto;

(iv) No hazardous wastes, as defined under the Federal Resource Conservation and Recovery

i"t $Z U.S.C. Section 6901, et seq.), or any analogous state law ("Hazardous Wastes"),

have been, are bcing or will be stored or treated in surface impoundr-nents or other structures

,tr" faeilitic.s iocateci on lhe Property that are pailially or entirely below ihe ground surface;

(v) No iitigation, investigarion, atlmirrisira'rivs "Action") has pieviously bccn brought, is now

pending, o"r to the besi knoivledge of Morlgagor threatened agajnst or anticipated by
^lAortgfiot, 

with respect to Mortgigor's use or management of flazardous Materials or

Ilazal&lis Y{aslerqrlhe qrvirq41qC4?l qg!{L{ol glqq {operty, ineluding any underlying

groundwater. Upon Gaining itrereof ttaonfagoistratt immediately noti$ Mortgagee of any

such Action or threatened Action and provide Mortgagee with coples of all docutrrctttutiurr

relnfive thereto: and

(vi) Ex0ept as disclosed in writing to Mortgagee, no underground tanks. wells (except
r-- -^-J- -:+^ ^- ^-., ^+L^- -+^.o^o tqnlzc /i!'l-qnlrstt\ /whefher

dolnestlc water wglls)' sepllo tallKs' Pullul' Pltr ur qrtJ vrrrvr JrvrqEw rsrr'\r \ r

currcntly in use or abandoned) are or were locaicti un ur uirder ihe Property- and no Tank's are

or were serving the properry described herein, With respect to any Tanks disclosed in writing

to Morlgagee, Mongagor siall comply with all federal, state and local laws, regulations and

ordinaniei and any iequirements ol city or county l'rre departments, applicable to the

maintenance and use of such Tanks, including, without limitation, Title 40 of the Code of

Federal Regulations Part I 12.

(b) Nothing herein shall be cieemeci to prohibit Mongagor fiom (i) usiiig, irandling or storing

hazardous materials or substances, as defined under any federal, state or local law, regulation or

ordinance (..Hazardous Materials") or (ii) storing or ffeating non-hazardous wastes, so long as

such activities are carried out (a) in a good and husbandlike manner in the ordinary course of

business, and (b) in complianca with att applicabte environmental laws, regulations, permits'

orders or other requirements'

(c) In the event that Mortgagor is in breach ol any of its representations, warranties or covenants

as sst forth above, Mortgugot, ut its sole expense, shall take all action required, including

Form 1355
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10, i

environmental cleanup of the Property, to comply with the representations, warranties and
covenants herein or applicable legal requirements and, in any event, shall take all action deemed
necessary by appropriate govemmental authorities. Mortgagee shall have the right, but not the
obligation, to advise appropriate governmental buthorities of any environmental condition on or
affecting the Property that constitutes or may constifute a breach of Mortgagor's obligations
hereunder.

(d) Mofigagor and its successors and assigns shall indemnifr, defend, protect, and hold harmless
Mortgagee, its directors, officers, employees, agents, shareholders, successors and assigns and
their officers, employees or agents, from and against any and all claims, suits, damages, liens,
losses, liabilities, interest, judgments, rgsponse and cleanup costs, dernands, actions, causes of
action, injuries, adminisffative proceedings and orders, consent agreemenls and orders, penalties,
costs and expenses (including any fees and expenses incurred in enforcing this indemnify, any out-
of-pocket litigation costs and the reasonable fees and expenses ofcounsel) ofany kind whatsoever
("Claims") paid, incuned or suffered by, or assefted against Moftgagee, including but not limited
to Claims arising out of loss of life, injury to persons, frespass or damages lo or contamination of
property or nafural resources, or injury to business, in connection with or arising out of the
activities of Mortgagor on the Property, Mortgagor's predecessors in interest, third parties who
have been invited, permitted or trespassed on the Property, or parties in a contractual relationship
with Mortgagor, or any of them, or which directly or indirectly arise out of or result from or in any
way connected with the Property, whether or not caused by Mortgagor or within the conffol of
Mortgagor, including without limitation: (i) the presence, use, generation, treatment, storage,
disposal, release, threatened release, or discharge of any Hazardous Material or Contaminant at or
ilom the Property and/or the cleanup of Hazardous Materials or Contaminants within, on or under
the Property; (ii) Mortgagor's breach of any of the representations, warranties and covenants
contained herein; and (iii) Mortgagor's violation or alleged violation of any applicable
Environmental Law, regulation or ordinance.

(e) Mortgagor's representations, warranties, covenants and indemnities contained herein shall
survive the occurrence of any event whatsoever, including without limitation the payoff of any
promissory note(s) secured hereby, the release or foreclosure of this Mortgage, the acceptance by
Mortgagee of a deed in lieu of foreclosure, or any transfer or abandonment of the Properry.

(f) The term "Enyironmental Law" shall mean any federal, state or local law, statute, ordinance,
or regulation, now in effect or hereinafter enacted, pertaining to health, industrial hygiene, or the
environrnental conditions on, under or about the Property, including but not limited to enactments
requiring the removal or containment of asbestos-containing materials in private buildings,

(g) Mortgagor shall permit, or cause any tenant of Mortgagor to permit, Mortgagee or its agents,
or independent contraclors to enter and inspect the Property at any reasonable time for purposes of
determining, as Mortgagee deems necessary or desirable: (i) the existence, location and nature of
any Hazardous Materials or Hazardous Wastes on, under or about the Property, (ii) the existence,
location, nature, magnitude and spread of any Hazardous Materials or Hazardous Waste that has
been spilled, disposed ofl discharged or released on, under or about the Properly, or (iii) whether
or not Mortgagor and any tenant of Mortgagor is in compliance with applicable Environmental
Law. If Mortgagor or its tenants fail to comply fully with the terms of this subdivision (g),
Mortgagee may obtain affirmative injunctive relief to compel such compliance.

Grazing Rights. If any portion of the Property described in this Mortgage is used by Mortgagoras
the basis for obtaining grazing permits or other grazing rights issued by any govemmental agency,
including without limitations the Forest Service, U,S, Department of Agriculture orthe Bureau of
Land Management, U.S. Department of Interior, Mortgagor covenants and agrees as follows:

(a) Said grazing permits or other rights are in good standing and have not been modified, reduced
or limited in any other respect, except as fully disclosed in writing to Mortgagee;

I

I
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(b) Mortgagor will perform all obligations imposed as a requirement of exercise of said grazing

I permits niJtn.r righis and will comply with all laws, rules and regulations applicable thereto;

(c) Mortgagor will take such timely action as may be required to cause the renewal or reissuance

: of said graJng permits or other rights from time to time as they expire during the term thereof'

Mortgagor uglm unA acknowledgis that the failure to renew or cause the reissuance of any said

permi-ts-for iny ,ruron, whether the result of an act or omission of Mortgagor or for reasons

beyond Mortgagor's control, is an event of default hereunder and Mortgagee shall have the right to

exlrcise the rights hereinafter set forth in this Mortgage; and

(d) Mortgagor agrees to pay all fees, charges, rents or other payments accruing under said permits

. o, uny ,rnr"*uls-thereofl piior to delinquincy. ln the event Mortgagor fails to pay any such

paymlnt, tire amount unpaid shall become a part of the indebtedness secured by this Mortgage and

shall be immediately due and payable'

B. IT IS MUTUALLY AGREED THAT:

L Any award of damages in connection with any taking or condemnation or injury to the Properly by reason

of public use, or foidamages resulting tlom privatJfrespass or.injury to ihe Frt'rperty, is absoiiitely and

unconditionally assigned an'd shall be paid to Mortgagee, under the terms and conditions of this Mortgage

pertaining to n.ntri Upon receipt of such mon.y Mottgagee may apply the same on 
.the. 

indebtedness

secured here-by. Mortgagor agrees ro execuie suuii il'iiihei documenis as may be required io effeci thc']

assignments herein made as Mortgagee may require'

2. At any time, without affecting the liability of any pcrson for the payment of. the indebtedness secureei

hereby, and without otherwise affecting thL security'hereof, Mortgagee may (a) consent to or join in the

making of any map or plat of the Properfy; (b) grant any easement or create any restriction thereofl (c)

suborclinate this Mortgage; (cl) extend or" ,nodiiy the terin of the loan or loans secured hereby; and (e)

,.ll ^- ,,^,, ..,'rr ,'flhn lrr^norlrrrr'l(:;t\t: \\,lLlt()uL wdttdilLY. a'!{,r .trr} !/urL ur rrrw I rvPv,r_' '

3. I)rior to any detaull by Mortgagor in the payrrrerri, t-rbser.uance, performancc and discharge of any condition,

obligation, covenanti o1. ugirJtrnt of Morfgagor contained herein, Mortgagor may, for collection and

6istribution purporrs'only, collect and receivJtiie Rents as they come due and payable; the Rents are to be

. -t:-r L.. \4^d^.,..,.i,^ rh., n,,r,mnnr,rlthe nrinr.ina! and interest and all other sums due or payable on any
applluu uy lYrultB4BUr ru rrru Pq/rrrwrr
promissory note or'guaranty'seiured by this'Mortgage and to the payment of all other Sums pafable under

this Mortgage and, ihereafter, so long as the atoresaid has occrrned, the balarruc slrall be distributcd to thc

account of Mortgagor. LJpon any suJh default, Mortgagee may at any time without notice, either in person,

fV ug"nt, o, by irJe"iver to be appointed by a court,-and without rcgard to the adequacy of any security fbr

+L- i-,lahio.tno." herehv cenrrred enter llnon and take oossession ofthe Property or any part thereof, in his

il;'ffi;;;;;;hr*i* f"il..t r'".h renis, issues and profits, including those past drre and unpaid,

and apply ttre sarne, iess costs an<i expenses oiopeiaiiuii aiid collcction, including reasonable attorney's

f'ees, upon any indebtedness secured hereby, anci in suoh orrler as Mortgagec may determine ; also perform
r-r- -^r:^- :-:^^r;^- ^- -ra+cnrinn ^c mqv ho nccesqnru or nroner to conservg thg valUg

sUCh acts OI fepalrr uul[lvaLlullr llllBdLlurr ur Prvlvurrvrr' qu rrrs/ sv

of the property; also lease the same o, uny purt thereof for such rental, term, and upon such conditions as its

judgment nray Oirtut.; also prepare for liaivest, remove, and sell any crops that may be growing upon the

nro"p*rty, and apply the procledi thereofupon the indebtedness secured hereby.

4. The entering upon and taking possession of the Property, the coiieciion of such ren'ts, issues, and profii;, or
' 

thr,p-;;td; 
"i 

ftir 
"na ",n.i 

inrurunr" policies, or'compensation- or,awards for any taking of or damage to

1|rs,propertj, and the application or release thereofas aforesaid, shall not cure or waive any default or

notice of det-ault lrereunder or invalidate any act done pursuant to such notice'

5. Upon default by Mortgagor in payment of any indebtedness,secured hereby or in performance of any

agreement hereunder, uit iu6 secured hereby siall immediately become due and payable at the option of

the Mortgagee anel in'accordance with applicable state law. ln the event of default, Mortgagee may employ

counse! to enforce ;^y*."i of th* oUtieutions secured hereby, may foreclose and' if applicabie, seii the
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Properfy by advertisement and sale, and in accordance with other applicable state law, and may exercise
such other rights and rernedies granted by law and equity, which rights and remedies shall be cumulative
andj not exclusive. Mortgagee may r€sort to and realize upon the security hereunder and any other real or
personal property securify now or hereafter held by Mortgagee for the obligations secured hereby in such
order and manner as Mortgagee may, in its sole discretion, determine. Resort to any or all such security
may be taken concurrently or successively and in one or several consolidated or independent judicial
actions or lawful nonjudicial proceedings, or both. If the obligation secured by this Mortgage is also
secured by personal property, fixfures or crops, Mortgagee may enforce its security interest in the personal
properly, fixtures and crops and its lien under this Mortgage in any manner and in any order or sequence
permitted by applicable law. All remedies are cumulative and none are exclusive; no election by
Mortgagee to pursue one remedy or item of collateral shall be deemed to be a release or waiver of any other
item of collateral or a release or modification of the liabilify of Mortgagor or any guarantor to pay and
perform in full all obligations to Mortgagee. The procedures governing the enforcement by Mortgagee of
its foreclosure and provisional remedies against Mortgagor shall be governed by the laws of the state in
which the Properfy is located, Nothing contained herein shall be construed to provide that the substantive
law ol the state in which the Property is located shall apply to Mortgagee's rights and Mortgagor's
obligations hereunder or under the promissory note(s) or guaranties described herein, which are and shall
continue to be governed by the substantive law of the state in which the promissory note(s) or guaranties
were executed.

6. The failure on the part of the Mortgagee to promptly enforce any right hereunder shall not operate as a

waiver of such right and the waiver by Mortgagee of any default shall not constitute a waiver of any other
subsequent defaults, Subsequent acceptance of any payment by the holder hereof shall not be deemed a

waiver of any default by Mortgagor, or of Mortgagee's rights hereunder as the result of any sale, agreement
to sell, conveyance, or alienation, regardless ofholder's knowledge ofsuch default, sale, agreement to sell,
conveyance, or alienation at the time of acceptance of such payment.

7. This Mortgage applies to, inures to the benefit of, and binds all parties hereto, their heirs, legatees,
devisees, administrators, executors, successors and assigns. The term Mortgagee shall mean the holder and
owner of any note secured hereby; or, if the note has been pledged, the pledgee thereof. In this Mortgage,
whenever the context so requires, the masculine gender includes the feminine and/or neuter, and the
singular number includes the plural. All obligations of Mortgagor hereunder are joint and several,

8. In the event the herein-described Properry, or any part thereof, or any interest therein, is sold, agreed to be
sold, conveyed, alienated or transferred, including any water transfer as defined in subsection (a) below, by
Mortgagor, or by operation of law or otherwise, except by inheritance, without Mortgagee's prior written
con'sent, all obligations secured hereby, irrespective ofthe maturity dates, at the option bfthe holder hereof,
andl without demand or notice, shall immediately become due and payable. Failure to exercise such option
shall not constitute a waiver of the right to exercise this option in the event of subsequent sale, agreement to
sell; conveyance or alienation.

a. A water transfer is any transfer, assignment, sale, exchange, gift, encumbrance, pledge,
hypothecation, alienation, grant ofoption to purchase, or other disposition of, directly, indirectly
or in fust, voluntarily or involuntarily, by operation of law or otherwise, or the entry into a

binding agreement to do any of the foregoing with respect to all or any part of (i) the groundwater
on, under, pumped from or otherwise available to the Properfy, (ii) Mortgagor's right to remove
and extract any such groundwater including any permits, rights or licenses granted by any
govemmental authoriry or agency and any rights granted or created by any easement, covenant,
agreement or contract with any person or entify, (iii) any rights to which the Properfy is entitled
with respect to surfacp water, whether such right is appropriative, riparian, prescriptive or
otherwise and whether or not pursuant to permit or other governmental authorization, or the right
to store any such water, (iv) any water, water right, water allocation, distribution right, delivery
right, water storage right, water allocation, or other water-related entitlement appurtenant or
otherwise applicable to the Property by virtue of the Property's being sifuated within the
boundaries of any district, agency, or other governmental entity or within the boundaries of any
private water company, mutual water company, or othor non-governmental entity, or (v) any
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shares (or any rights under such shares) of any private water company, mutual water company, or

, other non-gnu.1111nental entitv pursuant to which Mortgagor or the Properfy tnay receive any

I rights.

1n the event any one or more of the provisions contained in this Mortgage or in any promissory note(s)

hrr.by ,.rur.d shall for any ,.u.on b, held to be invalid, illegal or unenforceable in any respect, such

invaliiity, illegality o, unrnfor..ubility shall not affect any other provision of this Mortgage or said

promissory noic(s), but this Mortgage and said promissory note(s) shall be construed as if such invalid,

illegal or unenforceable provision had never been contained herein or therein'

By:

Signature(s)

PENFOLD FA Idaho Corporation

t eE ,lJe+/

V. PEN

Secretary

Notary ent(s)

Notary Public in and for said County and State

STATE OF -IA.aL-v

V\)
zo%.before me, the undersigned Notary Public in and lor said

County and State, personailY JANET F. PENFOLD [( ) personally known to mcl t( ) proved to ms on the basis of

satist'actory evidencel to be the person who exccutcd the within instrument as SECRETARY, and on behall of the corporation

.L-'^:- -^-^llllEl glll ll(lllvu,
rL... rl.,-

sllu cwNrrvrr rvvSev !v rrrv co!'Por4tion executcd the within inslrilment pursuant to its by-laws or a

resolution of its board ofdirectors.

F

$'n.rg or -fu.a-b<o )

couN1y oe jLhvt ;''

on rh\s /fiay 
", -5&4 

cr 2;zZ belbre.mc, the unctersigned Notary Publio in and for said

counry and state, pcrsonaliy opp.ur*d t"\Ris v. pntlrt;'LD [( ) pcisuiiaily kttoivn to mcj [( i proveci to me olr iirL: nasis r-ri

sarisfaorory evidence] to bc rhc person who executcd the within initrunrcnt as PI{ESiDENT, and on behalf of'the corporation

thercin named, and acknowledged to me that the corporation executcd the within instrument pursuant 1o iis by'laws or a

rcsolution of its board of directors.

WIT\lESSrfiv ha?ffi nd nnd nfficial sqal

/-.rW

)
ss,

,rrt"%_wlTNEgS nr! hand andkL
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EXHIBIT "A"

Teton,lD
Parcel No.: RP04N46E065401A and RP04N46E083000A

PARCEL 1:
TOWNSHTP 4 NORTH, RANGE 46 E.B.M., TETON COUNTY, TDAHO'
SECTION 6: WVTSEVoNWYo; NEIASWVo; LOTS4' 5 AND 6

PARCEL 3:
TOWNSHIP 4 NORTH, RAHGE 46 E.B.M., TETON COUNTY' IDAHO.
SECTION 8: WTzNW%; tlW%SW%i Slfz$tlVa

TOGETHER WITH 367,50 SHARES of water stock in the CARDEN WATER COMPANY,
LIMITED,

ALSO TpGfj'fl-lER with the following water rights registered with the State of Idaho

Department of Water Resources: Water Right Number(s); 22'l 1800'

I:orm 1355
Pagc I of I



State of Idaho
DEPARTMENT OF WATER RESOURCES
Eastern Region.900 N SKYLINE DR srE A.IDAHo FALLS, ID 83402-1718
Phone: (208)525-7161 . Fax: (208)525-7177 . Website: www.idwr.idaho. gov

Brad Little
Governor

Gary Spackman
Director

March 05,2021

THE BANK OF COMMERCE
C/O WESTERN AG CREDIT
PO BOX 95850

SOUTH JORDAN UT 84095-0850

RE: Notice of Security lnterest for Water Right/Permit No(s): 22-11A00

Dear Security lnterest Holder:

The Department of Water Resources (Department) acknowledges receipt of correspondence adding
security interest of the above referenced water right(s) to you. The Department has modified its
records to reflect the change in security interest and has enclosed a computer-generated report for
you.

Updating the ownership record for a water right does not reconfirm the validity of the right. When
processing a Notice of Security lnterest, the Department does not review the history of water use to
determine if the right has been forfeited or deliberately abandoned through five years or more of non-
use. To read more about water right forfeiture, including how to protect a water right from forfeiture,
please see ldaho Code SS 42-222 and 42-223.

lf you have any questions concerning the enclosed information, please contact me at (2OA) 497-3787.

Sincerely,

Jonie Barg
Technical Records Specialist 1

Enclosure(s)

cc: E WAYNE SCHIESS


