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Luke H. Marchant, Esq. (ISB # 7944)
lmarchant@holdenle gal. com
Robert L. Harris, Esq. (ISB # 7018)
rharris@holdenlegal. com
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
1000 Riverwalk Dr., Ste. 200
P.O. Box 50130
Idaho Falls, Idaho 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518

Attorneys for Elaine R. Sorensen

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 84270 IN THE NAME OF
ELAINE R. SORENSEN

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

APPLICANT'S WITNESS
AND EXHIBIT LIST

Applicant Elaine R. Sorensen ("Sorensen"), by and through her attorneys of record,

Holden, Kidwell, Hahn & Crapo, P.L.L.C., pursuant to Hearing Officer Cefalo's Notice of Hearing

and Scheduling Order dated November 2,2020,hereby submits Applicant's Witness and Exhibit

Zzsl summarizingthe witnesses that may testifi at the hearing and the exhibits that may be offered

as evidence by the Applicant at the hearing scheduled for the above-entitled matter on February

l7-19,2021.

WITNESSES

The following witnesses may be called by Sorensen to testi$r at the hearing:

Adam Sorensen

Elaine Sorensen

Thomas R. Wood, Ph.D. (expert witness)
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Any of the protestants

Any of the protestants' witnesses

EXHIBITS

The following exhibits may be introduced at the hearing

Order Granting Motion for Summary Judgment, In Part in the Matter of Application for

Transfer No. 83745 in the Name of Sunset Farm & Ranch, LLC

Illustrative GIS map (prepared by Sorensen's counsel, Luke Marchant)

Illustrative GIS map (prepared by Sorensen's counsel, Luke Marchant)

Illustrative GIS map (prepared by Sorensen's counsel, Luke Marchant)

Illustrative GIS map (prepared by sorensen's counsel, Luke Marchant)

Expert report prepared by Thomas R. wood, Ph.D., clearwater Geosciences, LLp

Sorensen also hereby provides notice that its counsel may use ArcMap, a GIS mapping

program, and Google Earth for illustrative purposes to aid Sorensen's description of various

features that are relevant to the issues to be addressed at the hearing. The illustrative maps

described above were prepared using ArcMap.

Sorensen reserves the right to submit additional exhibits, such as those necessary for

rebuttal of any witnesses or exhibits, and to use any official documents that are included within

IDWR's files for the water rights identified at the hearing on this matter.

DATED this 3'd day of February 2021

Luke H. Marchant, Esq.
HoLDEN, KIDwnLL, HaHN & CRapo, p.L.L.c
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CERTIFICATE OF SERVICE

I hereby certify that on this 3'd day of February,2021, I served a true and correct copy of
the following described pleading or document on the attorneys and/or individuals listed below by
the method(s) indicated.

DOCUMENT SERVED: APPLICANT,S WITNESS AND EXHIBIT LIST

ORIGINAL TO: James Cefalo
Hearing Officer
900 N. Skyline Dr., Ste A
Idaho Falls, ID 83402-1718
James. Cefalo@idwr. idaho. eov

ATTORNBYS AND/OR INDIVIDUALS SERVED

Jerry Browne
3041 N. 3350 W.
Moore, ID 83255

Cindy Archer
P. O. Box 463
Moore, ID 83255
Rooneysmom2 @hotmail. com

Karon Huggins
cloMatea McCray
3470 Cobblestone Lane
Idaho Falls, ID 83404
mateamccray@ gmail.com

Jim Speck
Speck & Aanestad
P.O. Box 987
Ketchum, ID 83440
i im@ speckandaanestad. com

X Mail
n Hand Delivery
flFacsimile
n Email

n Mail
! Hand Delivery
n Facsimile
X Email

X Mail
! Hand Delivery
n Facsimile
X Email

n Mail
n Hand Delivery
n Facsimile
X Email

Luke H. Marchant, Esq.
HoLDnN, KnwELL, Herru & CRapo, p.L.L.c

G:\WPDATA\LHM\7151 Sorensen, Mitchell\027 2020 Stacking Transfer\Hearing\Witness and Exhibit List.docx
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BEFORE THB DEPARTMENT OF WATER RESOURCES

OF THB STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 8374s IN THE NAME OF )
SUNSET FARM & RANCH LLC )

ORDER GRANTING
MOTION FOR SUMNIARY
JUDGMENT,IN PART

PROCEDURAL HISTORY

On November 6,2019, Sunset Farm & Ranch LLC ("Sunset") filed Application for
Transfer 83745 

"vith 
the idaho Department of Water Resources ("Departmenf'j, proposing to

trtake cltanges lo elevert waler righls. The application was protesied by young Fiarvey Walker
("Walker"),Larry Quist ("Quist") and Karon Huggins ("Huggins"). Sunset filed an amenclecl
Application for Transfer 83745 ("Application 83745") on July 15,2A2A. In response to the
amended application, Fluggins filed a revised protest on August 17,202a,

on November 25,2020, Sunset filed a Motionfor sumn'tary Judgment and
Memorandum in Supporl ("Sunset Motion") pursuant to Rule 260 of the Department's Rules of
Procedure (IDAPA 37.01.01). Sunset asks the Hearing Officer to adopt an upprouul condition
subordinating Sunset's Big Lost River r,vater rights to rights held by euist and Huggins and to
dismiss the remainder of the protests filed by Quist and Huggins. Sunset Motionat 17-18.

On Decembet 9,202A, Huggins filed an Objection to Motionfor Summary Judgment and
Memorandum in Supporr ("Huggins Response"). Also on Decemb er 9,2A20 euist filed Laryy
Quist's Opposition to Sunset Farm & Ranch LLC's Motionfor Sumwary Judgment ('.euist
Response").

STANDARD OF REVIEW

The Department's Rules of Procedure (IDAPA 37.01.01) do not explicitly authorize the
filing of motions lor summary judgment. The rules do, however, authorize the fiiing of pre-
hearing motions, which would nalurally include motions for summary jutlgment. See IDApA
37.01'01.260 and 37.01.01.565. Although the Idaho Rules of Civii Procedure generally do not
apply to contested cases belore the Department (see IDAPA 37.01.01 .052), the Department relies
on standards set forth in Rule 56 of the Idaho Rules of Civil Procedure and the associated case
lar,v as a guide for addressing motions for summary judgment. A motion for summary judgment
may be granted if a hearing off,cer determines there are no genuine issues of material fact and
the moving party is entitled to judgment as a matter of law. sea LR,c.p. 56.
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SUMMARY OF WATER RIGHTS

1. The following water rights are included in Application 83745

2. Water rights 34-4AA2,34-2277,34-1477A,34-14771,34-14772 and,31-14773,in
combination, are limited to the inigation of 358 acres.

3. Water rights 34-187A,34-795D,34-196C,34-24808 and34-24g1G, in combination,
are limited to the irrigation of 84 acres.

4. Application 83745 proposes to combine water rights 34-197A,34-195D, 34-196C,34-
24808,34-2491G,34-4002,34-2277,34-14770,34-14771,34-14772 and 34-14773 to ircigate 442
acres within a 612-acre permissible place oluse. The proposed permissible place of use is iocated
on Sunset property.

5. Water rights 34-197A,34-195D,34-196C,34-2491G,34-r477a,34-14771,and 34_
14773 currently authorize one point of diversion: the Arco Canal ("Arco Diversion") located on the
Big Lost River in the NWNWNW of Section 26, T04N, R26E. Application 83745 proposes to adcl
a second point of diversion to the Big Lost River r,vater rightsr a pump station ("Sunset River
Pump") in the NWNESW of Section 17, T03N, R27E.

6. The Sunset River Pump is an existing pump station on the Big Lost River and is located
approximately seven miles downstream of the Arco Diversion.

7. The following water rights include authorized points of cliversion from the Big Lost
River between the Arco Diversion and the Sunset River Pump:34-244A,34-244C,34-41g8,34-
518, 34-6A78, 34-13725, 34-14315 and 34-14317 .

8. The following water rights include an authorized point of diversion from the Big Lost
River at the Sunset River Pump: 34-7149 and34-7225.

1
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RightNo. Prioritv Source Rate (cfs) Volume (afl Acre Limit Total Acres
34-1874 511011897 Big Lost fuver 1.74 84 84
34-195D 611l1 888 Big Lost River 0.33 16.5 84
34-196C 9lt/1896 Big Lost River 0.13 6.5 84
34-248A8 9/11/1966 Ground Water 2.00 252 84
34-249lG 518/1944 Big Lost fuver 1.16 84
34-4042 718t1954 Waste Water 5.0 286
34-2277 lAn/1946 Ground Water 2.AA 1i0 286
34-14770 61111898 Big Lost River 1.55 77.6 358
34-14771 518/1944 Big Lost River 3.83 174.6 358
31-14772 8/18/1974 Ground Water 6.86 3s8
34-14773 l0/2/188s Big Lost River 1.49 74.7 358

Order Granting Motion for Summary Judgment, In part



9' The following water rights include authorized points of diversion lrom the Big Lost
River downstream o1'the Sunset River Pump : 34-7061A,34-7061B',34-1242A, 34-13725:, 34-13727
and34-13729.

10. Quist is the cunent or.mer of record for water rights 34-Tl 49,34-7l11 34-106g0, 34-
12421 and34-13414. The authorized inigation piace of use for these water rights includes property
now owned by Sunset. The 612-acre permissible place of use proposed by Sunset ov"rlapsihe
existing piace of use for water rights 34-7149,34-7181, 34-1069a,34-12421 and34-13414.

ANALYSIS

Sunset asks the hearing offtcer to adopt an approval condition subordinating Sunset's Big
Lost River rights to rights with authorized points of diversion between the Arco Diversion ancl the
Sunset River Pump. Sunset argues that. if the subordination condition is adopted, Sunset will
prevail on ali of the issues of protest identified by Fluggins a.ncl Quist. The vnrious issues of protest
raised by Huggins and Quist will be addressed separately in this order. For each issue of proiest, the
hearing officer mrxt determine if there are genuine issues of material fact, if there are facts that
should be construed in favor of Huggins or Quist. and lvhether Sunset is entitled to judgment as a
matter of law.

Huesins Protest Issuc I - Iniurv

The original protest filed by Huggins included the tbllowing statement of protest:

During a river split, the lower end receives rising water that can be used to irrigate.
These senior water right transfers, would result in water not being available to the
existing ffunior] priority date water right holders. The transfer of ihese water rights
priority dates need to be subordinate to the existing water rights in the lower end that
are available during a river split where the lower end can currently inigate during
rising water.

Huggins protest is difficult to understand, but expresses a concern that the proposed change
will injure junior water rights at the lower end of the Big Lost River (downstream of th. At.o
Diversion). Sunset's Big Lost fuver Rights (34-187A,34-19sD,34-196c,34-249rG,34-1477a,
34-14771 and34-14773) cunently authorize only one point of diversion from the Big Lost River:
the Arco Diversion. Applicalion 83745 proposes to divert the rights from a second point of
diversion (the Sunset River Pump) located approximately seven miles downstream of th. Ar"o
Diversion. Application 83745 Sunset Mation at 4-6.

Sunset's Big Lost River rights are senior to many of the Big Lost River water rights
downstream of the Arco Diversion. Therefore, if Sunset were to move its point of diversion to a
downstream location, there is a potential that the change could injure junior water rights. If the
transfer is approved, Sunset has agreed to subordinate its diversion from the Sunset River pump to
"all water rights with authorized points of diversion between the Arco Diversion and the fS*nslt
River Pump]." Sunset Motion at 5.

Exhibit 02
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The subordination language proposed by Sunset is not sufficient to prctect all downstream
Big Lost River rights from injury. There are Big Lost River water rights wilh authorized points of
diversion downstream of the Sunset River Purnp. These water rights have historically haci access to
water passing the Arco Diversion or gains to the river downstream of the Arco Diversion. One way
to fully protect downstream rights would be for Sunset to subordinate its diversion at the Sunset
River Pump to all water rishts downsheam of the Arco Diversion. even those water rights with
points of diversion downstream of the Sunset River Pump.1 The Sunset fu{otiondoesn't refer to the
water rights with authorized points of diversion on the Big Lost River downstream of the Sunset
River Pump. it is not clear from the pieadings or from the Srmset Motionwhether Sunset is willing
to subordinate its diversion at the pump station to all Big Lost River water rights downstream of the
Arco Diversion. In the absence of a subordination to all water rights with authorized points of
diversion on the Big Lost River downstream of the Arco Diversion, there continue to te genuine
issues of material fact related to injury to Big Lost fuver water rights. Therefore, summary
judgment on this question is not appropriate.

Huqgins Protcst Issue 2 - Enlargement / constitutional claims / Takines

The revised protest filed by Huggins quotes Article XV, Section 3 of the ldaho Constitution,
which states:

The right to divert and appropriate the unappropriated waters of any' natural
stream to beneficial uses, shall never be denied, except that the state mav
regulate and limit the use thereof for power purposes. Priority of appropriation
shall give the belter right as between those using the water; bui i,vhen the
waters of any natural stream are not sufflcient for the service of all those
desiring the use of the safile, those using the ',vater for domestic purposes shall
(subject to such limitations as may be prescribed by law) have the preference
over those claiming lor any other purpose; and those using the water for
agriculiural purposes shall have preference over those using the same lbr
manulacturing purposes. And in any organized mining district those using the
water for mining purposes or milling purposes connected with mining, r[utt
have prelerence ovet those using the same for manufactwing or agricultural
purposes. But the Llsage by such subsequent appropliators shall be subject to
such provisions of lar,v regulating the taking of private property for public anti
private use, as referred to in section lzl olarticle i of this Constitution.

Huggins' revised protest summarizes the "priority for r,vater rights" as "1) Domestic; 2)
Mining, 3) Agriculture and 4) Manr:tbcturing." Huggins Revised Protest at 1. Huggins then raises
the follorving arguments related to Article XV, Section 3:

We cannot tell from a map wirere the piace ol use is for these water rights because
the IDWR maps associated with this application on the IDWR site have not been

I A possible subordination condition could stale: "The diversion of water under this right irom the point of diversion
located in the NWNESW, Sec. 17, T03N, R2?E, shall be junior and subordinate to alliater rights ivith existing,
authorized points of diversion fiom the Big Lost River downstream of the Arco Diversion (locited in the
NWI{WNW, Sec.26, T04N, R26E.

Order Granting Motion for Summary Judgment, In part 4
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downloading for the past couple of days, but his application may be resulting in an
expansion of cropland on a r,vater basin (Basin 34) that is already ou". upp.opriated
(thus no water in the river or nah;ral watwerways to allow the numbei I State of
Idaho priority, domestic wells, recharge water for their domestic home wells/water
rights).

Empfying out the nalural water ways and river at the lower end of the river is a
"taking" lrom all of us from just above Arco on down (domestic wells) to the benefit
of very specific individuals for crops (priority 3) at the expense of our domestic
wells (priority i) and prope(y deeds. It is obvious that many individuals consider
any water in natural water ways downstream lrom the West side and East side of the
(rnanmade) river as an opportunity to use that water for their own crops by removing
it from those waterways and transporting it tlrough lined. canals anO piping systems.
Additionally, emptying a river or naturai stream is "a taking" of priiate property
l'iglrts lor those intlividuals who bought'oriver front property'; on a flowingrivir or
naturai watenvay before the State Adjudication process was completecl who now
have river or stream property with no water in those natural waterways, and those
people need to be compensated for their losses that have occurred through these
ailowed past practices.

Huggins first argues that the proposed changes wili result in an expansion of irrigated acres
in Basin 34. Idaho Code $ 42-222 requires the Department to evaluate whether a proposed change
wili result in an enlargement of the original rights. In conjunction with evaluatinginjury ancl
enlargement, the Department must determine whether any portion of the water ri[hts proposed to be
changed have been lost or forfeited through non-use. The Sunset Motion did notlnclud"-*y
information related to the historical use under the water rights included in Application 83?45. Thus,
there are genuine issues of material lact related to the historical use uncler Sunset's water rights.
Without the development of the evidentiary record, it is unclear how the proposecl inigation
compares to the historicai irrigation occurring under Sunset's rights since the time partial decrees
were issued for the Sunset rights in the Snake River Basin Adjudication ("SRBA"). Therefore,
summary judgment is not appropriate for the enlargement concem raised by Huggins.

The question of enlargement is only one component of rhe Huggins revised protest.
Huggins also suggests that the preference structure set forth in Article XV, Section i of the Idaho
Constitution creates a type of super priority for certain water uses, which would make domestic uses
superior to all other beneficial uses, regardless of priority dates. The Idaho Supreme Court has
rejected this idea and has explained that the preference structure set forth in Article XV, Section 3
only applies to proposals to condemn water rights. See &fontpetier Mitling Co. v. City of
Montpetier,l9 idaho 2l2,ll3P.74l (Idaho 1911). There is no evidence that Huggins proposes to
condemn Sunset's irrigation water rights. Nor is there evidence that Sunset is seeking to condemn
Huggins' irrigation or domestic water rights. Therefore, the beneficial use prefbrences set forth in
Article XV, Section 3 of the Idaho Constitution are not relevant to this coniested case.

Other parts oithe Huggins revised protest are difficuit to decipher. There are multiple
aliegations of takings. but it is unclear who has initiated the takings oi what property has been taken.
Huggins seems to allege that the SRBA constituted a taking of prope*y righis. 

^Stre 
atso suggests
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that any diversion of water from a natural watercourse constitutes a taking of the propegv rights for
riverfront property owners. ultimately, these questions of takings are beyond the scope of this
contested case. Huggins also seems to argue that the processing of water rights transfers under
Idaho Code $ 42-222 constitutes a violation of the ldaho Constitution ancl the U.S. Constitution.

The hearing officer does not have the authority to grant swnmary juclgment for any of these
constitutional or takings questions. It is clear from the Sunset Motion,however, that Sunset is not
asserting that it should prevail on these constitutional or takings challenges. Rather, Sunset is
simply seeking a clear statement of the scope of this contested case. The hearing officer should
adopt conclusions of law identifring any arguments raised by Huggins that are beyond the scope of
this contested case, Doing so will help the parties focus their time and resources on issues thaf can
lawfully be addressed by the hearing offrcer in this administrative proceeding.

Husgins Protest Issue 3 - Rishts Delivered rhrough Arco canal

in her revised protest, Huggins raises a concem about Sunset diverting its Big Lost River
rights through the Arco Canal:

The revised application seems to allow the applicant to either take the rights from
the river or to deliver them through the Arco Canal. By allowing these rights
through the Arco Canai, it seems the applicants are using the Arco Canal deli1ery
system to circumvent our original protest to their original appiication by taking
water through the Arco Canal when the lower end of the river is dry (which seems to
be the case throughout each summer/fali and even until spring melt now.)
Additionally, by pulling those rights from the river at an upstream location from the
natural waterways, it furtherer exacerbates the problem of domestic wells going dry
downstrearn from the proposed point of diversion from the river.

Huggins argues that Sunset diverting its Big Lost River water rights through the Arco Canai
will cause injuty to local domestic wells. Hr-rggins' protest proposes that Sunset slould be required
to divert its water rights only at the Sunset River Purnp. Huggins argues that the Sunset's Big Lost
River rights should no longer be diverted through the Arco Canal. Huggins Revised protest at 2
("Resolution . . . Disailow these transfers to be delivered through the Arco Canal."). This argwnent
is a direct contradiction to Huggins' original argument, that the proposed change (adding the Sunset
River Pump to Sunset's Big Lost River rights) should be denied because the change *oulO injure
downstream junior water rights.

Sunset's Big Lost River Rights (34-187A,34-IgsD,34-196C,34-z4glc,,34-14770,34-
14771 and34-14773) currently authorize one point of diversion lrom the Big Lost River: the Arco
Diversion. Therefore, if Application 83745 were denied, the water rights rvouta continue ro be
diverted from the Big Lost River at the Arco Diversion. Application 

-glt+S 
proposes to clivert the

water rights ftom the Sunset River Pump dr,rring times of the irrigation season when water is
available at the pump.

Pursuant to Idaho Code $ 42-222, the Department must evaluate whether the proposed
change will cause iqiury. Diverting Sunset's Big Lost River water rights at the Arco Diversion is

6
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not a change. Such use is already authorized by Sunset's water rights. The "change" proposecl in
Application 83745, among other things, is to divert Sunset's Big Lost River waterligtttr ut tt e
Sunset River Pump during certain times of the year. According to Huggins, diversion from the
pump station is prefered because of the positive impacts to local domestic wells. By Huggins own
admission, Sunset choosing to divert its Big Lost fuver rights at the Sr.rnset River pump wltt Uenent
local domestic wells. Therefore, Sunset is entitled to -judgment as a matter of law on this issue. The
hearing officer concludes that adding the Sunset River Pump as an authorized point of diversion to
water rights 34-187 A,34-195D,34-196C,34-249|G,34-14770,34-14771. and 34-14773 rvili not
injure local domestic r,vells.

Ouist Protcst Issue I - lniurv

The protest filed by Quist states a concem that the changes proposed in Application 83245
will injrire his water rights. Quist is the or,vner of record for water rights with authorized points of
diversion fi'ortt tlte Big Lusl River local.ed clownstream of the Arco Diversion. As noted above,
there are genuine issues of material f'act related to the impact of the proposed changes on water
rights with points of diversion on the Big Lost River downstream of the Arco Diveision. euist
owns other water rights in Basin 34, including ground water dghts that are diverted from one of the
proposed ground lvater points of diversion described in Application 83745. The Sunset Motion does
not address injury concerns related to any of the other water rights held by euist. There are genuine
issues of material 1'act reiated to injury to Quist's water rights. Therefore, summary judgment on the
question of injury is not appropriate.

Ouist Frotcst Issue 2 - Diminished WaterRisht Value

During the pre-hearing conference, Quist raised a concern that the changes proposed in
Application 83745 will diminish the monetary value of his water rights. Sunseiargues that the
question of diminishrnent of water right value is outside of the scope of this contesied case.
Therefore, the question presented to the hearing officer through the Sunset Motion is whether
diminishment of monetary value of water rights falls within any of the review criteria set forth in
Idaho Code g 12-222.

Idaho Code $ 42-222(l) sets forth the criteria the Department uses tc evaluate transfer
applications and states. in pertinent parl:

The director of the department of water resources shall examine all the evidence and
available information and shall approve the change in whole, or in part, or upon
conditions, provided no other water rights are injured thereby, the change does not
constitute an enlargement in use of the original right, the change is consistent with
the conservation ol water resources within the state of Idaho and is in the local
public interest as defined in section 42-202F., Idaho Code, the change will not
adversely affect the local economy of the watershed or local area within which the
source of water for the proposed use originates, in the case where the piace of use is
outside of the watershed or local area where the source of water originates, and the
new use is a benellcial use, u'hich in the case of a municipal provider shall be

7
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satisfied if the water right is necessary to serve reasonabiy anticipated future needs
as provided in this chapter.

To befter understand the scope of the injury review criterion, it is helpful to refer to the
definition of injury used by the Department when evaluating applications foinew water rights.
Rule 45.01.a of the Department's Water Appropriation Rules (IDAPA 37.03.08) states in pertinent
pafi:

A proposed use will be determined to redr"rce the qr-rantitv of water under an existing
water right (i.e., injure another water right) if:

i, The amount of water available under an existing water right will be reduced
below the amount recorded by permit, license, decree or valid claim or the
historical amount beneficially used by the lvater right holder under such
rccorded rights, whichever is less.

ii' The holder of an existing water right will be forced to an unreasonable effort
or expense to divert his existing r,vater right. . . . ; or

iii. The quality of the water available to the holder of an existing water right is
made unusable for the purposes of the existing user's right, and the water cannot
be restored to usable quaiity without unreasonable ef'fo* or expense.

The value of a water right is closeiy tied to the beneficial use authorizedby the right, the
quantity and quality of water avaiiable to fill the right, and the infrastructure needid to divert water.
As noted in Rule 45.01, a water right is injured if a proposed use reduces the water supply for the
existing right, makes it unreasonably expensive to divert'ovater under the right, or reduces the
quality of the available water supply. All of these factors couid diminish tG value of the affected,
existing water rights. Dirninishment of water right value, by itself, does not constitute injury to the
water right. Rather, the diminishment of water right value is a likely consequence of the injury to
the rvater right.

As noted above, summary judgement is not appropriate for the question of injruy to euist,s
water rights because there are genuine issues of material fact related to injury to euist's water
rights' Although diminishment of water right value, in isolation, does noi constitute injury under
idaho Code $ 42-222, because there continue to be issues of fact related to injury of euisi's water
rights, evidence related to the rnonetary value of Quist's right may still be reGvant. Without further
deveiopment of the evidentiary record, it is unclear whether evidence of the value of euist's rights
is admissible. Therefore, the hearing officer is not willing to exclude evidence relatecl to the
moaetary vah"re of Quist's w'ater rights at this time.

8
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1 CONCLUSIONS OF LAW

Based on the elements of the relevant water rights, the issues of protest raised by Huggins
eu:d Quist in their respective pleadings, and the arguments set forth inthe Sunset Mation. nuggins
Respanse and Quist Respanse, the hearing officer adopts the fbllowing conclusions of law:

L This contested case is not an eminent domain proceeding or an action to condemn water
rights. Therefore, the preference structure set forth in Article XV. Section 3 of the Idaho
Constitution does not appiy to this contested case.

2. This contested case is not the proper forum to raise allegations that the SRBA, Idaho
Code $ 42-222, or the rules governing adrninistration of water rights in Water District 34 are
unconstitutional.

3. Argumcnts rclatcd to constitutional takings arising from the processing of slaims in the
SRBA, the evaluation of transfer applications under ldaho Code * 42-222.or the administration of
w'ater rights in Water District 34 arc beyond the scope of this contested case and will not be
addressed by the hearing officer.

4. Sunset's proposal to add the Sunset River Pump to its Big Lost River water rights will
not injure domestic growrd water rights in the Arco area.

Summary judgment is not appropriate for the other issues raised in the Sarue t Motion.
There are genuine issues of material fact related to questions of forfeiture, injury and enlargement.
The parties should be given an opportunity to develop the administrative record on these issues in
an administrative hearing.

ORDER

IT IS HEREBY ORDERED that the Sunset Motion is GRANTED, in part. This is an
Interlocutory Order issued pursuant to Rr.rle 710 (IDAPA 37.01.01).

Dated ,r*, -rltllu , or be}e,t t lt;e,f zaza

James Cefal
Hearing Officer

I
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Introduction

Elaine R. Sorensen filed Application for Transfer 84270 (Application) with the
Department of Water Resources. This Application will change the place of use and
points of diversion for Water Right Nos. 34-7057 and34-7110 and combine those two
water rights with Water Right Nos. 34-170,34-4964, 34-556, 34-692D,34- 103 79, 34-
2332, 3 4-24248, 3 4-2429, 3 4-7 03 58, 3 4-7 07 9, 3 4- I24l 6, and 34- I 3 84 I to create a 2,598 -
acre permissible place of use within which 1,837 acres will be authorized for irrigation.
The Application will also update ownership of Water Right No 34-10319. Details of the
transfer can be found on file with the Idaho Department of Water Resources (IDWR).

There are two parts to the transfer. The first part will make changes that were authorized
through the Water Supply Bank lease/rental contracts permanent. The second part will
"stack" all the water rights and create a2,598-acre place of use within which 1,837 acres
will be authorized for irrigation. Additionally, the Application will allow the Applicant
to divert any of the ground water rights from any of the five wells included in the
Application. Part lA.2 of the Application states:

The Applicant does not anticipate diverting any more waterfrom any of
the wells than has been done since 2012; the Applicant only wants the
ability to use any of the wells to divert the water rights in the event that a
well goes down during the iruigation season.

This report will focus primarily on the second part of the Application regarding
"stacking" water rights because the protests are mostly focused on this issue.

Figure I shows the locations of wells pertinent to this application. The purpose of this
report is to describe the regional and local hydrogeology and present an impact
assessment of the proposed Sorensen Transfer.

Page 2



Clearw ater Geosaienacs -

Ground Water Development and Exploration
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Figure 1 Map showing locations of wells of interest in the study

l. Phvsical Settine
1.1. Geology

The Big Lost River Valley was produced by Basin and Range faulting, which began
about 17 million years ago. The valley was formed between the surrounding mountain
ranges as a block of the earth's crust was down dropped forming a half-graben. The
major fault in the Big Lost River Valley is a normal fault that runs along the northeast
side of the valley (Skipp, et a1.,2009). This active fault is called the Lost River Fault
Zone, which last moved in 1983 during the Borah Peak earthquake.

The mountains are largely composed of Mesoproterozoic Belt Supergroup overlain by
Paleozoic strata, mainly carbonates. Challis volcanic rocks cover portions of the older
strata in the Lost River Range and valley floor and are in turn overlain by Oligocene and
Miocene tuffs, conglomerates and lake beds. Basalt of the Snake River Group is present
in the subsurface near the mouth of the Big Lost River Basin. During the ice ages, glacial
and stream deposits filled the valley. The floor of the valley is covered with loam and
gravelly loam soils.
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1.2. Regional Hydrogeology

The unconsolidated alluvial deposits filling the valley transmit large amounts of water,
yielding large amounts of water to wells. These unconsolidated alluvial deposits are the
best aquifer material in the Big Lost River Basin. The older rocks of the surrounding
mountains and deeper cemented alluvium only transmit small quantities of water to wells
making them less suitable for irrigation purposes. Well driller's logs show that the
alluvial deposits are variable but nearly all wells contain layers of clean water bearing
sands and gravels.

The Big Lost River flows through the valley and enters the Eastern Snake River Plain
where it flows to its terminus in a series of playa lakes. The ground water in the aquifer
flows through the valley and discharges to Eastern Snake River Plain aquifer directly
(Said, et al., 2003).

Crosthwaite et al., 1970, described the strong relationship between river flow in the Big
Lost River. Seasonal and climatic cycles have a pronounced effect on flow in the river
and water levels in the aquifer. Wide fluctuations of ground water levels are the norm in
the Big Lost River Valley.

7 Wells and Local Hvdroseolosv
2.l.lrrigation Wells

Numerous wells exist in the Big Lost River Valley. Most wells have drillers logs but
some wells do not. Selected wells near this application for transfer site are listed in Table
I . The wells range in depth from 160 ft to 290 ft with an average depth of 203 ft and the
average depth to water recorded on the drillers logs is 47 ft. The values in Table I are
consistent with 14 wells considered by the USGS in a pumping test immediately west of
the transfer area. The USGS authors state: "Most wells in the Well Orchard are 200 to
250feet deep and are casedfrom land surface to the bottom of the hole. The casing is
perforated from 50 to 60 ft below land surface to the bottom of the hole (Bassick and
Jones, 1992). " The authors mention that the range in the depth to water in 1991 was
greater than the average in Table l. This is most likely because the Well Orchard is at a
higher elevation than the Sorensen area and the flow in the Big Lost River was below
normal from 1988 to 1994.

Table l selected wells near the Sorensen Trans er
Well Name Name on Well Log Const. Date Total Depth csg. Dia. lPerforations GPM Static Drawdown
North Anderson Well Beal and Burns 2/2h961 185 re lsoras 24

Archer Well Paul us 1961 160 rel ss-reo 42

Van Eps Bleak 7/t7he77 160 re lsorso 260C 37 24

North Sorenson Sore nson 6/77/2020 204 ral ao- rss 51

Middle Sorenson M. Sorenson s/2r/2or1 220 zoleozro 77

South Sorenson M. Sorenson rlrS/2007 290 230-280 55

Average
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2.2. Aquifer Levels and Surlace Water Flow

The United States Geological Survey (USGS) measures flow in the Big Lost River and
the USGS and the Idaho Department of Water Resources maintain hydrographs for
several wells in the Big Lost River Basin. The North Anderson Well (Figure 1) or 04N
26E 04BBA1 has a water level record from 1967 to 2020. Water flow measurements are
made regularly by the Big Lost Irrigation District during the irrigation season. The
relationship between flow in the Big Lost River and the canals and ground water levels
near the proposed transfer is demonstrated by comparing the flow of the Big Lost River
near Mackay, flow in the Moore Canal and the depth to water level measurements in the
North Anderson Well. The data used for this comparison can be found on the USGS and
IDWR websites (USGS, 2021 a & b) and on file with the Big Lost Irrigation District.

Figure 2 shows the hydrographs for the Big Lost River at Mackay, the total flow in the
Moore Canal (before shrink), the total of both surface flows in CFS on the left-hand axis.
The average of the total flow at the entrance gate of the Moore canal is 99.65 cfs for the
past 3 years. The right-hand axis shows the depth to water measured in the North
Anderson Well. The time period is plotted from2014 to 2019 because the data obtained
from the Big Lost River Irrigation District is only in an easily usable format through 2014
(prior records are handwritten). There exists a strong correlation between flow in the Big
Lost River and the canal and depth to water in the North Anderson Well. This is
consistent with many other investigations of the Big Lost River Aquifer (e.g. Crosthwaite
etal.,1970, Johnson, et al., 1991).

Calculations of impact from ground water pumping must consider leakance from the Big
Lost River and the adjacent canal.

2.3. Groundwater Flow

Ground Water flows generally southward in the Basin toward the Snake River Plain
(Bassick and Jones, 1992, Owsley,2014). In March of 1991, the USGS created a water-
level contour map based on measurements of first encountered water. The elevation and
local aquifer gradient changes in response to seepage from the Big Lost River and canals,
but overall, the flow of water is to the south along the axis of the basin.

2.4. Aquifer Tests

Crosthwaite, et al., 1970, considered the aquifer to be mostly under unconfined
conditions. The authors state that "ground water occurs mostly under water-table
conditions (unconfined) in the main valley, but localllt artesian conditions exist
(confined). Because of the variabiliQ of the alluvial deposits, weak artesian pressures
may be present in other parts of the basin, but they have not yet been observed. "
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Flow in Moore Ditch, Flow in Big Lost River Below Mackay, Total of Both and Water Levels in
the North Anderson Well
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Figure 2. Flow in CFS (left axis) for JIow in the Big Lost River near Mackay, the total
flow in the Moore Canal, the total of both surface streams and the depth to water (right

axis) measured in the North Anderson Well.

A portion of the Sorensen Property (Figure 2) encompasses an area known locally as the
"Well Orchard". This is an area known to have high aquifer transmissivity. The United
States Geologic Service in conjunction with the Idaho Department of Water Resources
conducted an aquifer pumping test in the Well Orchard April 3 to 5, 1991(Bassick and
Jones, 1992). The Middle Sorensen Well was one of nine observation wells for the
pumping test (Figures 3).

Discharge from the pumped well was about 2,400 gpm at the start of the test to about
2,300 gpm after 25 hours of pumping. Drawdown in the pumped well was approximately
5 ft and drawdown at an observation at a radial distance of 475 ft southeast of the
pumped wells was less than 2 ft. The authors found:

"using the Theis (confined) type-curve analysis indicated that aquifer transmissivity
rangedfrom 61,000 to 330,000ft2/day values of 130,000 to 200,000ff /day were most
probable. Storage cofficients range from 0.0001 to 0.02; the value of about 0.00I was
most probable.
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Figure 3, Map of wells (black dots) used Well Orchard Pumping Test and selected wells
(colored pins) of interest near the transfer site. The black rectangle is the outline of the

U,SGS defined domain of the Well Orchard.

Transmissivity in the Middle Sorensen Well was found to be 190,000 ftzlday and the
storage coefficient 0.02 using the Theis type-curve analysis. The Jacob method could be
applied to only two test wells assuming 0.01 as maximum value for a. In these wells, the
authors saw a change in the slope of the drawdown curve and attributed it to the cone of
depression intercepting a barrier boundary. They believed the barrier to be relatively
impermeable consolidated sedimentary or crystalline bedrock. If the barrier boundary is
the mountain front then it is unusual that the change in slope was not observed in more
observation wells, particularly those near the mountain front.

A second pumping test near this area is the July 2011 test of the Crater Farms Well,
which is located 7,000 ft northeast of the Sorensen North Well. The Craters Farm well

LrgcndUSGS 1991 Pumping Test in the "Well Orchard"
Blackdob are obsepation mlls used dudng the tsst. Blackrectangle oudines @a defined ry USGS as theWeil Orchard.
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was pumped at an average rate of 5, 1 I 7 gpm for four days . The Parkinson Well located
222 ft to the south was the observation well. Wood (2011a) calculated the most probable
transmissivity to be 350,000 ftzlday with a storativity of 0.12.

A third pumping test was conducted in the Nate Carpenter Well in April of 201l, which
is I1,000 ft north of the North Sorensen Well. The well was pumped at 1,500 gpm for a
period of 3 days. The best match to the late time data was 840,000 ftzlday. Since this
was a single well test, the aquifer storativity could not be accurately determined. Wood
(201lb) mentioned that water levels in the aquifer were rising throughout the test and
barometric conditions were unstable making data analysis difficult. Wood also observed
a change in the slope of the drawdown curve at an elapsed time of 1,000 minutes,
indicating that the drawdown cone encountered a barrier boundary. He interpreted the
barrier boundary to be the mountain front about 500 ft west of the Carpenter well.

Table 2 is a summary of the aquifer test data discussed above. The maximum values
measured in the Well Orchard Test are consistent with the Crater Farms test. The
Carpenter transmissivity value is higher, but this may be because during the pumping test
aquifer water levels were rising causing a flattening of the cone of depression. Because
the Well Orchard test is closest to the Sorensen Property, we believe that the most
representative range of transmissivity for this area is 130,000 to 200,000 ft2lday with a
storage coefficient of 0.001. We consider these values to be conservative for estimating
pumping impacts because there is evidence for much higher values in the area.

Table 2 local test
Well Test Transmissivity

(ft2ldav\
Storativity Flow Rate

(GPM)
Duration
(davs)

Comments

Well
Orchard

61,000 to
330,000

0.0001 to
0.02

2,400 -
2,300

I Most likely
130,000 to
200,000
ftzlday and
0.00r

Crater
Farms

350,000 0.12 5,r77 4

Carpenter 840,000 I 500 J Rising aquifer
levels

3. Conceptual Aquifer Model

The Big Lost River Aquifer is long and narrow being constrained by the older, much less
permeable rocks that form the surrounding mountains. The flow is to the south and
discharges to the Snake River Plain Aquifer (Said et al., 2003). The Big Lost River Basin
is so prolific that in many cases water from the aquifer cannot be used adjacent to wells.
Much water is pumped from wells to canals where it flows to other areas for use.
Seepage of water from the canals in transit to its place of use is high (called shrink), often
more than 50o/o. Leakance from canals and the Big Lost River are extreme and the water
appears to reach the aquifer level rapidly. The base of the aquifer can be quite deep, but
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with depth the permeability of the sediments is reduced because of cementing and
compaction. A reasonable estimate for the base of the aquifer is 250 ft below land
surface based on the depth of irrigation wells in the basin. This conceptual model is
consistent with other studies (Szczepanowski, 1982, Johnson et. al., 1991, Mundorff et
aL,1964, Said et a1.,1993, and Whitehead,1992).

4. Groundwater Model
4.1. Setup and Descriptions

The U.S. EPA's Wellhead Analytic Element Model - WhAEM (EPA,2018) was used for
assessing the potential impacts of the proposed transfer application, originally developed
for well capture zone delineation and analysis purpose. WhAEM has geohydrological
modeling capabilities that allow a realistic analysis of drawdowns of steady pumping
wells, including the influence of aquifer heterogeneities, hydrological boundaries, such as

rivers, recharge, and no-flow contacts.

Figure 4 shows the model domain area in this study. The western and eastern model
domain (shown as black lines) are no flow boundaries between the valley fill sediments
with high hydraulic conductivity and the adjacent mountains composed of
Mesoproterozoic and Paleozoic strata with low hydraulic conductivity. The northern and
southern boundaries (highlighted with green) are treated as far-field head boundaries,
with specified head values derived from the groundwater head contours map. The
modeled surface streams are shown with blue lines.

Because typical irrigation wells in the valley are completed at depths of -200-300 ft
below the ground surface, the most productive portion of the Big Lost River Aquifer is
considered to be 250 ft thick. In the model, the bottom of the aquifer is set at an
elevation of 5,195 ft, which gives a 250 ft thickness of the aquifer near the North
Anderson well.

The water table varies significantly, largely depending on the long-term and seasonal
climate cycles. Using the North Anderson Well as a reference, the depth to the water
table below land surface ranges from -20 ft during the wettest years to -100 ft during the
worse drought years. To robustly assess the potential impact of the Sorensen's wells upon
the nearby wells, two aquifer water table depth scenarios (using North Anderson Well as
the reference point) were considered in our modeling study, (1) the groundwater table
depth of 55 ft, representing the average groundwater level during the past two decades,
and (2) the groundwater table depth of 100 ft, representing the worst drought years.
Figure 5 shows the modeled water table contour maps for these two scenarios. The
modeled water table maps are consistent with previous water table maps of the basin, for
instance, those of Bassick and Jones, and1992, Owsley, 2014.
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Figure 4. Model domain boundaries shown with black line, blue lines are surface
cltannels, green lines are farfield head boundaries and wells are shown with colored

icons (the key is in Figure 1).
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Figure 5. (Left) modeled groundwater head contour map for the average water table
depth of 55 ft scenario and (Right) modeled groundwater head contour map for extreme

drought years with water table depth of 100 ft.

Two important surface water features, Big Lost River and Moore Canal, were
incorporated into the simulations as linear sources, representing the recharge to the
aquifer due to leakage. As discussed before, the annual average of the flow rate at the
entrance gate of Moore canal is 99.65 cfs. It is also believed more than half of the water
in the canal is lost via the leakage along the canal into the ground (i.e. shrink). In our
analysis, we used a conservative value of 20% of flow rate as leakage (shrink) into the
underlying aquifer from the canal. It is also believed there is a strong hydraulic
connection between the Big Lost River and the underlying aquifer. The leakage from the
Big Lost River is an important recharge source to the underlying aquifer in the valley. We
used an average of 40.6 cfs of daily leakage along the 8-mile-long reach of the Big Lost
River from Moore to Arco, based on the 2019 water year (the period of record for the
flow station on the Big Lost River below Moore began on3l25l20l9).

In general, the aquifer in Big Lost River Valley has a high transmissivity. Pumping test
data analysis reveals that the most likely aquifer transmissivities are in the range of
-130,000 - 200,000 ftzlday. Given the average water table depth below ground surf'ace
near the Anderson Well is 55 ft and the bottom of the aquifer is approximately 250 ft

Page 1 1



Clearwater Geosciences, LLP
Ground ll'ater Development and Exploration

below the ground surface, the corresponding hydraulic conductivity values are thus most
likely in the range of -6 67 - I ,026 ftlday . We used these values in our model for
sensitivity analysis, i.e. because there is variation in hydraulic conductivity the sensitivity
analysis helps us understand the parameters the groundwater system is most sensitive to.

The actual pumping rates in wells are limited by several factors, such as the limits of
water right assigned, the well capacity as limited by the well diameter, the r,vell
efficiency, the dynamic head and the pump. Table 3 lists the maximum pumping rates
and the typical operating rates for each of the Sorensen's wells. If all the Sorensen Wells
were pumping at their maximum rate, then the 20.8 cfs water right would be exceeded.
Therefore, none of our pumping scenarios exceed a total pumping rate of 20.8 cfs. We
also set the pumps to operate their typical rates for 24 hours per day for the entire
irrigation season. Continuous pumping for the entire irrigation season overestimates the
impact to the aquifer because the pumps will be shut down for periods of cutting and
harvesting of crops. Due to the high water and drought scenarios, we employed the
typical operating rates (under drought scenarios the capacity of the wells will decrease,
probably below the typical operating rate. We consider our scenarios to overestimate
impacts to the aquifer because of the 24 hotrc per day pumping and maintaining the
typical operating pump discharges under the drought scenario when we know the
discharge rate will decrease due to the increase in head. The rates for the r.vells are shown
in the shaded column in Table 3.

Table 3. The rates or Sorensen's wells used in the model sens l.t

Well Name Max for each well (cfs) Ranee (cfs) Tvnical oneratins rates (cfs)

North Well 2.27 2.27

Middle Well '1.2 6to7.2 6.5

South 5 4.5 to 5.4 5

Moss 7 7

PU 6.2 0

Total 27.67 20.77

As listed in Table 4, atotal of four simulation scenarios were evaluated, two
corresponding to the average water table depth of 55 ft and two corresponding to the
drought water table depth of 100 ft. Notice that the 4th simulation represents the worst-
case scenario in which the water table is at the lowest elevation and the aquifer hydraulic
conductivity takes the lower bound value.
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Table 4. Simulation scenarios for assessing the impact of Sorensen's wells upon nearby
wells.

Simulations
Depth of Water Table Below Ground
Surface Near Anderson Well (ft)

Hydraulic Conductivity (K)

(ftlday)

Scenario L 55 L,026

Scenario 2 55 667

Scenario 3 100 1,,026

Scenario 4 100 667

Figures 6 through 9 are the simulated head contours at one-foot intervals for each of the
Scenarios listed in Table 4. The deflection of the head contours near the pumping wells
shows effects drawdowns for the four simulation scenarios. The red labels near wells are
the declines from static caused by Sorensen pumping.

Figure 6. Simulated head contour map and drawdowns for Simulation Scenario I - water
table depth at 55 ft and hydraulic conductivity of I,026 ft/day.
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Figure 7. Simulated head contour map and drawdowns for Simulation Scenario 2 - water
table depth at 55 ft and hydraulic conductivity of 667 ft/day.
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Figure 8. Simulated head contour map and drawdowns for Simulation Scenario 3 - water
table depth at l00ft and hydraulic conductivity of l,026ft/day.
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Figure 9. Simulated head contour map and drawdowns for Simulation Scenario 3 - water
table depth at 100 ft and hydraulic conductivity of 667 ft/day.

Table 5 lists the drawdowns in Sorensen's pumping wells and the induced drawdowns of
nearby wells for the simulation scenarios.

For average years (Scenarios | & 2), the maximum drawdowns in Sorensen's wells
range from 6.5 to 10.7 ft. The maximum induced drawdowns for the nearby
Anderson's wells range from 3.8 to 6.0 ft. During the drought years (Scenarios 3 &
4), the maximum drawdowns in sorensen's wells range from 9 to 15.3 fto the
maximum induced drawdowns within the nearby Anderson's wells range from 5.1
to 8.7 ft.

Notice that in the worst-case scenario of drought years (Scenano 4), the maximum
induced drawdown in the nearby Anderson's wells is at 8.7 ft. This predicted induced
drawdown is significantly less than the value predicted in Warner's report (Warner and
Naylor, 20 I 8), largely due to a number of facts: ( I ) our model is more realistic in
representing the ranges of aquifer hydraulic conductivities (or transmissivities in
equivalence); (2) our model incorporates more realistic hydrogeological features such as
recharge from Big Lost River and Moore Canal and (3) existence of a natural hydraulic
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gradient that drives alarge quantity of groundwater flow through the valley aquifer from
the north portion of Big Lost River Valley toward Snake River Plain.

Table 5. Detailed list of simulated drawdowns with Sorensen's pumping wells and
induced drawdowns in nearby wells, including Anderson's wells. Note that the simulated
induced drawdowns in nearby wells for the worst-case scenario of drought year are
highlighted.

5. Summarv

Elaine R. Sorensen filed Application for Transfer 84270 with the Department of Water
Resources. The most contested portion of this Application is the ability to "stack" water
rights and allow the Applicant to divert any of the ground water rights from any of the
five wells included in the Application. Wells in this area ate 200 to 250 feet deep and
perforated from 50 to 60 ft below land surface to the bottom of the hole. Water levels in
the aquifer vary on an annual cycle and longer climatic cycles, primarily driven by
recharge from leakance from the Big Lost River and canals. Leakance or "shrink" from
the canals and river often exceed 50%. Excellent aquifer parameters are available for this
area due to a 1991 pumping test (Bassick and Jones, 1992) conducted by the USGS and
IDWR.

An analytic element type ground water model was built to simulate impacts on nearby
wells. The model extends east and west to the mountain fronts where the gravel and sand
of the Big Lost River Aquifer contacts much lower permeability strata and to the north
and south sufficiently so that the model boundaries do not affect the impact assessment.
Leakance from the Big Lost River and the Moore Canal are considered. The model
defines the active portion of the aquifer to be at 250 ftbelow land surface near the North
Anderson Well. The Sorensen Wells are considered pumping under four different
scenarios: aquifer parameters at the high and low end of the probable range; and aquifer
water levels at an average level and a much lower drought level.

Well Names

Simuated drawdowns (ft)
in wells for Scenario 1 :

water depth = 55 ft;
K=1026ft/dav

Simuated drawdowns (ft)
in wells for Scenario 2 :

water depth = 55 ft; K=667

ft/dav

Simuated drawdowns (ft)
in wells for Scenario 3 :

water depth = 100 ft;
K=1025ft/day

Simuated drawdowns (ft)
in wells for Scenario 4 :

water depth = 100 ft;
K=667 ftldav

North Anderson -3.5 -5.2 -4.9

Archer Well -3.6 -5.3 -4.8
Middle Anderson -3.8 -6.0 -5.1

South Anderson -2.9 -5.4 -4.0
VanEps Well -2.4 -4.O -3.8
Browne Well -3.0 -4.1 -4.0

34-7052 -2.O -2.7 -2.7
North Sorensen -4.5 -6.7 -5.1 -9.2
Middle Sorenson -6.5 -9.9 .8.8 -13.7
South Sorensen -6.5 -LO.7 -9.0 -ls.3
Moss Well -2.4 -4.5 -3.0 -5.3
PU Well -'-.7 -3.3 -2.L -3.9
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We consider this modeling effort to be conservative, that is, it will likely over predict
impacts from pumping of the Sorensen Wells for the following reasons:

l. The base of the aquifer is considered impermeable when the aquifer
permeability is thought to decrease gradually with depth due to cementation
and compaction. The lower aquifer below 250 ft will probably contribute
some water to wells.

2. The mountain fronts are considered to unrealistically low permeability and it
is likely that the mountain strata probably contribute more water to wells than
modeled.

3. we employ a24hour per day pumping rate for the duration for the entire
irrigation season. This is unrealistic because the pumps are shut off for
planting, cutting and harvesting. The acfual pumping will be less than
modeled.

4. We maintain the typical operating pumping rate even under the drought
scenario. In this scenario, the actual discharge will decrease due to the
increase in lifting head for the pump.

5. our calculations consider drawdown from static, that is, our impacts are new
impacts. The drawdowns we list are not in addition to the impacts from
Sorensen pumping, which the neighbors have been living with for decades.
Obviously, the Sorensen wells have had an impact on the aquifer for many
years of operation. We have not taken this into account because these impacts
are not readily known. Again, we have taken the conservative approach to
consider drawdown as though it was a new impact.

Even with the conservative factors built into our modeling we found that the decline in
water levels from pumping under the most adverse scenario to be within a range that is
reasonable. For instance, under the worst-case scenario, using the lowest aquifer
transmissivity and the lowest drought water level on record, we find that the maximum
drawdown for an Anderson well is only 8.7 ft. For the reasons stated above, we believe
that the actual drawdown will be less. Furtherrnore, these Anderson Wells have been
dealing with an impact from Sorensen pumping for many years.

Our calculations are based on a concept of the Big Lost River Aquifer that is accepted by
the scientific community. Our modeling effort utilized a highly tested EPA code to
simulate the range in parameters present in the conceptual model. To bracket, or
overestimate impacts we pu{posely did not take credit for several characteristics of the
aquifer conceptual model that would have reduced the modeled drawdown in nearby
wells. We considered several scenarios, including the worst possible case. Under the
drought case using the low end of the aquifer transmissivity the impacts to neighboring
wells is acceptable. We conclude that the Application will not have an adverse impact on
neighboring ground water users.
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Cefalo, James

From:
Sent:
To:
Cc:

Subject:
Attachments:

Luke Marchant < lmarchant@holdenlegal.com >

Monday, February 15,2021 1:15 PM

Cefalo, James

Jim Speck (jim@speckandaanestad.com)
Sorensen Application for Transfer No. 84270 - Revised Modeling
Tra nsfer Attachment pages_ES PA Model_202 1 .02. 1 5.pdf

James,

As you requested, and as part of our Stipulation with several of the Protestants, we are submitting revised modeling for
the Sorensen Application for Transfer. These model results can replace everything that was previously submitted with
the Application. The modeling that we previously submitted showed what would happen if all the Potter Water Right
(No. 34-7052) was pumped from either the three wells in 04N26E Sec. 5, or the two wells in 05N26E Sec. 21. We have

reached a stipulation with Joel Andersen, Cindy Archer, Jerry Browne, and Lenard Van Eps wherein Sorensens have
agreed to volume limits on the three wells in Section 5 that are equivalent to the amount of water that is currently
authorized to be pumped from those three wells. Because no additional water (above what is currently authorized) can

be pumped from the three Section 5 wells upon approvalof Transfer No. 84270, there is no need to modelthe transfer
of any water to those wells. The revised modeling that we are submitting shows the impacts of the entirety of all the
groundwater rights being pumped from the two wells in Section 21 (the PU Welland the Moss Well).

lf you have any questions, do not hesitate to contact me.

Luke H. Marchant
Holden, Kidwell, Hahn & Crapo, P.L.L.C.
1000 fuverwalk Drive, Suite 200
P.O. Box 50130
Idaho Falls, Idaho 83405
Phone: Q08) 523-0620
Fax: (208) 523-9518
Email: Imarchant@holdenlegal.com

Confidentiality Notice: Thc inlomation contained in this e-ma[ and any accompanying attachmcnts, all of whch my bc confidcntial and/or privilcgcd, is intcndcd only
for use by thc pcrson or cntity to urhom it is addressed. If you are not the intended recipient, any unauthorized use, disclosure, or copying of this e-mail and its contents is

srictly prohibited and may be unlawful. If you arc not thc intcndcd rccipicnt, plcase imedrately notily me by rctum e-mail and/or telephonc to 208-523-0620, and delete
the original messagc and all copies from your system. 1'hank you.
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ATTACHMENT 5.1
Water Modeling r Data Entry

All Water to North Wells
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ATTAGHMENT 5.2
Water Modeling r Graphs

above Milner
All Water to North Wells
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Hydrologic Response- Neeley to Minidoka
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ATTACHMENT 5.3
Water Modeling r Graphs

below Milner
AII Water to North Wells
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Hydrologic Response-Thousand Springs
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Hydrologic Response-- Malad
Gustomer Name: SOrenSen Transfer No
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ATTACHMENT 5.4
Water Modeling r Mitigation

Analysis
All Water to North Wells
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Luke H. Marchant (ISB #7944)
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
1000 Riverwalk Dr., Ste. 200
P.O. Box 50130
Idaho Falls, Idaho 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518
Email: lmarchant@holdenlegal.com

Att o r neys fo r App I i c ant s

IN TFIE MATTER OF APPLICATION FOR
TRANSFER NO. 84270 IN THE NAME OF
ELAINE R. SORENSEN

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

STIPULATION FOR WITHDRAWAL
OF PROTEST

THIS STIPULATION FOR WITHDRAWAL OF PROTEST (this "Stipulation") is made
and entered into to be effective as of the latest signature date set forth below, by and between the
following parties:

1. Elaine R. Sorensen (hereinafter, "Sorensen");
2. Joel Andersen (hereinafter, "Andersen");
3. Cindy Archer (hereinafter, "Archer");
4. Jerry Browne (hereinafter, "B_{ewne");
5. Lenard Van Eps (hereinafter, 'oVan Eps");

Sorensen, Andersen, Archer, Browne, and Van Eps may hereinafter be collectively
referred to as the "Parties" or individually a"Party."

RECITALS:

Sorensen filed Application for Transfer No. 84270 (hereinafter simply "84270)) or ("The
Transfer") on July 21,2020.

The Transfer proposes to change the place of use and points of diversion for Water Right
Nos. 34-7052 and 34-7110 and combine those two water rights with Water Right Nos. 34-
170, 34-496A,34-556, 34-692D,34,10319,34-2332,34-24248,34-2429, 34-7035B,34-
7079,34-12416,and34-13841tocreate a2,598-acrepermissibleplaceofusewithinwhich

A.

B.

EXHIBIT

Bboo
I
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1,837 acres will be authorized for irrigation
of water Right No. 34-10319.

The Application will also update ownership

C. Andersen, Archer, Browne, and Van Eps protested,84270

fnsjead of participating in administrative hearings contesting 84270 as provided for under
Idaho law, the Parties have elected to enter this Stipulation to resolve the protests that have
been filed.

AGREE NTS:

D.

1 Withdrawal of Protests. Subject to the provisions of this Stipulation, Andersen, Archer,
Browne, and Van Eps hereby withdraw their protests to 84270.

Conditions To be Included in Approval of Water Right Transfer. The Department
shall include the following conditions on Water Right Nos. 34-23 32,34-24248,i4-242g,
34-70358,34-7079,34-7052,34-12416, and 34-13847, or conditions substantially in the
same form, in the final order approving 84270:

a. "Diversion and use of water from the well located in NENE , Lt. l, Sec. 05, 04N,
26E (known as the "North Well") under the following water rights shall be limited
to the diversionof 2.27 cfs and 371acre-feet/annum: 34-2332,34-24248,34-242g,
3 4-7 03 58, 3 4 -7 07 9, 3 4 -7 0 52, 3 4-1241 6, and 3 4 - l3$4l j,

"Diversion and use of water from the well located in NWSENE, Sec. 05, 04N, 26E
(known as the "Middle Well") under the following water rights shall be limited to
the diversion of 1,953 acre-feetlannum: 34-2332,34-24248,34-242g,34-70358,
3 4 -7 07 9, 34-7 0 52, 3 4-1241 6, and 3 4-1384I j,

c. "Diversion and use of water from the well located in sESE, Sec. 05, 04N, 26E
(known as the "South Well") under the following water rights shall be limited to
the diversionof 1,293.3 acre-feet/annum: 34-2332,34-2424,8,34-242g,34-70358,
34-7 07 9, 34-7 052, 34-12416, and 34- I 3 84 I .',

d. waterRightNos.34-2332,34-24248,34-2428,34-70358,34-7079,34-7052,34-
12476, and 34-13841 shall be limited to the irrigation of 1690.5 acres within the
2,598-acre permissible place of use.

e. The right holder shall maintain a measuring device, data logger, and lockable
controlling works of a type approved by the Department in a manner that will
provide the watermaster suitable control of the diversions located in the NENE, Lt.
1, Sec. 05, 04N, 26E (known as the'North Well,,), NWSENE, Sec. 05, 04N,26E
(known as the "Middle well"), and the SESE, Sec. 05, 04N, 26E (known as the
"South Well").

2

b

STIPULATION FOR WITHDRAWAL OF PROTEST - page 2



-)

4

ESPA Modeling. Sorensen shall provide ESPA modeling as required by IDWR for Water
Right Nos. 3 4 -2332, 3 4 -24248, 3 4 -2428, 3 4-7 03 5F, 3 4 -7 07 9, 3 4-7 0 52, 3 4 -7241 6, and 3 4 -

13841 and the applicable points of diversion, including the limitations described in
paragraphs 2.a,2.b, and2.c above, that satisfies IDWR requirements for such modeling.

Resolution of Protests. This Stipulation is intended to resolve the protest filed by
Andersen, Archer, Browne, and Van Eps. Resolution of this protest is conditioned upon
the Department including the conditions set forth herein. If such conditions are not
included, then either Party may terminate this Stipulation by written notice to the other
Party within ten (10) days after the final order approving84270. The Parties reserve the
right to challenge any decision from the Department that does not include the conditions
set forth in this Stipulation.

Reservation of Rights. The Parties agree and acknowledge that this Stipulation only
resolves Andersen, Archer, Browne, and Van Eps' protestto 84270. The Parties shall not
use this Stipulation in any other administrative or judicial proceedings for any purpose,
other than an action to enforce its terms as provided in paragraph 9 below.

Reliance Upon Statementsllntegration and Merger. The Parties specifically
acknowledge that they have executed this Stipulation without relying upon any statements
or representations written or oral, as to any statement of law or fact made by any other
person or attorney. The Parties to this Stipulation have read and understand the Stipulation,
and warrant and represent that this Stipulation is executed voluntarily and without duress
or undue influence on the part of or on behalf of any party. This agreement represents the
sole entire and integrated Stipulation by and between the Parties hereto, and supersedes
any and all prior understandings or agreements whether written or oral except as

specifically provided herein.

Successors and Assigns. This Stipulation shall be binding upon and shall inure to the
benefit ofeach Party's officers, directors, shareholders, heirs, successors and assigns, and
shall be specifically enforceable.

Waiver and Modification. No provision of this Stipulation may be waived, modified, or
amended except by written agreement executed by all the Parties hereto.

Enforcement and Interpretation. This Stipulation is a valid and binding obligation of
the parties, and their successors or assigns. It shall be admissible and enforceable
according to its terms, and venue in any subsequent action shall rest within the State of
Idaho. This Stipulation is subject to interpretation in accordance with the laws of the State
ofldaho.

Counterparts. This Stipulation may be executed in counterparts, each of which is deemed
an original but all of which constitute one and the same instrument. The signature pages
may be detached from each counterpart and combined into one instrument.
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ElaineR

Cindy
Date:

Andersen
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e(

J
LenardVan
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