
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK LEASE CONTRACT No. 1243

This Lease Contract ("Lease") is between the ldaho Water Resource Board ("Board"), and

LESSOR: FMC IDAHO LLC

C/O JOHN STILLMUN
2929 WALNUT ST

PHILADELPHIA, PA 1 91 04-5054

RECEIVED

MAY 0 3 202t

DEPT OFU1IATERRE$OUHCES

RECITALS

1 . The Board is authorized under chapter 17, title 42, ldaho Code to operate a water supply bank and to
contract with lessors to act as an intermediary in facilitating the rental of water.

2. The Lessor has filed a completed application to lease water rights described below into the Water
Supply Bank on forms supplied by the ldaho Department of Water Resources and received by the
Department on October 09,2020.

3. The Director of the ldaho Department of Water Resources has reviewed the application for compliance
with the Water Supply Bank rules and has approved the Lease subject to conditions listed below.

NOW, THEREFORE, in consideration of the mutual covenants and contracts herein contained, and other
good and valuable consideration, the receipt of which is hereby acknowledged, the parties hereto agree as
follows:

1. WATER RIGHTS: The Lessor shall lease and the Board shall accept into the Bank the
Applicant's water rights described as follows:

Summary of Water Rights or Portions Leased to the Bank

2. COMPENSATION: The Lessor shall accept and the Board shall pay compensation determined
by the amount of water rented under the following rental rate during such times as the water is
rented from the Bank over the term of this Lease.

Minimum Payment Acceptable: Current Rental Rate

3. TERM OF LEASE: The term of this lease shall be January 1,2020 to December 31,2023
This Lease shall bind the parties and take effect when both parties have signed it.

4. WATER SUPPLY BANK CONDITIONS OF ACCEPTANGE: The Lessor shall abide by all
terms and conditions contained in the Water Supply Bank Conditions of Acceptance, attached
hereto as "Attachment A" and incorporated herein by this reference.
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Water
Right No.

Priority
Date

Source Diversion
Rate (cFS)

Diversion
Volume

(AF)

Acres
(Ac)

29-2255E 9116t1949 GROUND WATER 0.04 8.0 2.0
Gombined Lease Totals 0.04 8.0 2.0
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK LEASE CONTRACT No. 1243

5' CHANGE OF WATER RIGHT: This lease specifies water right elements including but not
limited to: diversion rates; diversion volumes; number of acres authorized to be irrigated; places
of use; points of diversion; beneficial uses; and seasons of use. During the term of this lease,
if a water right is administratively changed due to a water right split and renumbering, this lease
may be reduced by an equal amount to reflect the water right elements as legally defined under
the water right. lf a lease contract cannot be reduced sufficient to reflect the legal definition of
a water right as amended through a water right split and/or water right transfer, the Board may
release the water right from the Water Supply Bank.

6. ASSIGNMENT OF CONTRACT: This lease is between the Board and the Lessor, who is the
recognized owner or designated representative of the recognized owners of water rights
described herein. Should ownership of any part of a water right herein described change during
the term of this lease, either through a water right split, a water right transfer, sale of property
to which the water right is appurtenant, or through any other recognized water right
reassignment, the lease benefits and obligations to the conditions of acceptance for any such
water rights will be assigned to the new owners.

7 . DUPLIGATE ORIGINAL: This Lease is executed in duplicate. Each of the documents with an
original signature of each party shall be an original.
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK LEASE CONTRACT No. 1243

lN WITNESS WHEREOF, the parties have executed this Contract on the date following their respective
signatures.

LESSOR: FMC TDAHO LLC

C/O JOHN STILLMUN
2929 WALNUT ST
PHILADELPH lA, PA 19104-5054

By

Title

Date 51o3t2021

IDAHO WATER RESOURCE BOARD
322 East Front Street
P.O. Box 83720
Boise, lD 83720-0098

I

By Date t c z\
Brian Patton, Acting Administrator
ldaho Water Resource Board

Lease approved by IDWR Date s L zt

Page 3 of 5



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK LEASE CONTRACT No. 1243

ATTACHMENT A
WATER SUPPLY BANK CONDITIONS OF ACCEPTANCE

The water rights or portions thereof leased to the bank are described as follows:

sggr.ce and Location of Point(s) of Diversion for water Riqht No(sl: 2g-22ssE
GRoUND WATER SESWSW sec. 12 Twp 06s Rge 33E powER county

PLACES OF USE TO BE IDLED UNDER THIS LEASE: IRRIGATION

TotalAcres: 2.0

ADDITIONAL CONDITIONS OF AGCEPTANCE

1. The water rights referenced above will be rented from the bank at the current rental rate.

2. There is no rental payment to the lessor of the water right if the right or a part thereof is not rented
from the bank.

3. While a right is in the bank, the lessor may not use the right without approval of the Department even
if the right is not rented from the bank. Any violation of the terms of this lease may result in
enforcement procedures pursuant to ldaho Code $ 42-351for illegal diversion and use of water and
may include civil penalties pursuant to tdaho Code g 42-17018.

4. A right accepted into the bank stays in the bank until the Board releases it, or the lease term expires.
A right may be released from the bank upon request, provided the Board approves the release.
Unless approved by the Department, leased rights may not be immediately available for release.

5. While a water right is in the bank, forfeiture provisions are stayed pursuant to ldaho Code $ 42-
223(5).

6. Rental of water under this right is subject to the limitations and conditions of approval of the water
right.

7. Failure of the right holder to comply with the conditions of acceptance is cause for the Director to
rescind acceptance of the lease.

8. Acceptance of a right into the bank does not, in itself, confirm the validity of the right or any elements
of the water right, or improve the status of the right including the notion of resumption of use. lt does
not preclude the opportunity for review of the validity of this water right in any other Department
application process.
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Water Right BeneficialUse
Season of Use Diversion

Rate
(cFs)

Volume
(AF)From To

29-2255E IRRIGATION 04t01 to 10t31 0.04 cfs 8.0 AF
Totals 0.04 cfs 8.0 AF

Twp Rng Sec NE NW SW SE
TotalsNE NW SW SE NE NW SW SE NE NW SW SE NE NW SW SE

06s 33E 12 2.0 2.0



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK LEASE CONTRACT No. 1243

9. ln accordance with ldaho Code $ 42-248 and $ 42-1409(6), allowners of water rights are required to
notify the Department of any changes in mailing address or change in ownership of all or part of a
water right. Notice must be provided within 120 days of the change.

10. lf a water right leased into the Water Supply Bank is sold or conveyed during the lease term, and if
the leased right was rented, the rental proceeds will be disbursed in the following manner regardless
of any arrangements between the buyer(s) and seller(s) to the contrary:

a. Rental payments will go to the lessor(s) of record at the beginning of the rental season, even
if the Department processes a Notice of Change in Water Right Ownership during the rental
season.

b. New lessor(s) of record will receive payment for any subsequent rental seasons.

11. The water right(s) is leased to the bank subject to all prior water rights and shall be administered in
accordance with ldaho law and applicable rules of the Department of Water Resources.

12. Use of water under this right may be regulated by a watermaster with responsibility for the distribution
of water among appropriators within a water district. At the time of this approval, this water right is
within State Water District No. 120.
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ldaho Water Resource Board

Water Supply Bank Lease Contract No. t24g
29-2255E

Effective until Decemb er 3L,2O23

This map depicts the place of use to be idled pursuant to the lease
contract and is attached to the contract solely for illustrative purposes.

i

Approved Lease Point of Diversion

Approved Lease Place of Use

Township/Range

Sections

OO
N

Feet
0

o

60 120
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RHEEfVED
Form 42-1761-l 10/15 STATE OF IDAHO

WATERRf,SOURCEBOARD 0eT S$ ?CIA0

AMENDED APPLICATION TO SELL OR LEASE A WATER RlGHilepARrM€Nr.CIF
TO THE WATER SUppLy BANK wAi'Er.rftEsounci:s

Designated Applicant FMC ldaho, LLC Water Right ir1o. 29-2255e
(Select one owner- see itenr lA on the application) (One water right per application)

Yes El No flIs this application being submitted with a rental application as a lease/rental package?

This application must be prepared in accordance with the miniurum requirement checklist below. Use this checklist to ensure all
necessaly documentation has been provided. This checklist is part of the lease application and must be included with the lease
application. Applications that do not meet the minimum requirements will not be processed and may be returned or denied.

MIMT]MUM REQIIREMENT'CIIECKLIST
or NotAll items must be checked as Attached

Attachment N/A

lAn

1B

lc
1D

Yes

E Completed Application to Sell or Lease a Water Right to the Water Supply Bank.

m Application filing fee of $250.00 per water riglrt. If you are submitting more than one lease

application and the water rights have an overlapping, aommon place of use, or a common diversion
rate or volume, the total fee for all water lights is $500.00. For places of use, multiple water rights
must be used to inigate the same lands in order to qualifu for the joint filing fee. Individual filing
fees are required for water rights that share a comnon permissible place of use but which cover
separate acres within the permissible place of use.

A Confirmation this forrn has been printed single sided, per tequirement of the Water Supply Bank.

Signatures and contact information for ull owners of the water right to be leased or sold on this
application.

An Internal Revenue Service fiRS) Form W-9 for the Designated Applicant.

Notice of Change in Water Right Ownership form (accessible fi-om www.idwr.idaho.gov).

n

Contact information for an authorized representative and documentary ploofthey al'e authorized to
represent the Designated Applicant on this application. If the Designated Applicant is a business,
pa$nership, municipality, organization or association, include documents identifiing offrcers
authorized to sign or act on behalfofthe entity.

Description of a water right portion offered to the Water Supply Bank.

A map that clearly outlines the specific location where irigated acres will be dried up, or where a
beneficial use of water will be suspended. You have the option of printing a map using the map tool
on IDWR's website at: www.idwr.idaho.eov.

Written consent from irrigation district or water delivery company.

Evidence demonstrating the water right has not been folfeited pursuant to Section 42-222Q\,ldaho
CodS.

Yes

a

tr
n

m

n

tr
m

a

D

n
2

3

n
4A

4G

Department Use Only

Received F'vt (*l Receipt # U
Yes EfNo ! (Route W-9 to Fiscal)

Fee Anrorrnt$ Z5O ' .

W-9 received? Nameon w-e: FmC_ tDr{rrto LLC-

Date Rece qin4o

fl |t
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STATE OF IDAHO
WATER RESOURCE BOARD

APPLICATION TO SELL OR LEASE A WATER RIGHT
(Continued)

1. CONTACT INFORMATION

A. This application must be completed by a Designated Applicant who is a cun'ent ownet'of the water right being sold or leased
to the Water Supply Bank. If there are additional cunent owners, those individuals must authorize the Designated Applicant
to represent them on this application by completing and signing Attachment lA of this application package.

Designated Applicant FMC ldaho, LLC

Mailing Address 2929 Walnut Street Philadelphia PA 19104
Zip Code

pho'e Nu'rber 21 5-299-6989

El fne Designated Applicant is the sole owner ofthe water right being sold or leased to the Water Supply Bank.

OR

! ne Designated Applicant is representing additional water right holders who have completed Attachment lA.

B. Has the Designated Applicant submitted an IRS Form W-9 to this Department within the last 2 years? yes I No E
If no, conplete the form and attach to this application (Attachment lB).

C. Are all applicants on this fonn listed in IDWR's records as the curent owners of the water right? yes E] No n
lf no, attach aNotice of Change in Water Right Ownership tbrm along with the required documentation and lbe (Attachment lC).

D. ls this application being completed by an authorized representative of the Designated Applicant? yes I No E]
If yes, representatives (includes employees of Designated Applicant companies) rnust complete this section and submit documentary proof
ofrheir authority to represent the Designated Applicant (Attachment 1D).

Name of Representative John K. Simpson Organization Barker Rosholt & Simpson LLP

professio'al 1;1. Attorney Ernail Address jks@idahowaters. com

Mailing Address P.O. Box2319, Boise, lD 83701-2139 Phone Nurnber 208.336.0700

f] Send all con'espondence for this application to the representative and not to the Designated Applicant.

OR

El Send original couespondence to the Designated Applicant and copies to the representative.

2. DESCRIPTION OF WATER RIGHT OFFERED TO THE BANK

@ fne full water right is being offered to the Bank.

OR

f| e purt of the water right is being offered to the Bank,
If a portion ofthe water right is being offered, complete Attachment 2.

3. MAP

Attach a map of the point(s) of diversion and place(s) of use proposed to be idled by this lease application. Make sure the idled
place of use is outlined and annotated with legal land descriptions (Township, Range, Section and Quarter-Quarters) orwith GPS
coordinates. For inigation purposes, mark the numbel of acres you desire to idle, If the water right proposed for lease is located
within a permissible place of use (PPU) and portions of the PPU will continue to receive water from non-leased water rights,
clearly outline on a map the acres within the PPU that will continue to be irigated, as well as acres that will be idled during the
lease term. Label the map Attachment 3.

Street

Email Address JOHN. STILLMUN@fmc. com
City State

Page 2



STATE OF IDAHO
WATER RESOURCE BOARD

APPLICATION TO SELL OR LEASE A WATER RIGHT
(Continued)

4. GENERAL INFORMATION

A. Is the diversion works or system owned or managed by an irigation district or water delivery company? yes n Uo E
If yes, provide written consent fiom the company, corporation or irrigation district authorizing the proposed sale or lease (Attachment 4A).

If lour water right is delivered throagh a canal, laleral or ditch operated by a canal company, irrigation district, or similar deliveryt
enlity, your lease requesl must include wrillen consent fi'om the compan!, dbtrict, or similar enlity for your removal of water from its
slstem puwaant to Section 42-108, Idaho Code and IDAPA llSB Rule 37.02.03.25.02e

B. Please provide a description of the current water diversion and delivery system.

This water right, with 29-11342 and29-2255c, are part of the mitigation plan agreement daled01l13t2014

between the IDWR and FMC - rights have been held as mitigation for remediation actions as required by IDWR.

C. Describe any other water rights used for the same purpose at the same place of use as the water right being offered to the

Bank, See the response to 48.

D. Are any of the water rights identified in Section 4C stacked with the water right proposed for lease? Ves ! No []
Stacked water rights are usetl together to achieve a common beneJicial use, such as irrigation of the same lantls. Stacked water rights
cannot be separated and must be iointly leased to the llater Supply Bank Stached water rights quaffi for the multiplefee payment of
$500.

E. Will the present place of use continue to receive water from any other source? Yes E t to I
Ifyes, explain the relationship between the different water sources and how enlargement ofthe authorized use will not occur

if this water right is teased. A portion of water right no. 29-2255c (approx. 13 ac-ft) is being withheld from the

application and will continue to be used as mitigation under the above identified Agreement dated Jan. 13,2014.

F. Identifo annual volumes and/ol rates of water diverted in the last 5 years to accomplish the beneficial use authorized by this

water right. Since 2014, this right has been retained and held for mitigation as required by the Agreement dated

January 13,2014

G, Has any portion of this water right undergone a period of five or more consecutive years of non-use? yes I No El
If yes. describe the circumstances and attach evidence to demonsh'ate how the water right has not been lost through forfeiture

(Attachment 4G). See Section 42-223. Idaho Code for exceptions to forfeiture. Your application may be denied if forfeiture

concerns are not addressed This right with other rights identified in the January 13,2014 Agreement have

continuously been used for mitigation.

The Department conducted a review in 2020 of the rights and concluded 29-2255c and 29-11342 were not
subject to forfeiture. The documentation for 29-2255e historical use is attached

H. Is this water right involved in any other IDWR process, such as an application for transfer or a mitigation plan?

If yes, describe. Ves El No I
See the response to 48.

Page .i
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STATE OF IDAHO

WATERRESOURCE BOARD

APPLICATION TO SELL OR LEASE A WATER RIGHT
(Continued)

5. SALE/LEASEAGREEMENT

A. Is the water right, or portion thereof, offered to the Idaho Water Resource Board (IWRB) for sale f] or lease []?
If lease, specifu the years when the use of water will be suspended: 2024 to 2023 (maximum lease period 5 catendar years).

(Year) (Year)

B. Show the minimum payment acceptable to the seller/lessor. The minimum payment may be shown as the o'current rental rate"

as established by the IWRB. Include the method of determining the minimum payment if other than the curent rental rate.

Current rental rate. See attached lease between FMC and the American Falls Ground Water District.

I hereby assert that the information contained in this application is true to the best of my knowledge, and that I have the
authorities necessary to offer this water right for sale or lease to the ldaho Water Resource Board.

The Designated Applicant acknowledges the following:

l. Payment to the Designated Applicant is contingent upon the sale or rental of the water right from the Bank.
2. While a water right is in the Bank, the seller/lessor of the water right may not use the water right, even if the water

right is not rented from the Bank.

3. A water right accepted into the Bank stays in the Bank until the Designated Applicant receives written
confirmation from the Board or Water Supply Bank that the water right has been released from the Bank.

4. While a water right is in the Bank, forfeiture is stayed.

5. Acceptance of a water right into the Bank does not, in itself, confirm the validity of the water right or any element
of the water right.

ftt$Zou- John F. Stillmun 10t08t2020
$tgnature of Designated Applicant Printed Name Date

Io 9t 2-dzb
Date-LtK.6",.^p<ot!Signature of

U

Representative Printed Name

Mail to:
Idaho Department of Water Resources

P.O. Box 83720
Boise, ID 83720-0098
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31412020 Water Right Report

Department of

Water Resources h
WATER RIGHT REPORT

3t4t202A

IDAHO DEPARTMENT OF WATER RESOURCES

Water Right Report

WATER RIGHT NO. Z9-2255E

Owner Typg

Current Owner

Attorney

Originat Owner

Priority Dale: 09 I 16 I 1949

Basis: Decreed

Status: Active

Name and Address

FMC IDAHO LLC

C/O JOHN STILLMUN

2929 WALNUT ST

PHII-ADELPHIA, PA 1 91 04.5054

2152996347

JOHN K SIMPSON

BARKER ROSHOLT ft SIMPSON LLP

1O1O W JEFFERSON ST STE 102

PO BOX 2139

BO|SE, tD 83701-2139

2083360700

FMC IDAHO LLC

C/O JOHN STILLMUN

2929 WALNUT ST

PHILADELPHIA, PA 19104.5054

2152996347

Source
GROUND WATER

IRRIGATION

Total Diversion

l**"
hot-
Iro

I

.04 cFs
0/tol t31 04 cFs

lvolur.
18 AFA

la ma
Location of Point(s) of Diversion:

https://idwr.idaho.gov/apps/Extsearch/RightReportAJ.asp?BasinNumber=29&SequenceNumber=2255&SplitSuffix=E &TypeWaterRight=True 1t3



3t4t2020 Water Right Report

GROUND WATERlsEswsWlSec. 1 2 lTownship 06slRange 33E IPOWER County

Ptace(s) of use:

Ptace of Use Legal Description: IRRIGATION POWER County

Township_

06s

Totat Acres: 2

Conditions of Approval:

i#"tff l*|ffi it'*i*t*l* l*l*i* l* l*lAcres

1

l'.'1

This partial decree is subject to such general provisions necessary for the definition of the
rights or for the efficient administration of the water rights as may be uttimatety
determined by the Court at a point in time no later than the entry of a final unified
decree. Section 42-1412161, ldaho Code.

Dates:

Licensed Date:

Decreed Date: 08/27 12004

Entargement Use Priority Date:

Entargement Statute Priority Date:

Water Suppty Bank Enroltment Date Accepted:

Water Suppty Bank Enrollment Date Removed:

Application Received Date:

Protest Deadline Date:

Number of Protests: 0

Other lnformation:

State or Federal: 5

Owner Name Connector:

Water District Number: 120

Generic Max Rate per Acre:

Generic Max Volume per Acre:

Civil Case Number:

Old Case Number:

Decree Ptantiff:

Decree Defendant:

Swan Falts Trust or Nontrust:

Swan Fatls Dismissed:

DLE Act Number:

2t3



3t4t2020

Cary Act Number:

Mitigation Ptan: Fatse

Waler Righl Report

3t3



State of ldaho
Depq-rtmeqt of Wate-r Resources

Water Right
29-2255E

IRRIGATION

The map depicts the place of use for the water use listed above and point(s) of diversion of this right as currently
derived from interpretations of the paper records and is used solely for illustrative purposes. Discrepancies between the
computer representation and the permanent document file will be resolved in favor of the actual water right documents
in the water right file.

33E

a
(()o

o Point of Diversion

Place Of Use Boundary

Townships

PLS Sections

Quarter Quarters

0 0.035 0.07

t_:--i

N

r

on March 04,2020

0.14 Miles



frp,L LHAsr, 
"' 
,l]f:;ilffi:,:'ff made and cn ered in,o

this,lafch [,2020, by tnd between FMC ldah<r LLC, whose addless ts 2929 Walnut $treet,
Philadelphia, PA 19104-5054 (hereinafter "Lossor") andAmerican Salls Aberdeen O'WI), whoss
nridress is 1,.O. Hnx ?0, American Falls, ID 8321 I {hereinafter "Lcssee');

RUCITALS:

t. Leascd Prfiperff. Lessor herelry leases lo Lessce and Lsssee hereby leases from
Lessor certain water righ(s) identified by the records of the ldaho Department of Water
llEsourees (*IDWR") as l'ullows:

2, l}1e. Thc term of this lease shall be for a term of three (3) years, comrnencing
on Aplil 15,2$2A, and terrsinaLing on Apdl 1,4,2023. Thereafter, this lease rvill only be rcnewed
with the written apprcrval of both parties. Anaually, eitherparly may terminate this lease upon
not l{$$ than nincty (9S) days adyancc wriUen notice prior to April 14h of cach year.

3' S,tttt. lor use uf the leased property, Lessee shall rent pay to Lessor on or bEfore
April l5 of each year. The annual rsntal amount of Twelve Thousand Eight Huntlred Ten dollals
($12,810) shall be due upon approval ofthe lease by IDWR. allowing the use of the watr:r by
Lessee fbr mitigation purpose$ consistent with the dEadlines herein,

3.1 The c&lculated arnount of ground wcter prusuant to this Lease for wate{
right 29- I 13 42 is 2.18 AIr per day or 796 AF per year based upon the
decreed year-round ure ofthis right.

?he calfirlated $m{,unt of ground water pursuant to this Lease for water
right ?9-?255c is 63 AFA based upori the decreo. Oftbis amount Lessor
sgre$$ to leass 50 ac*ft.t

The calculated amount of ground water pursuant to this Lease for water
nght29-?255e is 8 AFA bsred upon the docreed irrigation season of use
lbr thi* right,

The agrecd ren{fl1ra{c for grountl water islrcre-f:oot.

I l3 ac*lt. ol'watcr fight 29-2255c is boing witlheld by Lvlssor for rnitigation for remedioiion nctions.

.J.J

3.4

Water Right
No(s).

Priority Qunntity Purpore Period of
'Uss

29-il342 09/01/1953 l.l cfs Municinal ltt-t2137
?9-2255c 05/22/1939 0.64 cfs Industrial 1/1-12/31
29-2255e 89/16/t949 0.04 cfs Irrigation 4ft-t0131

LEASE OFWATS,RRIGHTS



3.5 The decreed purpose of use of water right 29-1L342 is municipal, which is
considered a fully consumptive use to the ground water source.

3.6 The decreed pu{pose of use for water right 29-2255c is indusftial, which is
considered a frrlly consumptive use to the ground water source.

3.7 The decreed pu{pose of use for water right 29-2255e is irrigation.

4. Non-Use bv Lessor. Lessor covenants that it will not divert or utilize the
described water rights during the tenn of this Lease.

5. Use bv Lessee. During the term of this Lease, Lessee shall utilize said water
rights for mitigation of District members' irrigation ground water pumping, ensuring that all
waters approved for use under the water rights are protected and shall comply with all applicable
federal, state and local laws and all rules and regulations of any agency, including IDWR
applicable to such water rights, together with all state and federal environmental and water
quality laws.

6. Representations by Lessor. Lessor covenants and represents that it is the tnre
and lawful owners of tle water rights and the land to whioh they are appurtenant, that these water
rights have not lapsed been abandoned or forfeited, either in whole or in part and that nothing
restricts or precludes Lessor from entering into this Lease and Lessee utilizing the described
water rights.

7. Water Supplv Bank Application and Lease Apnrova!. The'parties
acknowledge and agree that it will be necessary to submit a Water Supply Bank applioation, this
lease aud necessary documentation to IDWR, and obtain IDW-R approval of the use of said water
rights by Lessee for mitigation pulposes.

7.I Lessee and Lessor will jointly seek approval of this Lease from IDWR and
will cooperate with each other in securing suoh approval consistent with
the provisions of Seotion 3.

7.2 Lessee shall be responsible for all costs associated with accomplishing the
approval of this lease and, including but not limited to, paying all
applicable WaterBank and other adminisffative fees owing to IDWR.

7.3 This lease is conditioned upon IDWR's approval of the use of the water
rights as identifred herein by Lessee for mitigation purposes and
acknowledgment by IDWR that Lessee's use of the water rmder the lease
and/or placement of the water in the state water bank constitutes be'neficial
use of the water and will not subject the rights to forfeiture. In the event
the approval is not obtained, the lease may be terminated by eitherparty.

8. Indemnification of Lessor. Lessee agrees to indemniff andholdharmless
Lessor from any and all claims and demands, including legal attorrey fees and costs, which may

2LEASE OFWATERRIGHTS



arise directly or indirectly as a result of this lsase or the transfer or use of fhs watcr rights by
Lessee pursuant to this lease.

9. Bgqact. [n the event eitlrer party broaches this lease and such defaults are not
cwetl withi.n thirt'y (30) days afner receipt of written notice ttrereof, the non-breaohing party, at
their c'ption, may elect to tsrrninate this lease and recover nny damages orpur$ue any other
remedy under ldaho law by reasort oflsuch breach.

10. Aeslgn$cnt, This Agreement may not be aseigned by Lessee without the expre$s
wrinen consent of Lossor.

11. Atfornev 4ges. In the event of any litigation over this leaso the prevailing party
shall be entitled to reeover rcasonable sttsmey f,ees and costs.

1.2, Sindtng nffgpJ. This Agreement shall be bindiug upon the respective heirs,
successors and assigns ofthe partios.

LESSOR: Ltr]S$OS:

III}'CIDA.IIOLLC GWDAMNruCATI

By

FALLS

'- dk*,-.-no*-By

Date 0410912020
iJ ft .1 .4 *!i

Date nl "';n ,lt;"-<fii

3LEASE OF WATER RIGHTS



Site Water Usage Summary 2009 -2OL9

Year Usage (gal) Average
(spm)

Comments

2009 592,500 1.3 Based on water truck loads

20LO 47L,250 0.9 Based on water truck loads

20LL 626,000 t.2 Based on water truck loads

20t2 7L8,850 t.4 Based on water truck loads

2073 705,600 1.3 Based on water truck loads

20L4 70,249,390 19.5 Based on water truck loads. Soil rememdy in progress

207s 49,L89,7OO 93.6 Based on water truck loads. Soil rememdy in progress.

20L6 61,045,000 LI6.L Based on water truck loads. Soil rememdy in progress

2AL7 L2,464,260 23.7 Based on water truck loads. Soil rememdy in progress.

20L8 L,264,O49 2.4 Flow meters in place

2079 843,633 1.5 Flow meters in place



Water Wagon Use for Dust Control - 2009

Date # Loads Volume Gallons

20-Apr 6 15000

21-Apr 7 17500

25-Apr 4 10000

26-Apr 2 5000

27-Apr 7 17500

28-Apr 4 10000

29-Apr 6 15000

30-Apr LL 27s00
1-May 3 7500

18-May 2 5000

19-May 2 5000

21-May 3 7500

29-May 2 5000

30-May 3 7s00

L-Jun 2 5000

4-Jun 2 5000

9-Jun 2 5000

24-Jun t 2500

26-lun 2 5000

27)un 2 5000

28-iun 2 5000

291un L2 30000

30-Jun 8 20000

lJul 2 s000

2-Jul 7 17500

5-Jul 2 5000

7]ul 2 s000

8-Jul 4 10000

9Jul 7 17500

11-Jul 2 5000

L2-Jul 2 s000

13-Jul 2 5000

t4-Jul 4 10000

15-Jul 6 15000

16-Jul 6 15000

L7-Jul 3 7s00

20-Jul 2 5000

21-Jul 2 5000

22-lul 6 15000

23-Jul 7 17500

25-tul 3 7500

27-lul 2 5000

31Jul 5 12500



Water Wagon Use for Dust Control - 2009

Date # Loads Volume Gallons

1-Aue 5 12500
2-Aug 5 12s00

4-Aug 5 12500

5-Aug 5 12500

10-Aug 5 t2s00
11-Aue 2 5000
13-Aue 2 5000
L7-Aug 1 2500

19-Aug t 2500

2L-Aug 4 10000

22-Aue 2 5000
25-Aug 3 7500

26-Aug 3 7500

27-Aug 4 10000

29-Aus 10 25000

30-Aug 6 1s000

1-Sep 3 7500

4-Sep 2 5000

5-Sep 2 5000

8-Sep 5 12500
1O-Sep 4 L0000

1L-Sep 3 7500

12-Sep 2 5000

13-Sep 2 5000
18-Sep 2 5000
19-Sep 2 5000
21-Sep 3 7500

22-Sep 3 7500

23-Sep 3 7500
24-Sep 3 7500
29-Sep 3 7500

30-Sep 1" 2s00

Total 692,500
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Water Wagon Use for Dust Control - 2010

Date # Loads Volume Gallons

3/24/10 7 L7500

4/e/ro 5 15000

4/L4/rO 3 7500

4/Ls/LO 8 20000

4/76/tO 8 20000

4/te/Lo 5.5 13750
4/23/10 2 s000

4/26hO 2 5000

s/s/Lo L 2500

s/7/Lo 7 2500

s/L2/t0 5 L2500

sl73lr0 5 12500

s/t7h0 3 7500

6/7/Lo 2 5000

6/e/1o 3 7500

6/14/Lo 2 5000

6/L6/tA 3 7500

6/17/Lo 3 7500

6122/to 2 5000

6/24/LO 2 s000
6/26/LO 2 s000

7lLLlto 3 7500

7/7s/L0 4 10000

7/L7lLO 3 7500

7/18/LO 3 7500

7/7e/LO L 2500

7l24ltO 4 10000

7/26/70 4 10000

7/28/to 2 5000

7/2e/70 3 7500
8/7lLO 4 10000

7/30/LO L 2500

Tl3LlLO 2 s000
8/LlL0 2 5000

8/2/Lo 3 7500

8/4/Lo 2 5000

8/s/rc 5 12500

8/7lLo 4 L0000

8/8/to 3 7500

8110/L0 2 s000
8/tLlto 2 s000
8/13/to 4 10000

8/L8/L0 2 5000



Wqter Wagon Use for Dust Control - 2010

Date # Loads Volume Gallons

8/Lelto 2 5000

8/20/Lo 2 5000
8122/La 3 7500

8124/L0 3 7500

812s/L0 4 L0000

s/L7/Lo 3 7500

elLs/to 1 2500

s/2L/L0 3 7500

el22/L0 3 7500

e/23lto 3 7500

e/27/to 3 7500

e/28/Lo 3 7500

s/2elLo 3 7500

e/291L0 3 7500

s/30/70 3 7500

to/2/Lo 3 7500

Lo/4/Lo 2 s000
ro/s/Lo 2 s000

LO/L3/70 7 2500

Total 47L,250



Water Wagon Use for Dust Control -2OtL

Date # Loads Volume Gallons

o4/2s/tt 3 7500

os/02/tL 13 32s00

05/B/Lr TL 27s00
as/04/tt 6 r.5000

05/0s/Lt 5 12s00

06lt3/7t 2 5000

06/751Ll 3 7500

06/L7/7L 2 s000

06/20/L7 2 5000

06/27/Lt 2 5000

06/22/rL 5 12500

06/271L7 5 L2500

06/28/7L 4 10000

o6/2e/11 2 s000

06/30lLL 7 L7500

0710L/11 3 7500

07/03/tI 3 7500

07/04/7L 3 7500

07los/L7 6 15000

07/06/tL 4 10000

07/07/77 4 10000

07/L2/Lr 2 s000

07/13/11 3 7500

07/tslL7 3 7500

07/16/It 3 7500

07/L8/LL 7 17500

07/7e/tL 5 12500

07/2O/tL 9 22s00
07/2rlLI 10 25000

07/22/7L 4 10000

07123/LI 4 10000

07/24/Lt 4 10000

07/2s/17 3 7500

07/26/L1 4 10000

07/27lLL 4 10000

08/03/lL 4 10000

a8107/L7 5 12500

o8lo8/LL 7 17500

08/LLlLL 3 7500

08/L4/11. 2 5000

08/76/Lt 2 5000

08/L7/17 4 10000

08/L8lL7 2 5000



l

Water Wagon Use for Dust Control - 2OLI

Date # Loads Volume Gallons

08/te/77 3 7500

o8/2o/LL 3 7500

a8/2uLt 3 7500

08/23/11 3 7500

08/24/LI 1 2500

08/27lLr 4 10000

o8/2e/tL 2 5000

08/30h]: 1 2500

o8/31.lLt 2 5000

oel02lLL 4 10000

oe/o3lLt 4 10000

oe/06/LL 3 7500

oeloe/Lt 3 7500

0e/LLlLL 3 7500
09/L4/Ll 3 7500

oe/18/LL 3 7500

oe/20/71 2 5000
oel26/Lt 3 7500

oe/27/17 6 15000

os/2e/Lt 7 2500

os/3o/Lr L 2500

L0/0t/Lt 7 2500

LO/OL|L7 L 2500

to/03/LL 7 2500

LOIOA|LL L 500

LO/As/LL 7 s00

0

Total 626,000



Water Wagon Use for Dust Control -20L2

Date # Loads

Volume

Gallons Comments

04/17/L2 4 L0000 KW Water Truck, 2500 gallons

04/241L2 5 12500

04/2s/L2 4 10000

oslLLlL2 6 1s000
05/12/L2 4 10000

os/73/12 3 7500
os/L4/L2 6 15000

osl15/L2 5 12s00

os/Ls/L2 2 5000
os/t6/L2 7 17500

os/L6/L2 3 7500
oslL7/L2 3 7s00
05/17/72 3 7s00
o5/L7/L2 3 7500
os/18/72 5 12500

05/t8h2 3 7500

os/2L/L2 7 700
06/08/12 3 7500

06/Lsh2 1 2500
06176/L2 3 7500
o6/L7/L2 3 7500
05/os/L2 L4 s5000 ldaho Power Water Truck 4,000 gallons

06/06h2 25 100000 ldaho Power Water Truck 4,000 gallons

06/07/r2 4 15000 ldaho Power Water Truck 4,000 gallons

06/20/L2 3 7500
06/2L/72 5 L2500

06/25/L2 3 7500
06/26/L2 5 12500

07/03/L2 7 17500

07/04/L2 4 10000

07/0e/72 3 7500
07/12/12 4 10000

07/2s/L2 3 7500
07/2e/L2 2 5000
07/30/L2 4 10000

08/2s/L2 2 5000

07l3LlLz 5 L2500
08/a2/L2 5 12s00
08/04/L2 5 12500

og/oe/L2 4 10000

08/LUL2 3 7500
08/t2/L2 3 Tsoo
o8113/L2 4 10000



Water Wagon Use for Dust Control - 20L2

Date # Loads

Volume

Gallons Comments

08/74/L2 2 s000
o8hsh2 5 12500

08/17/t2 4 10000

08/2s/L2 5 12500

o8/2s/72 2 5000

08/26/L2 6 1s000

08/26/L2 4 10000

08/27i12 5 15000

o8/3O/L2 3 7500

oe/o2/IL 1 2s00
oe/03/LI 1 2500

09/041L2 2 5000

oe/051L2 2 5000

oe/06/72 2 5000

oe/07/t2 2 5000

oe/o8/12 1 2s00
oe/0e/t2 L 2s00
oe/Lo/L2 3 7s00
oe/lLlL2 2 5000

oe/L2/L2 2 s000
os/t3/L2 1, 2500

09/1.4/L2 2 5000

oe/7s/12 3 7500

oelLe/12 5 12500
oe/20/12 3 s00
09/2s/L2 7 s00
09126/L2 1. 2500

LLlzu72 T 150 Lift station filling

Total 718,850



Use for Dust Control - 2013

Date # Loads

Volume

Gallons Comments
o4l22lL3 2 5000 Prep for MsCl2
o4l23l13 7 17500 PreD for MeCl2

04124/L3 L2 45600 ldaho Power Msclz Prep

04124113 5 12500 Prep for Mscl2
04lzslL3 7 17s00 Preo for MsCl2

041261L3 5 12500 Prep for Macl2
04127113 5 12500 Preo for MsCl2

04/28113 5 12500 Prep for MsCl2

04l29lL3 2 5000 Prep for Msclz
0slLolL3 1 2500 Roads

05lt3lL3 2 5000 Roads

o5lt4lt3 ! 2500 Roads

0s/Ls/13 2 5000 Roads

05l16lt3 7 2500 Roads

os/221L3 1 2500 Roads

0sl?3lrs z 5000 Roads

osl2sl13 I 2500 Roads

05l30lL3 3 7500 Roads

06l03lt3 3 7500 Roads

061031L3 1000 Container for well treatment
06lo4lt3 L 2500 Roads

o6loslt3 1 2500 Roads

061061t3 3 7500 Roads

06l22ltt 6 15000 Chill plle

06123lt3 6 15000 Chill pile

06l24lt3 2 5000 Chillpile
06lzslt3 3 7500 Chill pile

06126lt1 I 2500 Chlll pile

07/ou71 1 4000 Roads

07lo9lt3 3 12000 Roads

07ltth3 2 8000 Roads

07lt7lL3 4 10000 Roads

oTltglrz 2 5000 Chill pile

07l22h3 1 2500 Roads

07 l23lr3 2 5000 Roads

07/2sh3 2 5000 Chlll pile

07l28lr3 2 5000 Roads

08los/t3 1 2500 Roads

08l05lt3 4 10000 Roads

oalo1l73 5 15000 Roads

08lo8lt3 4 10000 chill pile

oal09lt3 4 10000 Roads

08/t2lL3 1 2500 Roads

o8lL3lL3 2 5000 Roads

081L4/t3 3 7500 Roads

08lL5l!3 2 5000 Road5

09l77lt3 6 15000 CaD Proiect Burm
09h2h3 11 27500 Cap Project Burm
09l13lrs L2 30000 Cap Proiect Burm/Roads
09lL4h3 6 15000 Cao Proiect Burm/Roads
09lL5l13 6 15000 Cap Proiect Burm/Roads
c.9l16lrt 19 47500 Cap Proiect Burm/Roads
09lr7lr3 t7 42500 Cap Project Burm/Roads
09lL8lt3 5 15000 Cap Proiect Burm/Roads
09l19/13 t4 35000 CaD Proiect Burm/Roads
09l30lt3 2 5000 Cap Project Burm/Roads
rolollt3 6 15000 CaD Prolect Burm/Roads
LO/071r3 9 22500 Cao Proiect Burm/Roads
LOloslts 8 20000 Cap Prolect Burm/Roads
LOl09/L3 9 22500 CaD Proiect Burm/Roads
L0/L0113 1 2500 Cap Project Burm/Roads
L71L7l13 1 2500 Lift station filline/Roads
LIILzILs 2 5000 Roads

Lllt3lt3 ! 2500 Roads

0

Total 705,600



I

Water Use for Dust Control - FMC Plant Site - 2014

Date * Loads

Volume

Gallons Comments

01l24lt4 1 2-500 Roads

03l25l14 1 2.500 Roads

03126174 5 12-500 Roads

03l28l14 1 2.500 Roads

o?131174 1 2.q00 Roads

04lrll14 2 5.000 Roads

04ll2l14 2 5.OOO Roads

o4l13lt4 1 2.500 Roads

o4l73lt4 2 5,000 Roads

o4l1,6l14 7 2.500 Roads

Mla6l74 1,000 Drllllns

04lL7l14 2 5.000 Roads

0'4117114 r.000 Drllllne

o4l27l14 6 15-000 Roads

oal21l1[ 3 7,500 Roads

04124174 1 2.500 Roads

oLl)911t 5 12,500 Roads

04129174 22 so.200 ldaho Power M[Cl2 PreD

o4l30l14 4 10,000 Roads

o4l30h4 17_500 Drllllns
osl07l]4 4 10.000 PreD for MEclo
oslo2l74 3 7,500 PreD for Mscll
o5lo3lL4 4 10.000 Preo for Mpcl2
oslo4l14 5 L2,500 PreD for MECI2

oslo'lL4 2 5.000 Prep for MsCl2
oslosll^ 6 rcnt truck - roads
oslo6l14 3 rent truck - roads

osloTl14 10 25,000 Ddlline

osloTla4 10 2S.000 Roads

osloll74 7 rent truck - roads
osloal'4 10 25,000 Drilllns
osloslL4 23 rent truck - roads

oslo9l14 10,000 Roads

05l09lL4 22 .88:000. rent truck - roads
osl10l14 74 56,000 rent truck - roads

05l|tl74 6 1S_000 chill pile

o5l19lL4 1 2,500 chill Dlle

06lo4l74 2 5-000 Roads

06/05174 1 2,500 Roads

06124lt4 2 5,000 Roads

07lo7l74 3 7.SOO Chill pile
o7 lo2la4 2 5,000 Roads

07/02/14 4 10.000 chlll plle
07lo9114 4 10,000 Roads

o7l17l14 170 Lift station flllins
07l74l14 3 7,500 Chill Dlle

07177174 1 2-s00 chill plle

o7l27lL4 20 Lift station flllin!
o7l27h4 7 2-s00 Chill plle

07121114 4 10.000 Roads

07l24l14 1 2.500 RRTracks

o7125174 1 2.500 RR Tracks

o7130114 1 2,500 RR Track
07l3uL4 2

oa/o7l74 3 7,so0 Roads

08l02lL4 3 7.500 Roads

oaloslT4 1 2,500 S€otic tank
09lo3l14 6 1s.000 chlll pile
09l04lt4 6 1s,000 Chlll olle
ogloslL4 7 17_500 Chlll plle

09l08h4 6 15,000 Chlll oile
09lo9lt4 15.000 Roads

09llAhA 2 5,000 Roads

09116174 3 7.500 Roads

09126l1L L 2,500 Roads

09l29l14 I 2.S00

l0lzolL4 1 2,500 Chill Dlle

rol30l74 1 2_500 Roads

72120/14 9_398.sOO CB&l slte sEdine - dust control

Total 10.2ll8.390

Total
w/o Pump

Test 9.948.390 For annual Reood



Water Use for Dust Control - FMC Plant Site - 20t5

Date # Loads

Volume

Gallons Comments
02/24/Ls 3 7,5O0 General dust control gravel roads

02/2s/L5 7 2,500 General dust control gravel roads

03/to/ts 8 20,000 General dust control gravel roads

03/lLlLs 6 L5,000 General dust control gravel roads

03/3L/14 2 5,000 General dust control gravel roads

03/3L/ts Month L,726,O00 CB&l site grading - dust control
04/03/Ls 2 5,000 General dust control gravel roads

04/04lLs 3 7,500 General dust control gravel roads

04/08/7s 2 5,000 General dust control gravel roads

04/7A/rs 3 7,500 General dust control gravel roads

04/L1./7s 4 L0,000 General dust control gravel roads

04/72/Ls 2 5,000 General dust control gravel roads

04/28/Ls 2 5,000 General dust control gravel roads

04/30/Ls Month 7,366,000 CB&l site grading - dust control
0s/04/Ls 3 7,500 Storm Water Pipe Cleanout

os/as/Ls 3 7,500 Storm Water Pipe Cleanout

0s/06/Ls 4 10,000 Storm Water Pipe Cleanout

os/07/Ls 3 7,500 Storm Water Pipe Cleanout

os/08/Ls 3 7,500 Storm Water Pipe Cleanout

os/78/Ls 2 8,200 Storm Water Pipe Cleanout

oshe/Ls 1 2,540 Storm Water Pipe Cleanout

05/20/ts 2 5,000 Storm Water Pipe Cleanout

os/21,/Ls 2 5,000 Storm Water Pipe Cleanout

os/22/Ls 1, 2,500 Storm Water Pipe Cleanout

0s/3L/Ls Month s,464,000 CB&l site grading - dust control
06/30/1-s Month 8,854,000 CB&l site grading - dust control
07/3L/Is Month 7,9O2,O00 CB&l site grading - dust control
08/3L/Ls Month 8,354,000 CB&l site grading - dust control
oe/30/Ls Month 2,332,500 CB&l site grading - dust control
L0/3LlLs Month 5,193,000 CB&l site grading - dust control
trl30/Ls Month 1,840,000 CB&l site grading - dust control

Total 49,L89,70O



)

Water Use for Dust Control - FMC Plant Site - 2OL5

Date

Volume
Gallons Truck loads Comments

January 0

February L0,000 4 General dust control gravel roads
March L,766,O00 294 Grading Project and General dust control
April 7,4tL,O00 1,,235 Grading Project and General dust control
May 5,527,200 921 Grading Project and General dust control
June 8,g54,ooo L,476 Grading Project and General dust control
July 7,902,O0O r,3L7 Grading Project and General dust control

August 8,354,000 L,392 Grading Project and General dust control
September 2,332,500 389 Grading Project and General dust control

October 5,193,000 855 Grading Project and General dust control
November 1,840,000 307 Grading Project and General dust control
December 0

Total 49,L89,7O0 8,zOL



I

Water Use for Dust Control- FMC Plant Site - zOtG

Date

Volume

Gallons Truck Loads Comments
January 0 0

February 0 0

March 20,000 8 General dust control
April 4,020,000 503 General dust control
May 4,964,000 62L Capping Project Dust Control and Soil Conditioning
June 5,528,000 691 Capping Project Dust Controland Soil Conditioning
July 9,996,000 r,250 Capping Project Dust Control and Soil Conditioning

August 15,288,000 L,9TL Capping Project Dust Control and Soil Conditioning
September 11,908,000 \,489 Capping Project Dust Control and Soil Conditioning

October 7,815,000 977 Capping Project Dust Control and Soil Conditioning
November L,478,000 185 Capping Project Dust Control and Soil Conditioning
December 28,000 5 Capping Project Dust Controland Soil Conditioning

Total 51,045,000 7,637



Water Use for Dust Control - FMC Plant Site - 2OL7

Date

Volume

Gallons Truck Loads Comments

January 0 0

February 0 0

March 0 0 General dust control
April L,O34,460 L29 Capping Project Dust Control and Soil Conditioning
May L,955,000 244 Capping Project Dust Controland Soil Conditioning
June 1,207,000 151 Capping Project Dust Control and Soil Conditioning
July 2,235,000 279 Capping Project Dust Control and Soil Conditioning

August 2,007,000 25r Capping Project Dust Controland Soil Conditioning
September L095000 L37 Capping Project Dust Control and Soil Conditioning

October 912000 L74 Capping Project Dust Control and Soil Conditioning
November 2011000 25t Capping Project Dust Control and Soil Conditioning
December 7800 L Capping Project Dust Controland Soil Conditioning

Total t2,464,260 1,558



Water Use at Site Tipple - FMC Plant Site - 2OL8
McCrometer Ultra Mag 5-inch meter

Date

Totalizer
Reading
(Gallons)

Volume
(Gallons) Comments

January 128,502,380 Old Propellor meter, no water usage

Februarv 128,502,380 Old Propellor meter, no water usage

March 128,502,380 Old Propellor meter, no water usage

April 15,598 15,598 Dust Control and Site Work (i.e. Drilling Support) New meter 3128/tB
May L9,733 4,135 Dust Control and Site Work (i.e. Drilling Support)

June r04,684 84,951 Dust Control and Site Work (i.e. Drilline Support)

July 227,899 L23,2L5 Dust Control and Site Work (i.e. Drilling Support)
August 307,563 79,664 Dust Control and Site Work (i.e. Drilline Support)

September 410,608 103,045 Dust Control and Site Work (i.e. Drilling Support)

October 468,891 58,283 Dust Control and Site Work (i.e. Drilline Support)
November 505,706 36,815 Dust Control and Site Work (i.e. Drilline Support)
December 859,4t2 353,706 Dust Control and Site Work (i.e. Drilline Support)

Total 859,412

Water Use for Training Center/ValleyAg - FMC Plant Site - 2018
NETOFIM Octane l0-inch meter

Date

Totalizer
Reading
(Gallons)

Volume

{Gallons) Comments/Date Meter Reading Recorded

JanuarV N/A No meter
February N/n No meter

March Meter installed on line 3/25/LB
April 15,985 15,985 March Actual Usaee / 4-2-L8

May 42,565 25,580 April Actual Usaee/5-1-18
June 65,892 23,327 May Actual Usage/6-4-18
July 155,195 89,303 June Actual Usaee/7-3-18

August 265,70I 110,506 July Actual Usace/8-1-18

September 335,596 69,895 August Actual Usage l9-t-I8
October 35t,324 L5,728 September Actual Usage /LO-L-LB

November 376,555 25,23L OctoberActua I Usage/l 1-1-18
December 4O4,537 28,082 November Actual Usaee/l1-30-18

Total 4O4,637

Grand Total 1,264,O49



Water Use at Site Tipple - FMC Plant Site - 2019
McCrometer Ultra Mag 6-inch meter

Date

Totalizer

Reading
(Gallonsl

Volume
(Gallons) Comments

December 876,229 Readins ontl2l20t9
January 878,956 2,727 January 2019 Actual Usage

February 878,956 0 February 2019 Actual Usage

March 878,956 0 March 2019 Actual Usage

April 903,286 24,330 April 20L9 Actual Usage
May 925,957 22,671 May 20L9 Actual Usage

June 936,577 10,620 June 2019 Actual Usage

Julv t,o45,got 109,324 July 2019 Actual Usage
August 7,LOL,L6t 55,260 August2019 Actual Usage

September t,tog,tzg 6,968 Sept 2019 Actual Usage
October 1",273,79O 165,66I October 2019 Actual Usage

November 1,352,63s 78,845 November 2019 Actual Usage

December 7,362,669 10,034 December 20L9 Actual Usage

Total 486,439

Water Use for Training Center/ValleyAg - FMC Plant Site - 2019
NETOFIM Octane l0-inch meter

Date

Totalizer

Reading
(Gallons)

Volume
(Gallons) Comments/ Date Meter Reading Recorded

413,427 Reading on L-2-19
January 416,796 3,369 January 2019 Actual Usaee/Z-t-L9
February 418,064 I,269 February 201.9 Actual Usage/3-1-19

March 424,664 6,500 March 20L9 Actual Usase /4-t-Lg
April 459,039 34,375 April 2019 Actual Usase /S-t-tg
May 5t9,795 60,756 May 2019 Actual Usage /6-t-I9
June 560,L67 40,372 June 2019 Actual Usage /7-t-tg
July 681,394 727,227 July 2019 Actual Usase /S-t-tS

August 727,857 46,463 August 2019 Actual Usage/9-3-19
September 739,667 1L,810 September 2019 Actual Usaee/10-1-19

October 757,136 t7,469 October 2019 Actual Usaee/11-L-19
November 769,263 !8,127 Novem ber 2019 Actu a I Usaee / 72-2-79
December 770,620 L,357 December 2019 Actual Usaee/L-3-ZO

Total 357,193

Grand Total 843,533



State of Ida' ') )
DEPARTMENT OF WATER RESOURCES
322 E Front Street, Suite 648 . PO Box 83720. Boise ID 83720-0098
Phone: (208) 287-4800 . Fax: (208) 287-6700
Website: idwr.idaho.gov . Email: idwrinfo@idwr.idaho.gov

BRAD LITTLE
Governor

May 6,2021

for

Water Supply Bank

Enclosure: Executed Lease Contract

IDWR- Eastern Region
Water District 120
John Simpson

4."'* 5V-/**--%r/-z

GARY SPACKMAN
Director

FMC IDAHO LLC
C/P JOHN STILLMUN
2929 WALNUT ST
PHILADELPHIA, PA 1 91 04-5054

RE: WATER SUPPLY BANK LEASE CONTRACTS 1243, 1247 &1248
FOR WATER RTGHTS 29-2255C,29-2255E &29-11342

Dear Lessor:

Water right29-2255C,29-2255E & 29-11342 were leased into the Water Supply Bank (Bank) as of
January 1,2021, in accordance with the enclosed executed lease contract. Your water rights, as
described on the lease contract, are considered leased into the Bank and should remain
unused until they are formally released from the Bank. More information and further restrictions
placed on your water rights while leased can be found in conditions of acceptance of the lease
contract. Read the conditions of acceptance carefully. I

The rights will automatically be released from the Bank on December 31, 2023, unless the rights are
released earlier by the Water Resource Board (Board). On behalf of the Board, the Department of
Water Resources (Department) can evaluate an early release of the lease contract upon your request.
To release the water rights from the Bank prior to the release date, submit a written request on the
Reguesf to Release a Water Right from the Bankform. This form is available on our public website at
www.idwr.idaho.oov. Please note your water rights may not be available for immediate release if
they have been rented or are being considered for a future rental. Furthermore, it is at the
discretion of the Department whether or not a water right can be released early from a lease
contract.

lf you have questions regarding this matter, please contact this office at bank@idwr.idaho.qov or
208-287-4800.

Sincerely,

c.



State of Idi' -'l -)

DEPARTMENT OF WATER RESOURCES
322 E Front Street, Suite 648 . PO Box 83720. Boise ID 83720-0098
Phone: (208) 287-4800 . Fax: (208) 287-6700
Website: idwr.idaho.gov . Email: idwrinfo@idwr.idaho.gov

BRAD LITTLE
Governor

January 13,2021

GARY SPACKMAN
Director

FMC IDAHO LLC
C/O JOHN STILLMUN
2929 WALNUT ST
PHILADELPHIA, PA 1 91 04-5054

RE: APPLICATION TO LEASE WATER RIGHT 29-2255C,29-2255E & 29-11342T0 THE WATER
SUPPLY BANK CONTRACT '1243,1247, & 1248

***"TIME SENSITIVE RESPONSE REQUIRED***
Dear Applicant

The Department of Water Resources has completed its review of your application to lease the above-
mentioned water right to the Water Supply Bank. I have enclosed two original Water Supply Bank
Lease Contracts for your review and signature. Please sign and return ALL Lease Contracts
within 14 days. Upon signature and return of the contracts, the Department will also sign the original
contracts and return an executed copy to you. The Lease Contract is not considered final until you and
the Department have both signed.

The right will automatically be released from the Bank on December 31, 2023, unless the right is
released earlier by the Board, or upon your request. To release the right from the Bank prior to the
release date, submit a written request on the Request to Release a Water Riqht from the Bank form.
To propose a new lease period, submit a new Application to Sell or Lease a Water Riqht to the Water
Supplv Bank form along with applicable fees to the Department. These forms are available from any
IDWR office or from our public website at http://www.idwr.idaho.qov. Please note your right may not be
available for immediate release if it has been rented.

Please review the conditions of acceptance listed on the Lease Contract, including #3 which says:
"While a right is in the bank, the lessor may not use the right without approval of the
department even if the right is not rented from the bank. Any violation of the terms of this
lease may result in enforcement procedures pursuant to ldaho Code S 42-351 for illegal
diversion and use of water and may include civil penalties pursuant to ldaho Code $ 42-
1701B.',

lf you have questions regarding this matter, please contact this office at bank@idwr.idaho.qov or
208-287-4800.

Sincerely,

4,*t* y'n1*on--%,/tZ
for

Water Supply Bank

Enclosures: ProposedLeaseContracts
Receipt # C109353

C: John K Simpson - Barker Rosholt & Simpson



JohnK. Simpson
EMAIL: jks@idahowaters.com

PHoNE: 208.336.0700
WEB: idahowaters.com

Barker Rosholt
& Simpson LLP
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L0L0 W. Jefferson St. Suite L02

Boise, Idaho 83702
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Atlor.neys
Atbert P. Barker

John K. Simpson

Travis L. Thompson

Scott A. Magnuson

Sarah W. Higer

John A. Rosholt
(t937-2019)

December I,2020

Justin Ferguson
Water Supply Bank Specialist
ldaho Department of Water Resources
ldaho Water Center
322 East Front Street, Ste. 648
P.O. Box 83720
Boise, ldaho 83720-0098

FMC ldaho LLC Applicotions to Lease water Right Nos. 29-2255c,29-2255E and
29-1L342 to Woter Supply Bank

Dear Justin:

Please accept this as FMC ldaho LLC's ("FMC")formal request for reconsideration of the
Water Supply Bank's valuation in terms of the annual volume credit for the Pilot House water
right (29-1,13421.

Beginning in the early 2000s, FMC began leasing water rights in its water right portfolio
through the Water Supply Bank for mitigation. ln 200L, the groundwater users' appropriators
leased the entirety of FMC's water rights for groundwater and the Palisades storage water for
mitigation pursuant to the Director's 20OL Order regarding a local groundwater management
area (retaining2g-2255e for onsite use). This lease included water right.no. 29-L1342 ("Pilot
House") and FMC's primary groundwater rights 29-230t and 29-2284. These rights were
historically exercised by FMC's consistent operations at its Pocatello facility beginning in the
1950s. All of these rights were very senior in terms of ground water priority and successfully
adjudicated as a part of the Snake River Basin Adjudication.

This 2002 lease continued for a number of years until at such time that 29-230 L and 29-
2284 were sold. These three primary groundwater rights, including the Pilot House right, were

Re
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Justin Ferguson
December L,2O2A
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given full volumetric calculations by the Water Supply Bank in terms of mitigation for junior
groundwater pumping and mitigation said pumping owed pursuant to the Directorrs Orders.L

ln following the history of water right numbers 29-230L and 29-2284, these rights were

transferred through multiple owners but continued to be leased through the Water Supply
Bank for mitigation. Most recently, these rights have been leased from Power County, the
present owner, to the American Falls Aberdeen Groundwater District for mitigation pursuant to
the SWC/IGWA Agreement. A sublease of these rights has been ongoing from the groundwater
district to Lance Funk for mitigation for certain new water rights granted Mr. Funk for
groundwater withdrawals for irrigation. The ongoing calculated mitigation benefit through the
leasing of these two water rights has consistently been approximately 6,000 ac-ft. annually.2

This figure is consistent with the historical mitigation provided these rights from the early
2000s.

Likewise, the Pilot House right was consistently in the Water Supply Bank until 20L4. At

that time, through a Memorandum of Understanding ("MOU") between FMC and the
Department, FMC was required to retain controlof the Pilot House right as mitigation for
ongoing remediation measures on site. Essentially, instead of providing mitigation through the
Water Supply Bank for other rights, similar to the Funk water rights, FMC was required to
maintain controlof the Pilot House right in orderto ensure it had adequate mitigation for
actions on its property. The potential volume available for mitigation was 796 ac-ft. These

remediation actions on the property were not for the original water right purpose, i.e.,

industrial, but instead for remediation purposes. Any volume of water not required for
mitigation of FMC's remediation actions went to the benefit of the ESPA. Again, this was a
requirement of the MOU that FMC not lease the excess volume until the final remediation
volume was more defined. To comply with the MOU requirements, FMC lost the opportunity to
lease the full volume available.

The Pilot House right and water rights 22-9955c and 29-2255e have remained in and

under control of FMC since 2014 for said remediation purposes in compliance with the MOU. lt
should be noted that historically the Pilot House right was provided consumptive mitigation
value of 796 ac-ft.

In the recent application to the Water Supply Bank of the Pilot House right and the 29.

2255c and 29-2255e rights, the Water Supply Bank issued credit for the Pilot House right of
approximately 180 ac-ft. This value is inconsistent with prior determinations by the Water
Supply Banlq the spirit and intent of the MOU, and is inconsistent with the valuation/credit

1 The American Falls-Aberdeen Groundwater District ("District") was part of the 2002 lease of the Pilot House

water right. Hence, the ground water district received full volumetric credit for the Pilot House right (796 ac-ft)
The District is presently leasing the Pilot House right for the same mitigation purpose in 2020.
2 The District sub-leases these water rights to Lance Funk in exchange for over 6,000 ac-ft of recharge annually,

Barker Rosholt
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being provided the water rights now leased and being utilized for mitigation of the Funk water
rights.

FMC would assert that these inconsistencies need to be remedied. Hence, the pilot
House right should be provided the historicalvalue given it, even though it has now been
removed from the Water Supply Bank since 2OL4 but retained its use as mitigation consistent
with the prior submittal to the Water Supply Bank.

I look forward to your review. Please contact me to discuss the same at your soonest
opportunity.

Very truly yours,

BARKER ROSHOLT & SIMPSON TTp

K. Simpson
JKS/jlw

Barker Roshott
& Simpson u-ra idahowaters.com I Boise: 208.336.0700 | Twin Falls: 208.733.0700



To:
From:
Date:
Re:

Memorandum

Wate r Rig hts 29 -2255C, 29-2255E, & 29 -L1342
Justin Ferguson

November 29,2020
Water Supply Bank Lease Applications 1786,7797 and 1798

Purpose/Narrative: The Department received an amended application on October 9,2O2O, proposing to
place 50 af of ground water right29-2255C, and the entirety of water rights2g-2255E & 29-t1342, into the

Bank, to accommodate a rental of the water rights by the Aberdeen-American Falls Ground Water District.

The initial application, number L697, was received April 13, 2020 however, it was found to be incomplete

and returned. While there were not concerns of the validity of water tights2g-2255C and 29-LI342, use

and validity could not be established for 29-2255E. As such, because the water rights were offered

together, the application, and allthree water rights, were returned as29-2255E was unable to be leased.

With the updated application the applicant was able to provide historic use of water right 29-2255E

allowing for a new lease proposal. Further, although the rights were offered together again, they do not

feature any kind of combined limit and will be separated into three distinct contracts. This review memo

will address the leasing of all three water rights based on their commonality; water right 29-2255C is being

leased via application 7798, water right29-2255E is being leased via application L786 and water right 29-

1.1342 is being leased via application t797 .

All three water rights authorize diversions and uses of ground water on lands that are owned by the FMC

Corporation. The FMC land is also associated with the Eastern Michaud Flats (EMF) Superfund Site,

designated by the United States Environmental Protection Agency (EPA). The ground water below the FMC

EMF Superfund Site is contaminated. To address ground water contamination, and to prevent further
contamination of ground water resources, ground water is pumped from below the FMC facility and it is
either treated on site, through percolation basins, or it is delivered to the City of Pocatello's publicly owned

treatment works (POTW).

It is possible that ground water pumping, as required under the contamination remediation effort, might

injure prior appropriated water rights. As such, in 2O74, a memorandum of agreement (MOA) was entered

into between FMC and IDWR, which committed to leaving water rights29-2255C,29-2255E & 29-11342 as

unused, so that the diversion rates and volumes associated with these water rights could be used as

mitigation for water rights that otherwise might have been injured due to ground water pumping at the

Superfund Site.

It appears that extent to which mitigation is required for Superfund Site ground water pumping is now
quantified as being 13 af annually, and this will be provided through the continued non-use of a portion of
water right 35-2255C. However, the remaining water use authorized under water righl29-2255E (50 af),

and the full extent of 29-2255C &29-1,1,342are now proposed for lease into the Bank.

Authority to File: The applications were signed by Mr. John Stillmun, General Counsel for FMC ldaho LLC

and prepared by their representative at Barker, Rosholt, & Simpson. No concerns at this time.

Water Right Validity/Forfeiture Evaluation: The water rights were decreed as follows

Water Right Priority Date Water Use Diversion Rate Diversion Volume
29-2255C 5/22/L939 lndustrial 0.64 cfs 63 AF

29-2255E 9/L6h649 lrrigation 0.04 cfs 8.0 AF

Acres
Not Applicable

2.0 Acres



29-1.L342 9/I/I953 Municipal 1.10 cfs Not Stated Not Applicable

Water right29-2255C is an industrial right used for dust suppression and environmental remedial analysis.

This right was originally developed as an irrigation water right, authorizing a diversion of 128 af for the

irrigation of 32 acres. ln 1999, IDWR transfer 5359 authorized the conversion of the water right irrigation to
industrial use and 49.2% of the diversion volume (63 af) was authorized to be used for industrial purposes.

This 63 af amount can therefore be considered a fully consumptive volume.

Water right29-2255C was decreed in 2004 and then placed into the Water Supply Bank in 2007. lt is
unclear if water right 29-2255C was used at all in 2005 and 2006, and it is possible that two years of non-

use may have accrued to this water right during this time. The water right was fully protected from
forfeiture through a full lease of the water right to the Bank from 2OO7 through 2OL4.ln 20L5, I2.5 % of the

water right (0.08 cfs, and 7.9 afal remained leased to the Bank, and the remaining 87.5 % of the water use

was released from the Bank, and presumably made available for mitigation, as required under the FMC-

IDWR MOA.

Under subsection 10 of ldaho Code 42-223, a water right will not become subject to forfeiture through non-

use, if the water right is dedicated to a Director approved mitigation plan. Accordingly, it is accepted that
no non-use should be considered as having accrued against water right2g-2255C, while it was dedicated to
mitigation activities, as provided for under the FMC-IDWR MOA, during the period of 2O1,4-2OI9.

Water right 29-2255E was developed as an irrigation water right, and it was decreed in August of 2004. The

extent to which water was diverted and used for irrigation purposes under water right2g-2255E following
the decree is unclear. The water right would have been protected from non-use while it was dedicated to
the FMC-IDWR MOA (2014 through 2019) however it was unclear as to the extent the right had been used

prior. Data was provided by the applicant affirming that the right had been used for dust suppression for
the years prior.

Water right 29-11342was developed as a municipal water right, to provide water for culinary purposes at a

facility known as the "Pilot House", located on land that was historically part of the Pocatello Airport, and

which is now owned by FMC. The water right was decreed in in August of 2OO7, while the water right was

already under lease to the Water Supply Bank. The water right was released from the Bank at the end of
2O\4, after which it was dedicated to the FMC-IDWR MOA. As such, no non-use appears to have accrued

under the water right since the decree and it can be considered fully valid.

lnjury Evaluation: Through this lease, ground water will not be diverted and no injury is foreseen through

the lease alone.

Enlargement of Use: Water righl.29-2255C can be considered to be fully consumptive and no enlargement

will occur if the portion of the water right leased to the Bank (50 af) is fully exhausted through a rental.

Water right29-2255E is an irrigation water right and data indicates that the full decreed 8.0 af of water
proposed for lease may be available for rental, provided no enlargement occurs.

Water right 29-11342was historically diverted and used for culinary (municipal) purposes at the "Pilot
House" at the Pocatello Airport. This right does not feature a diversion volume. Although municipal water
rights can be fully consumptive, per a phone conversation with the Waste Water Treatment Facility for the
City of Pocatello, the Pocatello Airport facilities discharge into the municipal waste water collection and

treatment (sewer) system. The FMC-IDWR MOA acknowledges that the City of Pocatello's waste water



'l
treatment facility is largely non-consumptive, for treated effluent received at the facility is discharged into

the Portneuf River under the City's National Pollution Discharge Elimination System (NPDES) permit.

The applicant provided diversion records, in gallons per year, outlining the extent to which ground water
appears to have been diverted under water right 29-11342 during 2015 and 2016. The maximum extent
diverted under the water right appears to have been 116.3 af in 2016. Per updated information provided by

the applicant's representative, the Department affirmed that the mitigation volume associated with 29-

11342 was in fact 796 af. While the rental is requesting a change in nature of use, because the use is

completely non-consumptive, no injury is foreseeable as the volume will remain undiverted.

The table below outlines the extent to which diversion volume under the three water rights will be leased

to the Water Supply Bank:

63 af
8af

Not Stated

Unknown

50 af
8af

796 af
854 af

50 af
8.0 af
796 af
854 af

50 af
8.0 af
796 af
854 af

Figure 1-. Summary of data provided by applicant outlining diversions for water rights 29-2255c,29-2255E, & 29-11342. See

Appendix A for further data

Public lnterest: Staff are unaware of any local public interests that are averse to the lease. There is a local

public interest in ensuring that effective mitigation remains available to offset injury attributable to ground

water pumping and remediation at the FMC Superfund Site, however as described above, it is presumed

that the 13 af of water tight 29-2255C not being leased to the Bank is sufficient to do that.

Beneficial Use/Conservation of Water Resources: The lease appears consistent with the conservation of
water resources in ldaho.

Department/Watermaster Comments: Watermaster for District 120 and IDWR Eastern Region comments

were requested November 5, 2020

Water Supply Bank Evaluation: Based on the information presented by the applicant, staff recommend the

application be approved.



Appendix A - Water Diversion Volume Data Provided by the Applicant

As part of the proposal to lease water rights 29-2255C,29-2255E, and 29-1,1342 to the Water Supply Bank

during 22O, FMC provided diversion volume records associated with the water rights, from the period of
2009 through 20L9. The diversion volume information is understood to have occurred as follows:

Based on the highest diversion volume of 187.3 AF (61,045,000 gallons), review staff were able to
determine the amount historically used and, the amount available for rent while avoiding a possibility of
enlargement.

Year
Gallons
Diverted

AF

Diverted

wR 29-2255C wR 29-2255E wR 29-11342
Decree
Volume

Accounted
Volume

Decree
Volume

Accounted
Volume

Decree
Volume

Accounted
Volume

201-9 843,633 2.6

63.0 AF

O.O AF

8.0 AF

2,6 AF

Not
Stated

O.O AF

2018 1,264,049 3.9 O.O AF 3.9 AF O.O AF

201-7 12,464,260 38.3 30.3 AF 8.0 AF O.O AF

20L6 61,045,000 r87.3 63.0 AF 8.0 AF 116.3 AF

2075 49,189,700 151.0 63.0 AF 8.0 AF 80.0 AF

20L4 9,948,390 30.5 22.5 AF 8.0 AF O.O AF

2013 705,600 2.2 O.O AF 2.2 AF O.O AF

2012 718,850 2.2 O.O AF 2.2 AF O.O AF

20L7 626,000 1.9 O.O AF 1.9 AF O.O AF

2010 471,250 1..4 O.O AF 1.4 AF O.O AF

2009 692,500 2.t O.O AF 2.L AF O.O AF


